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STATE  OF  NEW-YOBK, 

INMAY,  184&. 


OONTXNUED  FROM  TOLUMI  TWO. 


Alexandbe  and  others  vs.  Greene  and  others. 

TIm  owners  of  a  eteamboat  who  undertake  for  hire  to  tow  a  canal  boat  and  her 
cargo,  her  master  and  hands  remainingr  on  board  and  in  possession,  are  not  com- 
mon carrieTB,  bat  only  tesponsible  as  ordinary  baflees  for  hire ;  and  this,  though 
they  carry  on  the  towing  of  boats  as  a  bnsineBi,  hdding  themselves  oot  as  rea- 
dy to  engage  for  all  who  may  desire  their  services. 

Though  common  carriers  cannot  stipulate  for  a  restricted  liability,  other  bailees 
may ;  and  hence,  a  special  contract  by  the  latter  for  exemption  from  all  liability 
arising  from  want  of  ordinary  eare  and  skiD,  is  valid. 

Aeeordmgly,  where  a  canal  beat  laden  with  merohandiie  was  towed  by  a  steam- 
boat,  under  a  permit  stating,  as  the  terms  of  the  undertaking,  that  the  canal 
boat  was  to  be  towed  at  the  riek  of  her  maeter^  4^.;  Hklo,  that  though  the  canal 
boat  was  sunk  on  the  passage,  by  reason  of  a  want  of  ordinary  care  on  the  part 
of  those  having  charge  of  the  ateamboat,  the  owners  of  the  latter  were  not 


A  bailee,  however,  cannot  in  this  way  secure  against  liability  for  loss  or  damage 
occasioned  by  fraud ;  for  the  law  will  not  tolerate  that  a  man  shall  contract  to 
be  ta&ly  diAhniMt. 

AcTioir  €01  the  case^  tried  at  Uie  Herkimer  dronit  in  Septem** 
btr^  18S9,  befera  Wiuukis>9  ^^  Ju^e.    The  dedaration  cluurg^ 
Vol.  in.  2 


10  CASES  IN  THE  SUPREME  COURT. 

Alexander  v,  Greene. 

ed  the  defendants  v^itb  negligence  in  towing  the  plaintiff's  boat 
on  the  Hudson  river  between  New- York  and  Albany,  by  reason 
of  which  the  boat  was  run  on  the  rocks  and  sunk,  and  the 
goods  on  board  the  boat  damaged  and  lost.  In  1837,  and  for 
several  years  before,  the  defendants  were  engaged  in  the  busi- 
ness of  towing  canal  and  lake  boats  on  the  river  between 
New- York  and  Albany,  by  means  of  several  steamboats  of 
which  they  were  the  proprietors.  The  boats  towed  were  usual- 
ly lashed  to  the  sides  of  the  steamboat  having  them  in  tow,  and 
in  such  positions  as  the  captain  of  the  steamboats  assigned  to 
them  respectively.  The  master  and  hands  of  the  boats  towed 
remained  on  their  boats,  and  were  subject  to  the  orders  of  the 
captain  of  the  steamboat.  It  was  their  duty  to  have  a  man  on 
deck  to  be  ready  to  answer  any  order  from  the  steamboat  for 
the  use  of  their  helm,  which  was  called  in  aid  of  the  steam- 
boat helm  in  difficult  stituations.  On  the  occasion  in  question, 
in  October  1837,  the  defendants'  steamboat — ^the  New  London, 
A.  Hitchcock,  master — ^took  in  tow  at  New- York,  one  tow  boat 
and  six  canal  boats.  The  tow  boat  and  one  canal  boat  were 
lashed  abreast  on  the  east  side  of  the  steamboat ;  and  on  the 
west  side  of  the  steamboat  three  canal  boats  were  lashed 
abreast — ^the  plaintiffs'  boat  the  Astorogan,  being  the  outer  one. 
In  the  rear  of  the  plaintiff's  boat  and  the  one  next  it,  were  two 
other  boats  in  tow.  In  proceeding  up  the  river,  after  passing 
Four  Mile  Point  below  Coxsackie,  the  plaintiffs'  boat  struck  on 
rocks  under  water  near  the  west  shore  of  the  river,  and  sunk 
within  a  few  minutes  afterwards,  by  which  the  plaintiffs  sus- 
tained damages  to  nearly  $4,500,  for  the  recovery  of  which 
this  action  was  brought.  These  rocks  are  nearly  three-fourths 
of  a  mile  above  Four  Mile  Point,  and  are  well  known  to  per- 
sons navigating  the  river.  The  channel  opposite  the  rocks  is 
about  four  hundred  feet  wide  to  a  shore  or  mud  island  in  the 
river.  The  steamboat  with  the  boats  in  tow  occupied  a  space 
of  one  hundred  and  twelve  feet.  A  short  distance  below  the 
rocks  a  sloop  was  at  anchor  near  the  centre,  but  nearest  to  the 
east  side  of  the  channel.    The  steamboat  passed  on  the  west 
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side  of  the  sloop,  and  for  that  purpose  ran  in  towards  the  west 
shore,  and  after  passing  the  sloop,  failed  to  change  the  course 
to  the  east  far  enough  to  avoid  the  rocks.  There  was  a  con- 
flict of  evidence  on  the  question,  whether  there  was  negligence 
on  the  part  of  the  captain  of  the  steamboat.  Questions  were 
also  made,  whether  the  injury  was  occasioned,  either  in  whole 
or  in  part,  by  the  neglect  of  the  master  and  hands  on  the  boats 
towed,  in  not  having  men  at  the  helms,  and  whether  there  was 
negligence  in  this  particular  on  the  part  of  the  persons  in 
charge  of  the  plaintiffs'  boat.  When  the  master  of  the  Astoro- 
gan  applied  to  the  defendants'  agent  in  New-York,  he  received 
a  permit  J  stating  the  terms  on  which  the  boat  was  to  be  towed, 
which  was  in  the  followmg  words  :  "  New-York,  Oct.  14th, 
1837.     Captain  Hitchcock  of  steamboat  New  London — ^take 

in  tow  for  Albany,  canal  boat  Astorogan master,  at  the 

risk  of  the  master  and  owners  thereof,  and  collect  $30."  Eli 
Casler  was  the  master  of  the  Astorogan,  and  had  endorsed  his 
name  on  the  back  of  the  permit.  Captain  Hitchcock  of  the 
New  London  testified  that  his  orders  were,  not  to  tow  boats  if 
the  masters  of  the  boats  did  not  sign  the  permit  to  have  the 
boats  towed  at  their  own  risk.  The  defendants  insisted,  among 
other  things,  that  they  were  not  common  carriers ;  that  hav- 
ing furnished  a  good  boat,  with  a  skilful  and  careful  commander 
and  crew,  they  were  not  answerable  for  any  accident,  whether 
arising  from  the  negligence  of  the  crew  or  otherwise  ;  and  that, 
if  liable  at  all,  they  were  only  liable  for  gross  negligence. 
The  judge  charged  the  jury,  among  other  things,  that  the  de- 
fendants were  not  liable  as  common  carriers ;  but  that  they 
were  liable  to  the  plaintiffs,  notwithstanding  the  permit,  if  the 
jury  believed  there  had  been  a  want  of  ordinary  care  and  dili- 
gence in  themselves  or  their  servants.  Again — that  the  defen- 
dants were  bound  to  use  such  care  and  diligence  as  skilful  and 
careful  hands  with  a  good  boat  would  take  to  prevent  any  in- 
jury ;  and  if  there  was  an  omission  in  that  respect,  by  which 
the  injury  and  loss  were  occasioned,  the  defendants  were  liable. 
The  defendants  excepted  to  the  charge.    The  jury  found  a  ver- 
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diet  for  the  plaintiffs  for  $5,438,97  }  and  the  defendants  now 
moved  for  a  new  trial  on  a  case  and  bill  of  exceptions. 

<S.  Stevensy  for  the  defendants.  The  circuit  judge  erred  in 
charging  the  jury.  He  should  have  charged,  that  the  defen- 
dants were  not  liable,  under  the  circumstances,  even  for  a  want 
of  ordinary  care.  The  contract  between  the  parties,  as  evi- 
denced by  the  permit y  was  special,  and  exempted  the  defen- 
dants from  all  liability  for  losses  not  occasioned  by  fraud  or 
gross  neglect  on  their  part.  The  circuit  judge  disregarded 
this  feature  of  the  case,  and  treated  the  contract  as  of  no  force. 
He  has  virtually  decided  that  the  defendants  could  not  stipu- 
late for  immunity  against  want  of  ordinary  care  ;  and  whether 
this  be  so,  presents  the  only  point  which  ought  to  be  discussed 
on  the  present  motion.  Were  the  defendants  to  be  regarded 
as  common  carriers  in  respect  to  their  undertaking  with  the 
plaintiffs,  the  cases  of  Hollister  v.  JV^owlen^  (19  Wend.  246,) 
and  Cole  v.  Goodwin^  {id.  281,)  might  be  relied  on  as  furnish- 
ing some  powerful  arguments  against  them.  But  they  did  not 
stand  in  this  relation.  {Caton  v.  Rumney^  13  Wend.  387.) 
Unlike  common  carriers,  they  were  at  liberty  to  act  or  refuse 
to  act.  Their  condition,  independent  of  any  special  contract, 
would  be  that  of  ordinary  bailees  for  hire  ;  and  the  latter  may 
always  stipulate  for  restricted  liability  to  the  extent  claimed  by 
these  defendants.     {Story  on  Bailm.  7, 20  to  24.) 

D.  Burwell  4*  M.  T.  Reynolds^  for  the  plaintiffs.  The  case 
of  Caton  V.  Rumneyj  cited  by  the  opposite  counsel,  has  by  no 
means  settled  that  the  present  defendants  are  not  to  be  treated 
as  common  carriers.  At  the  time  of  the  undertaking  in  ques- 
tion, they  were  and  had  been  for  years  engaged  in  the  business 
of  towing  boats  between  Albany  and  New- York  for  all  who 
might  require  their  services.  They  held  themselves  out  to  the 
public  as  constantly  ready  to  act  in  this  business.  Their  occupa- 
tion was  essentially  public  in  its  character ;  as  much  so,  at  all 
events,  as  that  of  common  carriers.  We  deny  that  they  could  law- 
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fully  refuse  to  act  at  their  option.  The  principle  of  the  law  which 
compels  a  carrier  to  receive  goods,  an  innkeeper  to  entertain 
guests,  a  stage  owner  to  send  forward  travellers,  and  even  a 
farrier  to  shoe  a  horse,  applies  to  the  defendants  with  full  and 
peculiar  force.  (Jackson  v.  Rogers,  2  Show.  327  ;  Batson  v. 
Donovan,  4  Bam,  if  Aid.  32 ;  jRex  v.  Kilderby,  1  Saund,  312, 
c.  note  (2)  ;  Bull.  JV.  P.  70 ;  Story  on  Bailm,  328,  §  608  ; 
Hollister  v.  J^owlen,  19  Wend.  239, 247 ;  Orange  Co.  Bank  v. 
Broum,  9  Wend.  97;  3  id.  161,  S.  C;  Jeremy^ $  Law  of  Car- 
riers, 69  ;  Massiter  v.  Cooper,  4  Esp.  Rep.  260 ;  White's  case, 
Dyer,  168,  b.  (32)  ;  Lane  v.  Cotton,  12  Mod.  486  ;  1  Ld.  Raym. 
654,  S.  C;  Anonymous,  12  Mod.  3.)  It  has  been  laid  down  that 
if  property  be  delivered  "  to  a  person  in  a  public  employment, 
for  a  purpose  in  respect  to  which  he  is  to  have  a  reward,  he  is 
answerable  for  any  loss  or  damage  which  is  not  occasioned  by 
the  act  of  God  or  the  king's  enemies ;"  and  this,  it  is  added, 
is  the  case  of  common  carriers,  fyc.  {Per  Holt  C.  J.  in  Coggs 
y.  Bernard,  2  Ld.  Raym.  917, 918.)  Now  what  is  there  to  pre- 
vent the  operation  of  this  rule  in  respect  to  the  defendants  ? 
The  canal  boat  with  its  lading  was  property  susceptible  of 
transportation,  and  was  delivered  for  that  purpose  to  the  de- 
fendants ;  they  being  at  the  time  engaged  in  a  public  employ^ 
ment,  and  to  have  a  reward  for  the  services  which  they  under- 
took to  render.  We  submit,  that  they  cannot  be  regarded  cth- 
erwise  than  as  common  carriers.  {Story  on  Bailm.  297,  317, 
338,  9;  Kemp  v.  Coughtry,  11  John.  Rep.  107;  Allen  v. 
Sewall,  2  Wend.  327  ;  Sproul  v.  Hemmingway,  14  Pick. 
1  ;  Gilb.  Law  ofEv.  p.  423  ;  Gisboum  v.  Hurst,  1  Salk.  249 ; 
Jeremy's  Law  of  Car.  4,  31  ;  Gordon  v.  Hutchinson,  4  Law 
Reporter,  144  ;  Bull.  JV.  P.  70 ;  2  Kenfs  Com.  697,  609 ; 
Dwight  V.  Brewster,  1  Pick.  R.  60  ;  Orange  Co.  Bankv.  Brovm, 
3  Wend.  161 ;  Richards  v.  Gilbert,  6  Day's  Rep.  416 ;  1 
Leigh's  JV.  P.  507  ;  Smith's  Merc.  Law,  168.)  It  is  not  an  an- 
swer to  this  view  to  say,  that  no  case  can  be  found  where  persons 
situated  precisely  like  the  defendants  have  been  adjudged  com- 
mon carriers  or  liable  as  such.    No  case  can  be  found  to  the 
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contrary.  The  business  of  towing  boats  by  the  use  of  steam, 
though  now  in  operation  upon  most  of  the  navigable  rivers  of  the 
U.  States,  has  sprung  up  ^dthin  a  few  years.  The  commercial 
community  have  a  deep  and  increasing  interest  that  it  shall  not 
fall  into  the  hands  of  unskilful  or  negligent  men  ;  for  scarcely 
any  other  department  of  business  can  be  mentioned  which  in- 
volves or  is  destined  to  involve  so  vast  a  pecuniary  trust. 
Those  who  engage  in  it  should  know  that  they  will  be  held  to 
the  most  rigid  responsibility.  {Per  Walworthy  chancellor^  in 
Sewall  V.  Jlllenj  6  Wend.  335,  352  to  354.)  "  General  con- 
venience," therefore,  or,  in  other  words,  public  policy y  which 
is  said  to  be  a  legitimate  principle  of  legal  judgment  in  new 
cases,  {Ram.  on  Leg.  Judg.  53,)  requires  that  the  rule  respect- 
ing common  carriers  should  be  applied  here.  Even  conceding 
that  the  language  in  which  the  rule  has  ordinarily  been  ex- 
pressed will  not  embrace  the  present  case ;  that  is  immaterial 
so  long  as  all  its  reasons  are  applicable.  The  common  law  is 
not  inflexible  in  this  respect ;  but  accommodates  itself  to  the 
changing  circumstances  of  society  ;  {Per  S/iaw^  C.  J.,  in 
Sprout  V.  Hemmingwayy  14  Pick,  5  ;)  and  where  a  new  inter- 
est arises,  either  in  the  ordinary  course  of  improvement, 
or  through  the  direct  action  of  the  legislature,  it  is  to  be  "  gov- 
erned by  the  same  law  that  like  interests  have  been  governed 
by  before."  {Per  Holly  C.  J.  in  Lane  v.  Cotton,  12  Mod.  485, 
6;  S.  C.l  Ld.  Raym.  646,  654.) 

It  may  be  urged,  that  the  plaintiffs'  servants  accompanied 
the  boat  in  question,  and  that  for  this  reason  the  defendants 
were  exempt  from  the  responsibility  of  carriers.  Not  so. 
The  plaintiffs'  servants  were,  for  the  time  being,  the  servants 
of  the  defendants.  The  evidence  shows  that  they  had  no 
control  over  the  movements  of  the  plaintiffs'  boat,  but  were 
entirely  subject  to  the  orders  of  the  defendants'  captain. 
{Robinson  v.  DunmorCy  2  Bos.  fy  Pul.  417,  419  ;  Hollister  v. 
Jfowlen,  19  Wend.  234,  236,  7.) 

If  we  are  right  in  supposing  that  the  defendants  must  be  re- 
garded either  as  common  carriers  eo  nominey  or  as  persons  stand- 
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ing  in  the  like  relation  and  subject  to  the  same  law,  then  it  is 
clear,  no  special  contract  for  restricted  liability  on  their  part 
could  operate.  Such  a  contract  would  be  void,  as  contrary  to 
public  policy,  and  the  general  interests  of  commerce.  This  is 
shown  by  the  cases  incidentally  noticed  by  the  opposing  coun- 
sel. {HoUister  v.  JVawlefiy  19  Wend,  246  j  Cole  v.  Goodwin, 
id.  281.) 

But  conceding  that  the  defendants  are  not  to  be  treated 
as  common  carriers,  still  the  verdict  should  be  allowed  to 
stand.  The  boat  in  question  was  received  by  them  to  be  trans- 
ported to  Albany,  and  they  were  bound  to  excuse  their  omis- 
sion to  perform  this  undertaking  by  showing  that  the  loss  hap- 
pened by  mere  accident — without  any  negligence  on  their 
part.  {Story  m  Bailm.  280,  1,  347  5  1  BelPs  Comm.  469  5 
Stokes  V.  Saltonstall,  13  Peters^  R.  181 ;  Hand  v.  Baynes,  4 
WAart.  Rep.  204  ;  Parsons  v.  Hardyj  14  Wend.  216  ;  Cam- 
den if  Amhoy  R.  R.  Co.  v.  Burke,  13  id.  611,  627,  8 ;  Mo- 
neypenny  v.  Hartland,  1  Carr.  &  Payne,  352  ;  S.  C.  2  id. 
378.)  The  permit  cannot  excuse  them.  Even  viewing  it  in 
the  light  of  a  special  contract,  what  does  it  import  ?  We  sub- 
mit, that  its  intention  was  merely  to  guard  the  defendants  on 
the  point  of  liability  for  casualties,  unaccompanied  by  negli- 
gence. If  there  be  ambiguity  in  respect  to  its  meaning,  the 
construction  should  be  most  strongly  against  them.  A  stipula- 
tion for  negligence  of  any  kind  is  not  to  be  presumed  or  spell- 
ed out  from  doubtful  phraseology.  The  party  intending  a 
thing  so  unreasonable,  must  use  clear  and  precise  language. 
{Story  on  Bailm.  25,  365,  358  ;  1  BelPs  Comm.  473  to  476  ; 
Jeremy's  Law  of  Carr.  37,  8 ;  Dwight  v.  Brewster,  1  Pick. 
60 ;  Bodenham  v.  Bennet,  4  Price,  31 ;  Smith  v.  Home,  2 
Moore,  18 ;  Camden  4*  Jimhoy  R.  R.  Co.  v.  Burke,  13  Wend. 
628  ;  GamettY.  Willan,  5  Bam.  <$•  Aid.  63 ;  Sleat  v.  Fagg, 
id.  342;  Riley  v.  Home,  2  Moore  §•  Payne,  341 ;  Langley  v. 
Brown,  1  Mo&re  ^  Payne,  683 ;  Cole  v.  Chodwin,  19  Wend. 
271, 281.)  The  phrase  "  at  the  risk?^  &c.,  applies  only  to  ac- 
ddents  happening  without  fault;  for  surely  none  other  can  be 
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deemed  to  have  been  contemplated  when  the  permit  was  given. 
{Phil,  on  Ins.  543  ;  Parr  v.  Andersm^  6  East^  203  ;  Bell 
V.  Carstairsy  14  id.  374,  382 ;  Vase  v.  Union  Ins.  Co.,  2 
John.  Cos.  187  ;  Grim  v.  Phanix  Ins.  Co.,  13  John.  JR.  451 ; 
American  Ins.  Co.  v.  Ogden,  20  Wend.  287.)  If,  however, 
the  permit  is  to  be  deemed  a  contract  that  the  defendants  might 
be  negligent  with  impunity  ;  then,  we  insist,  it  is  totally  void. 
No  class  of  individuals  should  be  suffered  to  engage  in  a  bu- 
siness like  that  of  the  defendants  on  such  terms.  To  allow  it, 
would  be  to  put  at  hazard  the  interests  of  trade  and  com- 
merce 3  and  if  for  this  reason  a  carrier  should  not  be  permitted 
to  repudiate  his  common  law  liability  as  an  insurer,  neither 
should  these  defendants  their's  for  want  of  due  care.  (Hollister 
y.  Jfowlen,  19  Wend.  246,  7  ;  Cole  v.  Goodwin,  id.  280,  1.) 

Stevens,  in  reply.  The  question  whether  the  defendants  are 
common  carriers,  is  not  properly  here  for  discussion.  This 
motion  is  to  be  determined  upon  the  assumption  that  the  ruling 
of  the  circuit  judge  on  that  point  was  correct.  For  had  he  been 
against  us,  non  constat  that  the  defendants  might  not  have  ad- 
duced additional  evidence  at  the  trial  which  would  forbid  their 
being  called  common  carriers  in  any  sense,  however  loose  and 
latitudinary. 

But  I  have  no  desire  to  avoid  that  question,  even  upon  the 
evidence  now  before  the  court.  And  my  first  answer  to  what 
has  been  urged  is,  that  the  defendants  never  had  possession  of 
the  goods  on  board  the  plaintiffs'  boat,  as  common  carriers; 
nor  was  it  a  part  of  their  undertaking  that  they  should  have. 
The  master  and  hands  of  the  boat  remained  upon  her,  having 
the  immediate  care  of  her  cargo ;  and  neither  the  captain  or 
crew  of  the  defendants'  vessel  had  the  right  to  go  on  board  for 
any  purpose.  This  should  be  conclusive  against  the  pretence 
now  urged.  (East  India  Co.  v.  Pullen,  2  Strange,  690  j  Hyde 
V.  The  Trent  §■  Mersey  Jfav.  Co.,  1  T.  R.  394.)  Suppose  the 
goods  had  been  lost  by  theft  or  robbery :  would  the  defendants 
be  liable  for  them  in  that  case  1  The  injustice,  not  to  say  ab^ 
surdity,  of  extending  the  doctrbe  thus  far,  is  perceived  at  once ; 
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and  yet,  regarding  them  as  common  carriers,  they  could  not  es^ 
cape  liabiltiy.  {Story  on  Bail.  338,  §  528.)  The  relation  m 
which  these  parties  stood  was  simply  this  :  The  plaintiffs  be- 
ing common  carriers,  employed  the  defendants  to  assist  them. 
If,  therefore,  the  latter  are  to  be  deemed  common  carriers,  it  is 
difficult  to  see  why  all  the  other  assistants  whom  the  plaintiffs 
found  it  necessary  or  convenient  to  employ,  would  not  be  com- 
mon carriers  also. 

Again :  to  brmg  a  person  within  the  definition  of  a  com*^ 
mon  carrier,  it  is  essential  that  he  be  in  a  situation  where 
he  is  obliged  to  serve  all  persons  generally,  on  being  tendered 
a  suitable  reward  ;  and  he  must  exercise  the  calling  as  a  public 
employment,  {Story  on  Bail.  322,  328.)  The  defendants  oc- 
cupied no  such  relation.  It  is  true,  they  had  been  in  the  habit 
of  towing  boats  ;  and,  it  may  be,  had  publicly  invited  patron* 
age  in  that  business.  But  does  this  constitute  their  employ- 
ment a  public  one,  in  the  legal  sense,  and  render  them  liable 
should  they  refuse  to  serve  ?  Suppose  a  master  builder  adver- 
tises that  he  will  serve  all  who  are  willing  to  employ  him,  and 
continues  to  act  in  that  capacity  for  years :  does  he  thereby 
constitute  himself  a  public  servant,  and  alienate  his  right  to  re- 
fuse to  contract  in  particular  instances,  as  interest  or  option  or 
caprice  may  dictate  t  The  same  may  be  put  of  a  warehouse- 
man or  a  wharfinger.  The  condition  of  the  defendants  has 
been  likened  to  that  of  a  smith,  who,  it  is  said,  is  obliged  to 
shoe  the  horse  of  a  traveller  on  tender  of  compensation  ;  and 
for  this,  counsel  have  referred  to  Lane  v.  Cottony  (12  Mod. 
484.)  The  case  contains  nothing  beyond  a  mere  dictum  of 
Holt,  C,  J.,  who  was  overruled  there  in  his  main  position  by 
the  other  judges.  Holt  cites  Keiiway  at  p.  50,  and  the  latter 
fails  to  maintain  the  doctrine.  No  instance  can  be  found  in 
the  books  where  such  a  doctrine  has  been  acted  on ;  and  I  deny 
that  it  is  to  be  regarded  as  law. 

If  I  am  right  thus  far,  neither  the  reason  nor  the  language 
of  the  law  relating  to  common  carriers,  applies  to  the  case  of 
the  defendants.     That  law^  moreover^  is  not  one  which  ough^ 
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to  be  extended.  It  has  been  repeatedly  characterized  by  learn- 
ed judges  as  a  law  of  great  harshness  and  rigor ;  and  though, 
within  the  limits  which  former  adjudications  have  assigned  to  it, 
its  necessity  and  policy  may  be  admitted,  I  deny  that  it  is  to  be 
carried  further  and  applied  to  new  cases.  (Boyce  v.  ^ndersonj 
2  Peters^  Rep.  150,  155  ;  Clark  ads.  APDonaldy  4  M!Cord?s 
Rep.  223  'y  Colt  v.  MMechen^  6  Jofm.  Rep.  164 ;  Roberts  v. 
Turner^  12  id.  232.)  To  apply  it  to  those  engaged  in  towing 
boats  upon  our  rivers,  would  not  be  to  secure  any  interest 
which  the  public  have  in  the  prosecution  of  that  business ;  but 
to  destroy  such  interest,  by  putting  an  end  to  the  business  alto* 
gether,  or  confining  it  to  reckless  hands.  Prudent  men  would 
not  embark  in  it  on  such  terms. 

It  is  said,  however,  that  conceding  the  law  of  common  car- 
riers not  to  apply  to  the  defendants,  still  the  verdict  should 
stand,  inasmuch  as  the  permit  does  not  import  a  stipulation 
against  liability  for  want  of  ordinary  care.  In  order  to  inter- 
pret the  permit,  we  must  give  the  words  of  it  their  fair  and 
natural  signification  ;  and  assume,  moreover,  that  both  parties 
understood  the  law.  There  is  nothing  ambiguous  in  the  lan- 
guage, and  no  room  for  cavil  or  doubt.  It  admits  of  but  one 
construction,  which  is,  that  the  plaintiffs'  boat  shall  be  towed 
at  their  entire  risk.  No  exception  is  expressed  ;  and  none  can 
be  inserted  by  construction,  without  imposing  upon  the  parties  a 
contract  which  they  never  designed  to  make.  Assuming,  more- 
over, that  the  parties  knew  the  law  and  contracted  in  reference  to 
it,  then  they  knew  the  defendants  were  not  common  carriers, 
nor  responsible  as  such  :  and  possessing  this  knowledge,  what 
could  they  have  meant  by  the  term  "  ris/c"  in  the  permit  1 
Clearly,  nothing  less  than  risk  arising  from  an  omission  of 
ordinary  care;  for  otherwise  the  term  would  be  senseless,  and 
without  a  subject  matter  upon  which  it  could  operate. 

The  only  remaining  enquiry  is,  as  to  the  right  of  the  de- 
fendants to  stipulate  against  their  common  law  liability  for  or- 
dinary neglect.  On  this  subject,  nothiiig  need  be  added.  If  the 
defiNidants  were  not  common  carriers,  they  stood  upon  tlM 
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same  footing  as  other  private  persons,  and  were  at  liberty  to 
assume  or  repudiate  the  risk  in  question  at  their  option.  No 
judge  or  jurist  has  ever  doubted  on  this  point;  indeed,  it  is 
too  plain  to  admit  of  either  doubt  or  elucidation. 

By  the  Courty  Bbonson,  J.  The  defendants  carry  on  the 
business  of  towing  boats  laden  with  merchandize  and  produce, 
and  are  undoubtedly  willing  to  engage  for  all  persons  who  may 
desire  their  services.  But  I  think  they  are  not  common  car- 
riers. They  do  not  receive  the  property  into  their  custody, 
nor  do  they  exercise  any  control  over  it  other  than  such  as  re- 
sults from  the  towing  of  the  boats  in  which  it  is  laden.  They 
neither  employ  the  master  and  hands  of  the  boats  towed,  nor 
do  they  exercise  any  authority  over  them  beyond  that  of  occa- 
sionally requiring  their  aid  in  governing  the  flotilla.  The 
goods  or  other  property  remain  in  the  care  and  charge  of  the 
master  and  hands  of  the  boat  towed.  In  case  of  loss  by  fire  or 
robbery,  without  any  actual  default  on  the  part  of  the  defend- 
ants, it  can  hardly  be  pretended  that  they  would  be  answera- 
ble; and  yet  carriers  must  answer  for  such  loss.  If  the  case 
of  Caton  V.  Rumney^  (13  Wend.  387,)  does  not  go  the  whole 
length  of  deciding  this  question,  we  entertain  no  doubt  that 
the  circuit  judge  was  right  in  ruling  that  the  defendants  are 
not  common  carriers. 

If  the  defendants  are  not  common  carriers,  then,  aside  from 
any  express  contract,  they  would  be  holden  to  the  same  rule 
of  responsibility  as  ordinary  bailees  for  hire.  They  would  be 
answerable  for  a  loss  occasioned  by  the  want  of  ordinary  care 
and  skill.  This  is  the  rule  which  the  judge  gave  on  the  trial. 
But  he  laid  the  permit  or  special  acceptance  entirely  out  of 
view,  and  put  the  cause  to  the  jury  in  the  same  way  as  though 
there  had  been  no  express  agreement  between  the  parties. 
This  presents  the  question,  whether  an  ordinary  bailee  for  hire 
may  not  stipulate  for  a  different  degree  of  liability  from  that 
to  which  he  WQuld  be  subject  in  the  absence  of  an  express  con- 
tract.    I  think  he  may.     He  can  i&doubtedly  bind  himself  a« 
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an  insurer  for  the  safe  delivery  of  the  goods  at  all  events  ;  and 
I  see  no  good  reason  why,  on  the  other  hand,  he  should  not  be 
allowed  to  contract  for  any  degree  of  exemption  from  liability 
which  stops  short  of  psotection  in  case  of  fraud.  Other  bailees 
are  not  bound,  like  common  carriers  and  innkeepers,  to  accept 
business  whenever  it  is  offered ;  nor  are  they  obliged  to  be- 
stow their  labor  or  care  at  what  may  be  deemed  a  reasonable 
price.  They  are  as  fully  at  liberty  to  refuse  employment  a&  is 
a  day  laborer^  and  may^  like  him,  settle  the  terms  on  which 
their  services  shall  be  rendered.  In  the  absence  of  an  express 
contract,  the  law  will  imply  an  undertaking  on  the  part  of  the 
bailee  for  the  use  of  ordinary  skill  and  care,  and  will  secure  to 
him  a  reasonable  compensation  for  his  services.  But  those 
matters  may  be  otherwise  settled  by  compact  between  the 
parties. 

It  is  very  questionable  whether  innkeepers  and  common  car- 
riers can  contract  for  a  restricted  liability  ;(a)  but  there  seems 
to  be  no  such  doubt  in  relation  to  other  bailees.  {Hollister  v. 
J^owlen^  19  Wend.  246 ;  Cole  v.  Goodwin^  id.  272—282  ;  Story 
on  Bail.  7,  20—24,  2d  ed.)  If  the  obligation  which  the  law 
would  imply  in  the  absence  of  an  express  contract,  can  be  in 
any  degree  restricted  by  the  agreement  of  the  parties,  I  see  no 
reason  why  they  may  not  go  the  length  of  contracting  for  the 
entire  exemption  of  the  bailee,  and  thus  leave  the  whole  risk 
on  the  owner  of  the  property.  That  they  may  do  so,  has  nev- 
er, I  think,  been  seriously  questioned.  But  this  impunity 
cannot  be  extended  to  a  case  where  there  is  fraud  on  the  part 
of  the  bailee ;  for  the  law  will  not  tolerate  such  an  indecency 
and  immorality,  as  that  a  man  shall  contract  to  be  safely  dis- 
honest.    {Story  0n  Bail.  21.) 

In  this  case,  the  defendants  agreed  to  tow  the  boat  "at  the 
risk  of  the  master  and  owners  thereof."     These  terms  are  broad 


(a)  When  this  opimon  wis  deliTend,  the  cue  of  Gould  and  othen  ▼.  HiU  imd 
eOsrs,  (3  HtU,  683.)  WIS  not  yet  deeided.  The  latter,  it  wilt  be  seed,  detenninet 
that  a  earner  cantiot  thus  nstriet  his  liabifity* 
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enoagh  to  embrace  every  risk  arising  from  a  want  of  ordinary 
care  and  skill,  and  I  think  we  are  not  at  liberty  to  construe 
them  in  a  more  limited  sense.  The  plaintiffs  were  content 
with  those  terms  before  the  loss  happened ;  and  they  must 
abide  by  them  still,  unless  there  has  been  a  want  of  good  faith 
on  the  part  of  the  defendants  or  their  servants. 

New  trial  granted. (6) 

(6)  This  caao  was  twice  argued  by  the  same  conntel.  The  aboTe  is  the  opin- 
ion delivered  after  the  first  argument.  After  the  second  argument,  the  case  was 
diqnsed  of  as  follows : 

By  the  Cowrt,  Bkoiison,  J.  On  a  re-conaideration  of  this  ease,  we  see  no  suffi- 
cient reason  for  chviging  the  opinion  which  has  already  been  expressed. 

New  trial  granted. 


Young  vs.  Millar. 


Words  spoken  of  a  person,  charging  him  with  having  committed  an  indictabU 
offence  iavolmng  moral  turpitude^  are  actionable,  per  $e;  and  this,  tboaghwthe 
ofl^ee  be  a  mere  misdemeanor,  unknown  to  the  common  law. 

Accordingly,  where  the  words  laid  in  the  declaration  were :  **  You  have  removed 
«y  Umd.mark,  and  ewreed  ts  he  that  remeveih  hie  neighhor*e  land-mark  :**  Held, 
actionable,  without  any  allegatton  of  special  damages. 

Semble,  that  removing  a  land-mark  is  not  an  indictable  oilence  at  common  law. 

Demu&eer  to  declaration  in  slander.  The  first  count  (after 
the  usual  introductory  matter)  charged  that  the  defendant  con- 
triving, &c.  and  intending  to  cause  it  to  be  suspected  and  believ- 
ed by  his  neighbors  and  other  citizens  that  he  the  said  plaintiff 
had  been  and  was  guilty  of  the  offences  thereinafter  mentioned 
to  have  been  imputed  to  him,  and  to  subject  him,  &c.  hereto^ 
fore,  to  wit,  on,  &c.  at,  &c.  in  a  certain  discourse,  &c.  spoke 
and  published  to,  of,  and  concerning^  the  said  plaintiff,  these 
false,  scandalous,  malicious  and  defamatory  words  following, 
that  is  to  say  :  ^^  You  (the  said  plaintiff  meaning)  have  removed 
my  land-mark j^^  (meaning  the  monument  to  designate  the  cor*« 
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ner  or  boundary  of  defendant's  land.)  ^^  You  (the  said  plain- 
tiff meaning)  have  removed  my  land-mark^  (meaning  the  monu- 
ment of  said  defendant's  land,)  and  I  (the  said  defendant  mean- 
ing) can  prove  it?^  [The  same  words,  with  the  addition]  "  hy 
George  Wilkins?^  [Same  words,  adding] — ^'  and  cursed  is  he 
that  removeth  his  neighbor's  land-mark.^'  "  Cursed  is  he  that 
rem^weth  his  neighbor's  land-mark^  and  you  (the  said  plaintiff 
meaning)  have  done  t/" — ^meaning  that  the  said  plaintiff  had 
removed  the  monument  of  the  said  defendant's  land,  and  there- 
by, then  and  there,  meaning  to  charge  the  said  plaintiff  with 
the  offence  of  wilfully  and  maliciously  removing  the  monument 
designating  the  corner  or  other  point  in  the  boundary  of  de- 
fendant's land.  The  second  count  laid  the  same  words  in  the 
third  person.  The  defendant  demurred,  assigning  for  cause 
that  the  words  were  not  actionable  in  themselves,  and  that  there 
was  no  allegation  of  special  damages.  The  plaintiff  joined  in 
demurrer. 

JV*.  Hillj  Jun.  4r  S.  Stevens^  for  the  defendant. 

W.  A.  Beachf  for  the  plaintiff. 

Bronson,  J.  There  has  been  much  discussion  in  the  books 
upon  the  question,  what  words  are  actionable  in  themselves, 
when  not  spoken  of  the  plaintiff  in  his  office,  profession,  or 
calling.  But  it  will  be  unnecessary  to  examine  the  cases  at 
large  for  the  reason  that,  a  rule  has  been  laid  down  and  acted 
upon  in  this  state,  which,  although  not  entirely  satisfactory  to 
my  mind,  I  feel  bound  to  follow.  In  Brooker  v.  Cqfin^  (5  John. 
R.  188,)  the  court,  ^^  upon  the  fullest  consideration,"  laid  down 
the  following  rule  :  ^^  In  case  the  charge,  if  true,  will  subject 
the  party  charged  to  an  indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  infamous  punishment,  then  the 
words  will  be  in  themselves  actionable."  In  Widrig  v.  Oyer, 
(13  John.  B.  124,)  the  counsel  proposed  to  modify  the  rule  by 
shan^g  <<  or,"  into  and ;  but  the  coart  did  not  yield  to  the 
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suggestion.  The  rule  was  repeated  and  followed  in  Martin  y. 
SHUwdl^  (13  John.  Rep,  275,)  where  words  were  held  action- 
able which  charged  the  plaintiff  with  keeping  a  bawdy  house. 
Such  a  house  is  a  common  nuisance,  and  the  person  keeping  it 
may  be  punished  by  indictment.  In  Gibbs  v.  Dewey ^  (5  Coiren, 
503,)  the  charge  was,  that  the  plaintiff  had  handed  papers  to  a 
juror  to  influence  or  bribe  the  jury,  and  the  words  were  held 
actionable.  In  Alexander  v.  Alexander^  (9  Wend,  141,)  the 
charge  was,  that  the  plaintiff  had  forged  the  defendant's  name 
to  a  petition  to  the  legislature ;  and  although  the  imputed  of- 
fence was  only  a  misdemeanor,  and  not  a  felonious  forgery,  the 
words  were  held  actionable.  In  all  of  these  cases  the  court 
went  upon  the  ground  that  the  words  imputed  ^^  a  crime  involy- 
ing  moral  turpitude,"  and  for  which  the  offender  might  be  pro- 
ceeded against  by  indictment,  (a) 

RemoTing  a  land-mark,  seems  not  to  have  been  an  offence 
at  the  common  law,(&)  nor  was  it  made  so  by  statute  until 
1830,  when  it  was  enacted,  that  "  every  person  who  shall  wil- 
fully or  maliciously  remove  any  monuments  of  stone,  wood  or 
other  durable  material,  erected  for  the  purpose  of  designating 
the  comer  or  any  other  point  in  the  boundary  of  any  lot  or 
tract  of  land,  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor."  The  punishment  is  fine  and  imprisonment  in 
the  county  jail.  (2  R,  S.  695,  §  32,  40.)  And,  as  in  most 
other  cases  of  crime,  the  prosecution  is  by  indictment.  The 
charge  which  has  been  made  against  the  plaintiff,  if  true,  will 
subject  him  to  punishment  by  indictment,  and  the  next  enquiry 
is,  whether  the  imputed  crime  is  one  ^^  involving  moral  turpi- 
tude." 

Removing  land-marks  was  forbidden  among  the  Jews,  and  a 
curse  was  denounced  upon  the  offender.     (Deut.  xix,  14,  and 


(a)  For  u  ntemnee  to  most  of  th«  leadhiijr  English  and  Amerioan  caan  upon 
ihe  qoeatioii  what  words  are  aad  an  not  actionable  ptr  m,  yide  HtCuen  adc. 
Lttdlum,  (1  HarrU.  Rtp.  {N.  J.)  13  ;)  0nd  BUlingB  ▼.  Wing,  (7  Verm.  Rip,  489.) 

(»}See  The  Sfotey.  Bwrroughe,  (3  HiOat.  Rep.  4id6J 
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xxvii,  17  ;  Job  xxiv,  2  ;  Prov.  xxii,  28,  and  xxiii,  10.)  The 
learned  and  venerable  Doctor  Scott,  in  his  commentary  upon 
the  first  mentioned  passage,  says  :  ^^  As  land-marks  constituted 
the  customary  method  of  distinguishing  landed  property  in 
those  days,  removing  them  would  be  a  crime  among  the  Isra- 
elites similar  to  forging,  altering,  destroying  or  cancelling  the 
title  deeds  of  estates  at  this  day ;  and  would  occasion  atro- 
cious injustice,  and  make  way  for  dispute  and  lawsuits."  And 
in  his  remarks  upon  Prov.  xxii,  28,  he  calls  the  offenders 
^^  robbers."  Mr.  Henry,  in  his  commentary  upon  Deut.  xixj 
14,  says :  ^^  Though  the  land-marks  were  set  by  the  hands  of 
man,  yet  he  was  a  thief  and  a  robber  by  the  law  of  God,  that 
removed  them."  And  in  his  comments  upon  Job  xxiv,  2,  he 
says  the  offence  is  equivalent  to  that  of  ^^  forging  or  destroying 
deeds."  Doctor  Adam  Clarke,  in  his  commentary  upon  these 
passages,  has  taken  nearly  the  same  view  of  the  question, 
though  he  has  not  been  quite  so  severe  upon  the  offenders. 
But  this  is  a  subject  upon  which  it  cannot  be  necessary  to  mul- 
tiply authorities.  There  is  evidently  no  great  difference,  in  a 
moral  point  of  view,  between  altering  the  courses  and  distances 
in  a  deed,  for  the  purpose  of  depriving  the  owner  of  a  part  of 
his  land,  and  producing  the  same  result  by  changing  the  visible 
bounds  of  his  estate.  The  one  is  a  forgery  on  paper,  and  the 
other,  upon  the  face  of  the  earth.  And  when  either  of  these 
wrongs  is  done  for  the  purpose  of  acquiring  the  property  of 
another,  the  offender  may  justly  be  regarded  as  a  thief,  as  well 
as  a  forger.  All  men  must  agree,  that  the  crime  of  removing 
land-marks  is  one  involving  a  high  degree  of  moral  turpitude ; 
and  as  it  is  an  indictable  offence,  the  case  falls  plainly  within 
a  rule  from  which  we  are  not  at  liberty  to  depart. 

The  demurrer  does  not  point  out  any  defect  in  the  form  of 
the  declaration,  and  1  am  inclined  to  think  it  sufficient.  The 
defendant  must  have  intended  to  charge  the  plaintiff  with  a 
criminal  offence.  (8  John.  R.  74,  77 ;  13  id.  48 ;  3  Cowen^ 
231 ;  5  id.  714,  S.  C. ;  Gibbs  v.  Dw«y,  5  id.  503.)  The 
plaintiff  is  entitled  to  judgment. 
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CowEN,  J.  I  concur  in  the  yiews  expressed  by  Mr.  Justice 
Broksok,  on  the  questions  raised  by  the  demurrer. 

It  was  contended  on  the  argument  that  the  cases  in  this 
court  which  sanction  an  action  of  slander  for  words  imputing 
a  misdemeanor,  intend  those  misdemeanors  only  to  which 
the  common  or  statute  law  now,  or  the  common  law  hereto- 
fore, attached  legal,  as  contradistinguished  from  moral  infamy. 
I  understand  those  cases  as  laying  down  a  rule  of  much  greater 
compass ;  one  which  comprehends  every  indictable  offence,  which 
is  at  the  same  time  infamous  or  disgraceful  in  a  general  sense — 
any  offence  which  detracts  from  the  character  of  the  offender  as 
a  man  of  good  morals.  I  admit  that  this  principle  covers  a  wide 
field  of  litigation.  Perhaps  it  extends  beyond  what  was  once 
understood  to  be  the  true  boundary.  But  the  objection  that 
the  law  will  not  tolerate  the  uncertainty  thus  introduced,  is 
weakened  by  the  manner  in  which  the  same  law  deals  with  ac- 
tions like  the  present  in  kindred  cases.  Fluctuating  as  the 
rules  of  conduct  prescribed  by  the  moral  code  may  be,  they 
are  every  day  judicially  recognized  as  the  test  of  actions  for 
printed  slander,  without  the  technical  limit  required  by  the 
rule  now  in  question.  There  the  offence  imputed  need  not  be 
even  indictable  or  legally  punishable  in  any  way ;  and  a  wri- 
ting or  picture  alluding  to  a  mere  foible,  may  be  the  subject  of 
an  action,  if  intended  to  bring  the  party  into  contempt  or  ridi- 
cule. 

Nelson,  Ch.  J.  also  concurred. 

Judgment  for  the  plaintiff. 


Vol.  ni. 


CASES  IN  THE  SUPREME  COURT. 


Shaw  V.  Beveridge. 


Shaw  vs.  Beyeridge. 

Treiput  may  be  maintainod  by  the  owner  of  a  pew  in  a  efanroh,  agamat  one 
who  distnibe  him  in  the  poaeeeeion. 

E&ROR  to  the  Washington  C.  P.  Shaw  sued  Beveridge  be- 
fore a  justice  of  the  peace,  and  declared  in  trespass  for  break- 
ing and  entering  ^^  the  close  of  the  plaintiff,  to  wit,  his  pew  in 
the  church  of  the  associate  congregation  in  the  town  of  He- 
bron." The  defendant  did  not  appear  in  time,  on  the  return 
day  of  the  summons,  and  no  plea  was  therefore  interposed. 
On  the  trial,  the  plaintiff  proved  that  he  occupied  the  pew  in 
question  in  April,  1837,  that  the  defendant  took  possession  of 
it  in  May  of  that  year,  and  had  continued  in  possession  ever 
since  to  the  exclusion  of  the  plaintiff  and  his  family.  Af- 
ter the  testimony  was  closed,  the  defendant  objected  ^^  that 
trespass  would  not  lie  for  a  pew  in  a  church."  The  justice 
gave  judgment  for  the  plaintiff,  which  was  reversed  by  the 
C.  P.  on  ceriiarari.  ■  Shaw,  the  plaintiff  before  the  justice,  sued 
out  a  writ  of  error. 

/.  Giksouj  for  die  plaintiff  in  error. 

M.  FairckUdy  for  the  defendant  in  error. 

By  the  Court^  Nelson,  Ch.  J.  In  England,  the  parson  is 
seised  of  the  freehold  and  possession  of  his  church,  (3  Toml. 
Law  Diet.  65,)  in  the  same  manner  as  the  trustees  of  churches 
are  m  this  state.  (3  JR.  S.  206—216,  2d  ed.)  (a)  But  there, 
the  use  of  all  the  pews  is  the  property  of  the  parish,  to  be 
used  in  common  by  the  parishioners,  who  are  entitled  to  be 
seated  orderly  and  conveniently  so  as  best  to  provide  for  the 
accommodation  of  all.    The  disposal  and  distribution  of  the 

(•)  See  Tk§  PmfU  v.  RmM^  (9  Jpkm.  Stf.  147.) 
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seats  rest  with  the  church- wardens,  subject  to  the  control  of 
the  ordinary,  who  seems  to  have  an  unlimited  discretion  over 
the  subject  and  can  make  such  changes  from  time  to  time  as 
he  sees  fit.  {Rep.  ofEccl.  Cam.,  Feb.  1832;  3  TmrU.  Law 
Diet.  107.)  (A)  An  exclusive  right  to  the  occupation  and  en- 
joyment of  a  particular  pew  may  be  prescribed  for  or  granted 
under  ecclesiastical  authority,  as  appurtenant  and  annexed  to  a 
house  in  or  out  of  the  parish  ;  and  this,  it  seems,  is  the  only 
right  to  that  species  of  property  of  which  the  common  law 
takes  notice.  {Mainwaring  v.  Giles,  5  Bam.  tf  Aid.  356 ; 
Lousley  v.  Hayward,  1  Younge  ^  Jervis,  583  ;  3  Toml.  Law 
Diet.  107.)  (c)  The  right  of  property  in  a  pew,  therefore,  be- 
ing an  incorporeal  one,  annexed  to  a  messuage — ^a  mere  ease- 
ment— sufficiently  accounts  for  the  English  doctrine,  that  an 
action  on  the  case  only  will  lie  for  a  disturbance  of  the  oc- 
cupant, (d) 

But  in  this  state,  owners  of  pews  hare  an  exclusive  right  to 
their  possession  and  occupation  for  the  purposes  of  public  wor- 
ship ;  not  as  an  easement,  but  by  virtue  of  their  individual 
right  of  property  therein,(e)  derived  perhaps,  in  theory  at 
least,  from  the  corporation  represented  by  the  trustees  who  are 
seised  and  possessed  of  the  temporalities  of  the  church.  The 
owners  hold  and  possess  their  particular  seats  in  severalty,  in 
subordination  to  the  more  general  right  of  the  trustees  in  the 
soil  aAd  freehold.  These  rights  are  distinct  and  separate ;  and 
neither  do  they,  nor  the  respective  possessions  growing  out  of 
the  enjoyment  of  them,  necessarily  conflict  with  each  other. 
{Second  Congr.  Soc.  in  ^orth  Bridgewater  v.  Waring,  24  Pick. 
Sep.  304.)  The  remedy  by  an  action  of  trespass  for  a  disturb- 
ance of  the  owner  in  the  possession  of  his  pew,  is  therefore  en- 


(&)  See  Heeney  v.  8t.  Peter*9  CAttrcA,  (2  £dw.  Ch.  Rep.  613, 13,  and  noU.) 

(c)  See  ako  9  SfUa^k.  Ep.  €08,  et  teq.  Btk  Am.  ed,  and  the  catee  there  cited  in 
ih^mtat. 

((0  See  9  Bmtmef9  Law  Did.  961. 

(e)  See  Freligh  t.  Plai^  (A  Cow$n,  4Bfi ;)  Fint  BtgOitt  Church  of  Ithaca  t. 
B^rcZoio,  (46miiJ.a9.) 
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tirely  consistent  with  established  principles ;  and,  indeed,  seems 
to  be  the  most  appropriate  one  that  can  be  brought.  (  Went- 
worth  V.  First  Parish  in  Canton^  3  Pick.  Rep.  344  j  Baptist 
Church  in  Hartford  v.  Witherelly  3  Paige,  302.) 

Judgment  reversed. 


Fierce  t^^.  Schenck. 


tf  logs  be  delivered  at  a  saw-mil],  onder  a  contract  with  the  miller  that  he 
•hall  saw  them  into  boards  within  a  speeified  time,  and  that  each  party  shall 
have  one  half  the  boards ;  the  txansaction  enures  as  a  bailment  merelj,  and 
the  bailor  retains  his  general  property  in  the  logs  till  all  are  mann&ctnred  pur. 
suant  to  the  contract. 

The  contract  in  such  case  is  entire ;  and,  as  between  the  bailor  and  bailee,  the 
latter  can  acquire  no  intetoet  in  any  of  the  boards  manu&cturod,  by  a  mere 
part  performance  within  the  time. 

Accordingly,  where  logs  were  thus  delivered  to  a  miller  who,  after  sawing  a  part 
of  them  into  boards  within  the  time,  failed  to  perform  as  to  the  rest,  and  eon- 
Tcrted  both  the  boards  and  the  logs  to  his  own  use :  Held,  that  the  bailor  might 
recover  in  trover  for  the  whole,  and  that  the  miUer  was  not  entitled  to  any  de- 
dncUon  on  account  of  what  had  been  actually  sawed. 

Had  the  logs  been  delivered  under  a  contxact  that  the  miller  should  return  boards 
generally,  instead  of  the  identical  boards  manu&ctured  from  the  logs,  trover 
oould  not  have  been  maintained,  as  the  transaction  would  then  have  amounted 
to  a  sale. 

Where  logs  are  delivered  to  be  sawed,  under  a  oontraet  that  the  miller  shall  have 
one  half  of  the  manufactured  article,  a  tenancy  in  common  arises  as  to  the 
latter  if  the  contract  be  performed.    SemhU, 

Tboyee,  tried  at  the  Albany  circuit,  in  April,  1841,  before 
CvsHMAK,  C.  Judge.  The  suit,  which  was  commenced  in  1840, 
was  brought  to  recover  a  quantity  of  logs  furnished  by  the 
plaintiff  to  the  defendant  in  the  winter  of  1836,  and  delivered 
at  or  near  his  mill  for  the  purpose  of  being  sawed  bto  boards. 
The  declaration  was  for  both  logs  and  boards.  Evidence  was 
given  tending  to  make  out  that  the  logs  were  delivered  under 
an  agreement  between  the  parties  by  which  the  defendant  was 
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to  saw  them  on  shares — i.  e.  each  party  to  have  one  half  the 
boards — and  the  sawing  to  be  done  by  the  1st  of  June, 
1835.  The  defendant  failed  to  do  the  work  within  the  time 
stipulated  ;  but  saw^d  some  of  the  more  indifferent  of  the  logs 
into  boards,  and  appropriated  the  boards  to  his  own  use. 
There  was  evidence  tending  to  show  that  he  had  exercised  ille- 
gal acts  of  ownership  over  the  residue  of  the  logs. 

The  judge,  after  correctly  submitting  the  case  to  the  jury 
upon  the  facts,  charged,  among  other  things,  that  if  the  alleged 
conversion  was  made  out,  trover  would  lie  ;  and  that  the  plain- 
tiff might  recover  in  this  form  of  action,  not  only  for  the  logs 
which  had  not  been  sawed  into  boards,  but  also  for  the  boards, 
without  any  deduction  on  account  of  the  defendant's  contempla- 
ted share  in  the  latter.  The  judge  refused  to  charge  that  a  sale 
or  destruction  of  the  property  by  the  defendant  was  necessary  to 
be  proved  in  order  to  maintain  the  action.  The  defendant  ex- 
cepted to  the  charge — also  to  the  judge's  refusal  to  charge  in  the 
manner  requested ;  and  the  jury  having  found  a  verdict  against 
the  defendant,  he  now  moved  for  a  new  trial  upon  a  bill  of  ex- 
ceptions. 

S.  SievenSf  for  the  defendant. 

H.  G.  Wheatony  for  the  plaintiff. 

CowEN,  J.  This  was  an  action  of  trover  for  logs  furnish- 
ea  by  the  plaintiff  to  the  defendant,  and  delivered  at  or  near 
his  mill,  to  be,  by  a  time  fixed,  manufactured  into  boards  on 
shares,  each  to  have  one  half.  The  defendant  manufactured 
some  of  the  more  indifferent  logs  only ;  and  converted  the 
whole  to  his  own  use.  I  speak  of  what  the  jury  must  be  ta-* 
ken  to  have  found  under  the  form  in  which  the  questions  of 
fact  were  submitted  to  them  by  the  judge.  As  to  damages,  he 
charged  that,  if  the  defendant  had  failed  to  fulfil  the  contract 
on  his  part,  he  was  liable  for  the  whole,  without  any  deduction 
on  account  of  the  half  of  what  he  had  actually  sawed. 

The  questions  are,  first,  whether  trover  was  properly  brought } 
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and  secondly,  whether,  if  it  were,  the  direction  was  right  in 
respect  to  the  amount  of  damages. 

Had  the  contract  by  the  parties  been  one  of  sale^  as,  if  the 
defendant  had  taken  the  logs,  under  a  promise  to  return  boards 
generally,  of  equal  value  to  one  half  of  the  boards  to  be  made 
out  of  them,  the  decision  of  the  judge  would  have  been  errone- 
ous. {Smith  V.  Clarkj  21  Wend,  83 — 86,  and  the  cases  there 
cited,)  But  this  was  not  the  case.  The  plaintiff  delivered 
his  logs  to  the  defendant,  who  was  a  miller,  to  be  manu- 
factured into  boards — a  specific  purpose,  from  which  he  had 
no  right  to  depart.  On  completing  the  manufacture  he 
was  to  return  the  specific  boards,  deducting  one  half  as  a 
compensation  for  his  labor.  It  is  like  the  case  of  sending 
grain  to  a  mill  for  the  purpose  of  being  ground,  allowing  the 
miller  to  take  such  a  share  of  it  for  toll.  This  is  not  a  con- 
tract of  sale,  but  of  bailment — locatio  operis  faciendi.  The 
bailor  retains  his  general  property  in  the  whole  till  the  manu- 
facture is  completed  ;  and  in  the  whole  afterwards,  minus  the 
toll.  The  share  to  be  allowed  is  but  a  compensation  for  the 
labor  of  the  manufacturer,  whether  it  be  one  tenth  or  one  half. 
Thus,  in  Collins  v.  Forbes^  (3  T,  jR.  316,)  it  appeared  that 
Forbes  furnished  certain  timber  to  one  Kent,  which  the  latter 
was  to  work  up  into  a  stage  for  the  commissioners  of  the  vict- 
ualling office,  he  to  receive  one  fourth  of  the  clear  profit  and  a 
guinea  per  week,  on  the  work  being  done.  This  was  holden 
to  be  a  bailment  by  Forbes.  So  in  Barker  v.  Roberts^  (8 
Greenl.  101,)  A.  agreed  to  take  B.'s  logs,  saw  them  into  boards 
and  return  them  to  B.,  who  was  to  sell  them  and  allow  to  A. 
all  they  brought  beyond  so  much.  This  was  held  to  be  a  bail- 
ment, and  not  a  sale,  though  it  was  expressly  agreed  that  the 
logs  should  remain  all  the  while  at  A.'s  risk.  A.  having  sold 
the  logs  instead  of  sawing  them,  B.  was  allowed  to  recover 
their  value  against  A.'s  vendee.  What  difference  is  there  in 
prmciple  between  an  agreement  by  the  owner  to  pay  a  share 
of  the  avails  in  money,  and  in  a  part  of  the  specific  thing  1 
Either  is  bat  a  comp^aation  for  his  labor.  Nearly  all  the 
books  concede  the  disltnotion  laid  down  in  Jona  m  BaUm, 


NEW- YORK,  MAY,  1843.  SJ 

Fierce  v.  Sehenck. 

1Q2,  between  an  obligation  to  restore  the  specific  thing,  and  a 
power  or  necessity  of  returning  others  equal  in  value.  In  the 
first  case,  it  is  a  regular  bailment.  In  the  second,  it  becomes 
a  debt.  {Story  <m  Bailm.  §  439  ;  Buffum  v.  Merry^  3  Masofij 
478 ;  Holbrook  v.  Armstrongs  3  Fairf.  31 — ^34  ;  Dearborn  v. 
TurTier^  4  ShepL  17  ;  Ewing  v.  French^  1  hlackf.  363,  365, 
and  note  (2)  ;  Uurd  v.  West^  7  Cowen^  752 — 756,  and  note  (a)  ; 
SmUh  V.  Clark^  21  TTend.  84,  85.)  (a)  I  have  been  unable  to 
see  any  difference  in  the  nature  of  the  contract,  whether  there 
be  an  obligation  to  restore  the  whole,  or  only  a  part  of  the  spe- 
cific thing.  The  owner  of  goods  may  reserve  the  general  own- 
ership in  the  whole  or  in  any  part,  as  he  pleases ;  and  he  can 
with  no  more  propriety  be  said,  pro  tanto  at  least,  to  have  part- 
ed with  it  in  the  latter  case,  than  in  the  former. 

Was  it  correct  to  tell  the  jury  that,  unless  the  defendant 
had  performed  his  contract,  no  right  vested  in  him  to  take  any 
part  of  the  boards,  even  a  share  of  those  which  he  had  actually 
sawed  1  I  think  it  was.  I  am  of  opinion  that  when  a  manu- 
facturer receives  goods  for  the  purpose  of  being  wrought  in 
the  course  of  his  trade,  the  contract  is  entire ;  and  vnthout  a 
stipulation  to  the  contrary,  he  has  no  right  to  demand  pay- 
ment until  the  work  is  complete.  A  fortiori  he  has  no  right 
to  carve  out  payment  for  himself,  without  consulting  the 
bailor.  A  miller  is  entitled  to  take  toil  from  your  grist,  on 
grinding  it ;  but  he  chooses  to  grind  only  a  part,  and  then  sell 
the  whole.  He  is  not  entitled  to  his  toll  for  what  he  actually 
ground.  It  is  like  the  common  case  of  a  man  undertaking  to 
labor  during  a  certain  time,  or  in  finishing  a  certain  amount  of 
work,  for  so  much.  Till  the  labor  be  performed,  he  can  claim 
nothing.  It  may  be  conceded  that,  had  the  logs  in  question 
been  sawed  as  agreed,  a  tenancy  in  common  would  have  aris- 
en, and  the  plaintiff's  damages  been  thus  limited  to  the  value 
of  one  half  the  boards.     Not  havmg  been  so  sawed,  no  right 


(a)  Hm  eue  otSndlh  ▼.  CZorJfc,  (91  Winur,  84,)  oonriden  Bmfmowr  v.  l^fpim, 
(19  Mm.  it  U,)  M  ovemded. 
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vested  in  the  defendant ;  at  least,  none  which  could  work  a 
change  in  the  relation  between  the  parties  of  bailor  and  bailee. 
As  I  understand  the  judge,  he  directed  the  jury  to  allow 
damages  upon  this  principle,  should  they  think  the  case  came 
within  it.  And  I  see  nothing  upon  which  I  feel  authorized  to 
say  that  the  verdict  is  not  according  to  the  weight  of  evidence. 

Nelson,  Ch.  J.  and  B&onsox,  J.  said,  the  question  whether 
the  plaintiff  could  recover  as  damages  the  value  of  all  the 
hoards  which  were  made  from  the  logs  sawed,  seemed  not  to 
have  been  distinctly  made  on  the  trial.  They  agreed,  that  the 
plaintiff  was  entitled  to  recover  the  value  of  all  the  logs. 

New  trial  denied. 


Young  vs.  Scott. 

Though  the  defendant  hi  a  rait  pending  before  a  jnetioe  make  affidavit  ponaant 
to  the  aet  of  1838  {Sen.  L.  *38,  p,  239,  §  1)  that  the  juatice  is  a  material  wit. 
nefs  dLC.,  a  diacontinuance  should  not  be  granted  unless  the  facts  and  circum- 
stances detailed  are  such  that  the  justice  can  judicially  pronomiee  them  rele- 
vant 

Accordhigly,  where  the  affidavit  stated  that  the  defendant  expected  to  prove  by 
the  JQsUoe,  a  sobmission  of  the  demand  in  controversy  to  three  arbitrators,  of 
whom  the  justice  was  one — ^that  the  agreement  to  submit  was  made  between 
the  defendant  and  one  C.  who  then  clamed  the  demand — and  that  C.  afterward 
revoked  the  eubmieeion  before  any  award  teas  made  :  Hslo,  not  sufficient  to 
warrant  a  disoontuiuance,  though  the  affidavit  added,  that  the  defendant  eettled 
the  demand  with  C,  who  wa«  either  owner  thereof  or  agent  for  the  plaintiff;  it 
not  appearing  that  he  expected  to  prove  the  latter  by  the  justice. 

The  affidavit,  moroover,  should  contain  enough  to  show  that  the  justice  is  a  neeee^ 
s«ry,  as  well  as  a  material  witness ;  especially  where,  on  its  face,  it  imports 
that  there  are  others  who  probably  know  as  much  of  the  mattera  detailed  as 
the  justice     Per  BaoirsoN,  J. 

Whether  a  discontmuance  can  be  properly  ordered  on  an  affidavit  made  before 
Ihe  phdntiff  has  declared,  quere 

E&ROR  to  the  Chemung  C.  P.    Young  sued  Scott  by  summons 
before  Horace  Ogden,  a  justice  of  the  peace,  and  when  the 
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cause  was  called  on  the  return  day  of  the  summons^  the  defen- 
dant moved  that  the  cause  be  dismissed  on  the  grounds  set 
forth  in  his  affidavit,  which,  after  giving  the  title  of  the  cause 
and  the  name  of  the  justice,  was  in  the  following  words  :— 
^^  Andrew  Scott  being  sworn  says,  that  the  above  named  justice 
is  a  material  witness  for  this  deponent  on  the  trial  of  this  cause, 
and  without  whose  testimony  he  cannot  safely  proceed  to  the 
trial  of  said  cause ;  that  he  expects  to  prove  by  said  justice  on 
the  trial  of  the  matters  in  difference  between  said  parties, 
whenever  the  same  shall  be  tried,  that  the  matters  in  difference 
between  said  parties  were  submitted  to  said  justice,  Walter  L. 
Dailey  and  Jeremiah  Hackney,  as  arbitrators  selected  by  the 
said  defendant  and  Abram  Cutler  who  claimed  the  same  de- 
mand for  which  this  suit  is  brought,  and  submitted  to  them ; 
and  before  the  award  was  given  in  the  matter,  said  Cutler  re- 
voked the  agreement  to  submit  to  such  arbitration  :  And  de- 
fendant says,  that  all  the  matters  then  submitted  were  after- 
wards settled  with  said  Cutler  by  defendant,  as  defendant  sup- 
posed at  the  time  and  understood  and  expects  to  prove,  and 
that  said  Cutler  was  the  owner  of  all  said  matters,  or  the  agent 
of  the  above  plaintiff."  Sworn  &c.  The  plaintiff  requested 
the  defendant  to  say  in  the  affidavit,  that  he  expected  to  prove 
the  matters  stated  in  the  last  clause  of  the  affidavit  by  the  jus- 
tice ;  but  the  defendant  refused  to  do  so,  saying  he  would  add 
nothing  more.  The  justice  denied  the  motion  to  dismiss  the 
cause.  The  plaintiff  then  declared.  The  defendant  refused  to 
plead,  and  left  court.  On  hearing  the  plaintiff's  proofs,  the  jus- 
tice rendered  judgment  for  the  plaintiff,  which  the  C.  P.  re- 
Tersed  on  the  ground  that  the  justice  should  have  dismissed  the 
cause.    The  plaintiff  sued  out  a  writ  of  error. 

£.  Qutn,  for  .the  plaintiff  in  error. 
S.  Hazeriy  for  the  defendant  in  error. 

By  the  Court  J  B&okson,  J.    A  judgmenft  of  discontinuanoe 
might  formerly  be  t>btuned  on  an  affidavit  stating,  that  the  Ja»- 

VoL.  ni.  6 
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tice  was  a  material  witness  for  the  defendant,  without  whose 
.  testimony  he  could  not  safely  proceed  to  the  trial  of  the  cause. 
(2  it.  S.  246,  §  118.)  But  in  addition  to  this,  the  defendant 
must  now  set  forth  "the  particular  facts  and  circumstances 
which  he  expects  to  prove  by  the  justice  ;"  and  the  discontinu- 
ance is  to  be  entered,  ^'  if  the  justice  shall  be  satisfied  that  he 
is  a  material  witness  for  the  defendant,  and  that  without  his 
testimony  the  defendant  cannot  safely  proceed  to  trial,  and  not 
otherwise.''  {Stat.  1838,  p.  232,  ^  1,)  When  the  affidavit  is 
sufficient,  the  justice  cannot  refuse  the  discontinuance  on  the 
ground  that  he  does  not  recollect  the  facts  which  the  defendant 
expects  to  prove  by  him.  {Hopkins  v.  CoJrcy,  24  Weiid.  264.) 
But  he  clearly  has  the  right  to  judge  of  the  sufficiency  of  the 
affidavit.  He  must  be  "  satisfied" — acting  judicially — that  the 
ends  of  justice  require  a  discontinuance  of  the  action. 

From  "  the  facts  and  circumstances"  set  forth  in  this  affida- 
vit, I  am  unable  to  see  that  the  justice  was  a  material  and  ne- 
cessary witness  for  the  defendant.  He  expected  to  prove  by 
the  justice  that  there  was  a  submission  and  arbitration  between 
himself  and  one  Cutler  in  relation  to  the  matter  in  controversy 
in  the  suit,  and  that  Cutler  revoked  the  submission  before  an 
award  was  made.  I  do  not  perceive  that  these  facts,  if  proved, 
could  have  any  legal  influence  upon  the  action.  And  although 
it  seems  that  Cutler,  as  well  as  the  plaintiff,  claimed  the  de- 
mand, that  would  not  make  his  acts  evidence  against  the  plain- 
tiff. Indeed,  if  the  plaintiff  himself  had  made,  and  then  revok- 
ed the  submission,  and  there  had  been  no  award,  it  would  not 
have  affected  his  right  to  sue.  The  only  thing  of  any  import- 
ance is  contained  in  the  last  clause  of  the  affidavit ;  and  that, 
at  the  most,  only  amounts  to  an  allegation  that  the  defendant 
had  settled  the  matter  with  Cutler,  who  was  either  the  owner 
of  the  demand,  or  the  agent  of  the  plaintiff.  But  the  defendant 
does  not  state  that  he  expected  to  prove  these  facts  by  the  jus- 
tice ;  and  when  his  attention  was  called  to  this  defect,  and  he 
was  requested  to  amend  the  affidavit,  he  refused  to  do  so. 
This  goes  to  show  that  the  omission  was  not  a  mere  clerical 
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ertor,  and  t  think  the  justice  was  right  in  refusing  the  discon- 
tinuance. 

There  are  othef  difficulties  in  the  case.  •  So  far  as  relates  to 
the  arbitration,  it  appears  upon  the  face  of  the  affidavit  that 
there  are  two  other  witnesses,  Dailey  and  Hackney,  who  proba- 
bly knew  as  much  about  the  matter  as  the  justice  ;  and  it  is  no 
where  stated  in  the  affidavit  that  the  defendant  was  not  able  to 
prove  his  case  by  other  witnesses  as  fully  as  by  the  justice.  In 
Hopkins  v.  Cabrey^  (24  Wend,  264,)  the  defendant  stated  in  his 
affidavit  that  he  did  not  know  of  any  other  person  by  whom  he 
could  prove  the  facts  on  which  he  relied.  {And  see  Cowen^s  Tr. 
664,  2d  ed.)  I  think  the  defendant  must  state  enough  to  show 
that  the  justice  is  a  necessary^  as  well  as  a  material  witness. 
The  justice  is  to  be  ^^  satisfied  that  he  is  a.  material  witness  for 
the  defendant,  and  that  without  his  testimony  the  defendant 
cannot  safely  proceed  to  trial." 

There  is  «ome  difficulty  in  saying  that  the  affidavit  may  be 
made  before  the  plaintiff  has  declared. (a)  But  it  is  not  now 
necessary  to  pass  upon  that  question.  On  the  other  grounds 
the  Judgment  of  the  C.  F.  must  be  reversed,  and  that  of  the 
justice  affirmed. 

Ordered  accordingly. 


(v)  Soeh  mn  ^dtvit  would  probtbly  not  answer,  eztept  under  peculimr  etr« 
eonwtanoet;  at  leait,  it  can  hardly  be  aupjKMed  that  a  joatice'e  judgment  would 
be  reverwd  for  oYerruling  it.  See  the  obaerrations  in  Covoen^s  Treat  662,  3,  2<f 
€d,^  in  eonnecUon  with  the  caae  of  Oeib  t.  Icard,  (11  John.  Rep.  88.) 
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Reynolds,  administrator,  &c.  ▼.  Collins,  executor,  &c. 

Where  the  sUtate  of  limitations  has  befran  to  nm  against  a  simple  contract  de. 
mand,  and  the  debtor  dies,  though  it  be  presented  to  his  executor  pursuant  to  U 
J2.  i9.  88,  §  34,  et  seq,,  and  he  neither  allow  nor  reject  it,  the  creditor  must  at 
all  events  prosecute  within  seven  years  and  a  kalf  from  CAe  time  it  fall  due,  oi 
he  will  be  barred. 

If,  on  a  demand  being  presented  to  an  executor  pursuant  to  the  above  statute,  he 
ask  time  to  enquire  into  and  examine  it,  he  will  not  be  allowed  to  avail  himseli 
of  the  short  limitation  provided  by  3  JR.  £f.  89,  §  38,  without  giving  decisive 
evidence  of  his  having  rejected  it  more  than  six  months  before  the  suit  was 
brought.    Per  Bronsow,  J. 

Motion  by  the  plaintiff  to  set  aside  the  report  of  a  referee 
in  favor  of  the  defendant.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

/.  Sutherland^  Jun.  4*  ■&•  McLellanj  for  the  plaintiff. 
H.  Hogeboonij  for  the  defendant. 

By  the  Courty  Bronson,  J.  The  plaintiff  claims  to  recover 
for  the  use  and  occupation  of  a  farm,  by  the  defendant's  testa- 
tor, for  two  years  which  terminated  as  early  as  April  1st,  1832. 
This  suit  was  commenced  October  16th,  1840,  after  the  lapse 
of  more  than  eight  years  and  a  half.  But  the  testator  died  Oc- 
tober 22d,  1837,  when  the  six  years  had  not  yet  run,  and  the 
statute  provides,  that  ^^  the  term  of  eighteen  months  after  the 
death  of  any  testator  or  intestate  shall  not  be  deemed  any  part 
of  the  time  limited  by  law  for  the  commencement  of  actions 
against  his  executors  or  administrators."  (2  R.  S.  448,  §  8.) 
After  deducting  these  eighteen  months,  the  action  came  too 
late  by  one  year  and  sixteen  days. 

In  answer  to  this  view  of  the  case,  the  plaintiff  alleges  that  he 
presented  his  claim  to  the  executor,  pursuant  to  2  R.  8.  88,  §§ 
36 — 38,  in  March,  1839,  and  that  it  was  not  rejected  by  the  de- 
fendant until  May,  1810 ;  and  it  is  msisted  that  Uiis  period  should 
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also  be  deducted  from  the  running  of  the  statute  of  limitations. 
But  there  are  two  objections  to  this  argument — one  of  fact,  and 
the  other  of  law.  There  is  no  satisfactory  evidence  that  the  claim 
was  presented  in  March,  1839.  The  only  direct  evidence  is, 
that  it  had  been  presented  before  the  22d  day  of  July  in  that 
year.  And  then  there  was  evidence  which  would  warrant  the 
referee  in  finding,  that  the  claim  was  rejected  in  the  fall  of  the 
same  year.  This  would  reduce  the  period  during  which  the 
defendant  had  the  claim  under  consideration  to  only  four  or 
five  months,  instead  of  fifteen  months  as  the  plaintiff  alleges. 
In  the  most  favorable  view  of  the  case  for  the  plaintiff,  I  think 
the  evidence  would  not  warrant  the  referee  in  finding  that  the 
defendant  had  the  claim  under  consideration  for  one  year  and 
sixteen  days ;  and  no  period  short  of  that  will  answer  the  plain- 
tiff's purpose,  even  if  his  view  of  the  law  is  well  founded. 

But  I  think  the  plaintiff  is  also  wrong  upon  the  law  of  the 
case.  The  statute  provides  for  a  notice  by  the  executor  or  ad- 
ministrator calling  upon  creditors  to  exhibit  their  claims,  and  for 
certain  consequences  in  relation  to  the  assets ;  and  the  costs  of 
any  suit  which  may  be  brought  against  the  executor  or  admin- 
istrator are  to  follow,  if  the  claim  has  not  been  presented  be- 
fore commencing  a  suit.  (2  R.  8.  88,  \^  34,  39 — 41.)  But 
the  statute  does  not  prohibit  the  creditor  from  suing,  and  he 
may  do  so  whether  his  claim  has  been  presented  or  not.  And 
if  he  does  present  his  claim,  that  will  not  stop  the  running  of 
the  statute  of  limitations.  If  the  six  years  have  run  before  the 
death  of  the  testator,  the  action  is  gone.  If  the  time  has  not 
run,  then  the  creditor  has,  in  the  whole,  seven  years  and  a  half 
to  bring  his  suit  after  the  right  of  action  accrued  ;  and  he  must 
take  care  to  have  the  matter  adjusted,  or  commence  his  action 
within  that  period,  or  he  will  be  too  late. 

There  is  another — a  short  limitation — ^which  stands  in  the 
plaintiff's  way.  When  a  claim  is  presented  to  an  executor  or 
administrator,  if  the  same  is  '^  disputed  or  rejected  by  him," 
and  the  matter  is  not  referred,  the  claimant  must,  ^^  within  six 
months  after  such  dispute  or  rejection,"  if  the  debt  be  then 
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due,  "  commence  a  suit  for  the  recovery  thereof,  or  be  forcveir 
barred  from  maintaining  any  action  thereon.'^  (§  38.)  Hhe 
referee  seems  to  have  been  of  opinion  that  this  claim  was  re- 
jected in  the  fall  of  1839,  and  the  suit  was  not  commenced  un- 
til about  a  year  afterwards.  The  executor  had  previously  ask- 
ed time  to  enquire  into  and  investigate  the  claim,  and,  in  such  a 
case,  I  agree  with  (he  plaintiff's  counsel,  that  the  executor  ought 
hot  to  have  the  benefit  of  this  short  limitation  without  giving 
decisive  evidence  of  the  rejection  of  the  claim  more  than  six 
months  before  the  suit  was  commenced.  But  there  was  so 
much  evidence  of  a  rejection  of  the  claim  in  the  fall  of  1839, 
that  we  cannot  order  a  rehearing  upon  this  point  without  de- 
parting from  the  general  principle  upon  which  reports  and  ver- 
dicts are  reviewed  by  this  court.     And  besides,  the  general 

statute  of  limitations,  as  we  have  already  seen,  covers  the 
^hole  ground. 

Motion  denied,  (ti) 
(«)  Sm  HoweU  r.  BabeoeJ^t  e:^n,  0U  Wend.  i88.) 


Stafford  t^^.  Ingersol. 


At  oommon  Uw,  no  penon  was  bound  to  fence  a^inst  the  eatUe  of  another ; 
and,  for  aoj  treepaai  they  migrht  commit,  their  owner  was  answerable,  whether 
thej  entered  from  his  cUmc,  the  close  of  a  third  person,  or  from  the  highway. 

Bat  this  liability  has  been  restricted  by  statilte,  as  between  the  proprietdrs  of  ad. 
joining  doses,  who,  under  certain  circomstanoes,  are  each  bound  to  mainttin 
a  just  proportion  of  their  division  fence ;  and  the  party  in  default  has  no  rem 
edy  for  a  trespass  committed  by  the  cattle  of  the  other  party. 

Where  one's  cattle  are  lawfully  placed  on  A.*s  land,  and  osbape  thence  to  the 
land  of  another,  their  owner  is  entitled  to  the  same  exemption  from  liability 
that  A.  might  elaun  in  case  the  cattle  had  been  his,  but  nothing  more. 

Accordingly,  where  B.*s,catUe  were  rightfuDy  pasturmg  on  land  owned  and 
occupied  by  A.,  and  they  escaped  thence  to  the  adjoining  knd  of  C.  through  a 
defect  in  the  dlTision  fence  which  A.  was  bound  to  repair :  HM^  that  C.  might 
maintain  trespass  agahist  B. 

And,  9mbl€t  as  the  cattle  ware  on  A.*s  land  with  hia  consent,  be  might  be  tntt- 
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ed  as  owner  of  them  for  all  the  purpoMs  of  a  remedy,  either  at  the  common 
law  or  uider  the  statatc. 

The  slatate  proTiding  a  aummajy  remedy  for  tretpaoa  on  landa,  by  calling  out  the 
fence  yiew^n  tq  appraise  the  damage  applies  only  tp  adjoinii^  owners  ;  and, 
cren  as  between  them,  it  is  not  to  be  construed  as  taking  away  any  prevbualy 
existing  common  law  remedy  by  action. 

Quere,  whether  that  statute  has  not  given  a  remedy  against  the  adjoming  owner 
in  certain  ctses  where  none  existed  before  ? 

Where  a  statute  merely  gives  a  new  remedy,  without  a  negative  express  or  im. 
plied,  the  old  remedy  is  not  taken  away,  but  the  party  may  elect  between 
the  two. 

Bot  if  a  statnte  create  a  right  which  did  not  exist  before,  and  prescribe  a  reme- 
dy ibr  the  vblation  of  it,  that  remedy  must  be  pursued. 

Erroe  to  the  Saratoga  C.  F.  Ingersol  sued  Amos  Stafford  b^ 
fore  a  justice,  and  decided  in  trespass  for  damage  done  to  the 
plaintiff's  meadow  by  the  defendant's  cattle.  The  defendant 
pleaded  the  general  issue,  and  the  cause  wfis  tried  by  jury. 
Several  trespasses  by  the  defendant's  cattle  on  the  plaintiff's  land 
urere  proved.  One  Rensselaer  Stafford  owned  the  adjoining 
meadow,  and  pastured  the  defendant's  cattle,  The  fence  be* 
tween  R,  Stafford  and  the  plaintiff  had  been  divided,  and  the 
cattle  came  upon  the  plaintiff's  land  through  a  defect  in  that 
part  of  the  division  fence  which  R.  Stafford  was  bound  to  re- 
pair. After  two  juries  had  failed  to  agree  and  been  discharged, 
the  third  jury,  upon  this  evidence,  found  a  verdict  for  the  de- 
fendant, upon  which  the  justice  rendered  judgment.  The 
plabtiff  removied  the  cause  by  certiorari  to  the  C.  P.,  where 
the  judgment  was  reversed ;  and  the  original  defe|idant  noyf 
Jbrmgs  error. 

/.  ElUwarth^  for  the  plaintiff  in  error. 

S,  J.  Cawmj  for  the  defendant  in  error. 

By  the  Courty  Bronson,  J.  At  the  common  law,  a  man  W9s 
not  bound  to  fence  his  lands  against  cattle,  but  the  ovnier  of 
the  beasts  was  bound  to  restrain  them,  and  was  answerable  for 
any  trespass  which  they  might  commit  upon  the  lands  of  an 
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other.  And  it  was  a  matter  of  no  moment  whether  the  cattle 
came  in  from  the  highway,  the  land  of  the  owner  of  the  beasts, 
or  through  the  land  of  a  third  person.  Such  was  the  general 
rule.  Our  statute  in  relation  to  division  fences  has  in  some 
respects  restricted  this  liability,  and  has  made  some  other  altera* 
tions  in  the  law  upon  this  subject,  so  far  as  relates  to  the  owners 
of  adjoining  lands.  (1  R.  S.  364,  §  37 — amended  by  Stat,  of 
1838,  p.  253,  §  1.)  Unless  one  of  the  owners  chooses  to  let 
his  land  lie  open,  each  party  is  bound  to  make  and  maintain  a 
just  proportion  of  the  division  fence ;  {1  R.  S.  353,  §  30 ;)  and 
the  party  who  is  in  default  has  no  remedy  for  a  trespass  by  the 
cattle  of  the  adjoining  land  owner,  (^ct  of  183S.)  When 
the  party  who  suffers  by  the  trespass  is  not  in  fault  in  relation 
to  the  division  fence,  the  statute  has  to  some  extent  given  him 
a  new  remedy,  by  calling  in  the  fence  viewers  to  appraise  his 
damages ;  but  as  the  act  of  1838  has  restricted  the  damages, 
and  made  the  appraisement  only  prima  facie  evidence  of  the 
amount,  the  new  remedy  is  no  longer  of  any  great  value.  By 
the  revised  statutes,  the  party  who  permitted  his  portion  of  the 
fence  to  be  out  of  repair,  was  liable  to  pay  the  party  injured 
"  all  such  damages  as  shall  accrue  thereby ;"  (1  jR,  S.  354,  §  37 ;) 
and  it  came  very  near  being  decided,  that  this  not  only  made 
him  liable  for  the  trespass  of  his  own  cattle,  but  for  all  the 
consequences  which  might  result  to  his  neighbor's  cattle  through 
his  neglect  to  repair.  The  members  of  the  court  for  the  cor- 
rection of  errors  were  equally  divided  in  opinion  upon  the 
question.  {Clark  v.  Brovm^  18  Wend.  213.)  This  case  led  to 
the  act  of  1838,  which  restricts  the  remedy  of  the  injured  par- 
ty to  such  damages  as  shall  accrue  to  his  lands,  crops,  fruit 
trees,  shrubbery,  and  fixtures  connected  with  the  land. 

As  the  cattle  escaped  through  a  defect  in  that  portion  of  the 
division  fence  which  Rensselaer  Stafford  was  bound  to  repair, 
it  is  not  denied  that  the  plaintiff  is  entitled  to  a  remedy  in 
some  form.  But  it  is  insisted  that  he  is  confined  to  the  statute 
remedy — ^that  he  cannot  recover  against  the  defendant  in  any 
form  of  proceeding ;  and  as  against  Rensselaer  Stafford,  the  ad- 
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joining  land  owner,  the  plaintiiT  cannot  recover  until  his  dam- 
ages have  been  appraised  by  the  fence  viewers. 

As  the  defendant's  cattle  were  rightfully  in  the  close  of 
Rensselaer  Stafford,  the  adjoining  land  owner,  the  defendant 
may  be  entitled  to  the  same  exemption  from  liability  which 
might  be  claimed  by  Rensselaer  Stafford,  had  his  cattle  es- 
caped and  trespassed  upon  the  plaintiff.  {See  the  learned  note 
to  Bush  V.  Brainardy  1  Cowen,  79.)  But  the  defendant  can 
claim  nothing  more.  He  did  not  cease  to  be  answerable  for 
the  trespasses  of  his  cattle  because  he  had  rightfully  placed 
them  in  the  close  from  which  they  escaped.  I  see  no  princi- 
ple upon  which  such  a  doctrine  can  be  maintained.  And  if 
.the  defendant  is  liable  at  all,  he  must  be  answerable  in  an  ac- 
tion of  trespass  at  the  common  law ;  for  the  statute  only  ap- 
plies in  the  case  of  parties  who  own  adjoining  lands.  I  think 
this  enough  to  dispose  of  the  objection  on  which  the  defendant 
relies. 

But  let  us  see  how  the  question  would  have  stood  if  the  cat- 
tle of  Rensselaer  Stafford  had  done  the  trespass.  The  plain- 
tiff might  then  have  had  his  damages  appraised  by  the  fence 
viewers,  if  he  chose  to  pursue  that  course.  But  there  is  noth- 
ing in  the  statute  which,  either  in  terms  or  by  necessary  impli- 
cation, goes  to  take  away  the  common  law  action  of  trespass. 
When  a  statute  merely  gives  a  new  remedy,  without  any  negative 
expressed  or  implied,  the  old  remedy  is  not  taken  away,  and 
the  party  may  have  his  election  between  the  two.  (2  Inst, 
200 ;  Clark  v.  Brovm,  18  Wend.  220,  1,  per  Walworth,  chan- 
cellor; Colden  v.  Eldred,  15  John.  JR.  220.)  The  case  of  Jit- 
kins  V.  Kinnany  (20  Wend.  241,)  to  which  we  are  referred, 
does  not  lay  down  a  different  doctrine.  The  discussion  there 
was  upon  a  statute  in  derogation  of  the  common  law,  which 
divested  the  party  of  his  title  to  land  and  gave  it  to  another ; 
and  we  held  that  the  statute  must  be  strictly  pursued,  or  the 
title  would  not  pass.  So,  where  a  statute  creates  a  right  which 
did  not  exist  before,  and  prescribes  the  remedy  for  a  violation 
of  it,  that  remedy  must  be  pursued.     (Mmy  v.  Harris,  6  John. 
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R.  175.)  But  the  statute  under  consideration  does  little  more 
than  declare,  that  the  injured  party  may,  in  certain  cases,  have 
his  damages  appraised  by  the  fence  viewers ;  and  I  am  not 
aware  of  any  rule  of  interpretation  upon  which  this  can  be 
made  to  take  away  the  remedy  that  before  existed  at  the 
common  law. 

It  may  be  that  the  statute  has  in  some  cases  given  a  remedy 
against  the  owner  of  the  adjoining  close  where  none  existed  at 
the  common  law.  In  cases  of  that  description,  the  statute 
remedy  must  be  pursued.  But  where  there  was  an  action  at 
the  common  law,  that  remedy  still  exists. 

In  this  case,  as  the  cattle  were  in  the  close  of  Rensselaer 
Stafford  with  his  consent,  he  might,  I  think,  have  been  treated 
as  owner,  for  all  the  purposes  of  a  remedy  either  at  the  com- 
mon law  or  under  the  statute.  But  still  the  defendant,  as 
owner,  is  liable  for  the  trespass  of  his  cattle ;  and  it  is  no  an- 
swer for  him  to  say,  that  the  plaintiff  might  have  proceeded 
against  another. 

The  jury  mistook  the  law,  but  the  matter  has  been  set  right 
by  the  court  of  common  pleas. 

Judgment  affirmed. 


Hx  parte  Heath  &  Roome. 

fie  parte  Williams. 

Ex  parte  Taylor. 

The  Mt  of  1813  (2  R.  L.  347,  §  11)  requiring  ward  inspectors  of  the  city  of 
New-Tork,  on  the  completion  of  a  canvass,  to  get  doton  in  writing  the  namet 
of  the  candidates  ^.,  with  the  number  of  votee  for  each,  and  to  certify  and 
declare  who  hate  the  majority,  is  satisfied  by  a  certificate  referring  to  copies 
of  district  returns  annexed  which  exhibit  the  requisite  matters,  though  the  ma 
jorities  be  not  expressly  declared. 

A  failure  of  one  of  several  subdivisions  of  an  election  di&trict  to  make  a  retoni, 
no  matter  from  what  cause,  will  not  invalidate  the  election,  unless  it  be  shown 
that  the  votes  not  returned  would  have  changed  the  result. 
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After  a  charter  election  in  the  city  of  New -York,  the  inspectors  of  the  sixth  ward 
certified  thus :  "  We  have  received  returns  frum  the  several  districts  of  the  said 
ward  &c.,  copies  of  which  retarns  certified  by  us  are  hereunto  annexed.  It  is 
impoesible  for  ua  to  declare  what  persons  were,  by  the  greatest  number  of  votes, 
elected,  by  reason  of  lawless  violence  committed  upon  the  inspectors  of  the 
first  district  &c.  and  the  dispersion  of  the  ballots  before  they  were  counted**  &c. 
The  ward  was  composed  of  four  districts,  three  of  which  had  made  regular  re- 
turns,  exhibiting  the  names  of  the  candidates  and  the  number  of  votes  given 
tor  e«ch,  and  copies  of  these  were  annexed  to  tho  above  certificate ;  but  the 
firvt  district  made  no  return  save  a  statement  of  the  affair  which  led  to  the  dis. 
peraion  of  the  ballots,  giving  this  as  a  reason  why  no  return  could  be  made. 
The  returns  from  the  other  districts,  however,  showed  an  election,  and  it  did 
not  appear  that  the  votes  given  in  the  first  district  could  have  changed  the  re- 
salt.  Heldf  that  the  persons  thus  appearing  to  have  been  elected  ofllcers  of 
the  ward,  were  entitled  to  qualify  as  such ;  and  a  mandamus  was  granted  com- 
manding the  mayor  to  administer  the  oath  of  ofiice  to  them. 

Otherwise,  semble,  bad  it  been  clearly  shown  that  the  votes  given  in  the  first  dis- 
trict, if  properly  returned,  would  have  changed  the  result. 

In  general,  where  a  statute  requires  an  official  act  to  be  done  by  a  given  day,  for 
a  public  purpose,  it  shall  bo  construed  as  merely  directoty  in  regard  to  tho  time. 

Accordingly,  ward  inspectors  of  the  city  of  New- York  being  required  by  statute 
to  certify  the  result  of  the  ward  elootions  on  the  day  aubteqttent  to  the  clonng  of 
the  poU,  or  sooner;  held,  that  though  their  certificate  was  not  made  till  the 
wecottd  day  after  the  cloeing  of  the  poll,  it  was  valid. 

Returns  made  by  inspectors  of  elections  are,  in  general,  ministerial  and  not  ^'iidi- 
cial  acts. 

Such  returns  arc  valid  only  so  far  as  they  are  confined  to  the  facts  which  the  in* 
spectors  are  required  to  set  forth ;  and  if  they  go  beyond  these  and  state  others, 
such  statements  will  be  treated  as  mere  aurplusage. 

The  oath  of  office  to  be  taken  by  aidermen  and  assistant  aldermen  of  the  city  of 
New- York,  may  be  administered  by  tho  recorder,  oven  though  both  the  mayor 
and  the  clerk  of  the  common  council  be  present  at  the  first  organization  of  the 
council. 

Neither  the  old  charter  of  the  city  of  New-York,  nor  the  amended  one  of  1830, 
precludes  the  power  of  this  court  to  determine  the  right  to  a  corporate  office; 
especially,  when  tho  question  arises  incidentally,  (e.  g.  on  an  application  for  a 
mandamus  to  compel  the  administration  of  the  oath  of  office  to  the  proper 
person,)  and  it  has  not  been  acted  on  by  tho  common  council. 

Tbe  supervisory  jurisdiction  of  the  king's  bench  over  inferior  tribunals,  as  estab- 
lished at  common  law,  cannot  be  taken  away  by  a  charter  granted  by  the  crown, 
without  the  concurrence  of  parUament.    Semble. 

The  phraseology  of  a  statute  designed  to  oust  this  court  of  its  jurisdiction  over 
procoedings  of  inferior  tribunals,  must  express  the  intent  with  such  clearness  aa 
to  leave  no  room  for  doabt :  mere  negative  words  will  in  no  caae  toawar.  Per 
CowxN,  J. 
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Nor  will  a  statute  deelaringr  the  decision  of  the  inferior  tribaoal  final  and  condu^ 

«■»«,  have  this  effect.     Per  Cowen,  J. 
So,  of  a  statute  declaring  that  the  decision  shall  be  without  appeal ;  or  that  the 

inferior  tribunal  shall  possess  the  sole  power  of  determining  &c. ;  or,  that  fw 

other  court  ehaU  intermeddle  &c.     Per  Co  wen,  J. 

The  relators  in  the  first  case  claimed  to  have  been  electjsd 
assessors  of  the  sixth  ward  of  the  city  of  New-York.  The  re- 
lator in  the  second  case  alleged  that  he  had  been  chosen  clerk 
of  the  board  of  assistant  aldermen  ;  and  in  the  third  case,  the  rela- 
tor claimed  to  have  been  chosen  clerk  of  the  board  of  aldermen  of 
the  said  city.  The  motions  were  for  three  several  writs  of 
mandamus  to  be  directed  to  Robert  H.  Morris,  mayor  of  the  city 
of  New-York,  commanding  him  to  administer  the  oath  of  office 
to  the  relators  respectively,  he  having  declined  doing  so.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

D.  Lord,  G.  Wood,  §'  S.  A.  Foot,  for  the  relators. 

JR.  H.  JWorrfj,  (mayor)  in  person,  and  P.  ^.  Cotodrey,  contra. 

By  the  Court,  Cowen,  J.  The  relators  Heath  and  Roome 
claim  that,  at  the  charter  election  for  the  city  of  New-York 
held  on  Tuesday  the  12th  of  April  last,  they  were  duly  elect- 
ed assessors  of  the  sixth  ward — that  this  appears  by  the  return 
of  the  ward  canvassers — that  a  copy  of  the  return  having 
been  received  by  the  mayor,  they  presented  themselves  before 
him  on  the  13th  inst.  (May)  for  the  purpose  of  having  the 
oaths  of  office  administered — ^and  that  he  refused  to  administer 
such  oaths,  on  the  ground  that  the  relators  did  not  appear  to 
have  been  duly  elected.  A  motion  has  been  made,  therefore, 
that  a  mandamus  issue  commanding  him  to  administer  the  oaths. 

The  motion  was  opposed  on  the  ground  that  the  return  of  the 
ward  canvassers,  to  which  alone,  it  was  insisted,  the  mayor  could 
look  as  the  test  of  the  election,  fails  to  show  an  election; 
indeed  that  it  shows  there  was  none. 

That  return  is  special ;  that  ^^  we  have  received  returns  from 
the  several  districts  of  the  said  ward,  &c.  coptet  of  which  re- 
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iurm  cert^ed  by  us  are  hereunto  annexed.  That  it  is  impossir 
hie  for  us  to  declare  what  persons  were,  by  the  greatest  num- 
ber of  votes,  elected,  by  reason  of  lawless  violence  committed 
upon  the  inspectors  of  the  first  district  whilst  in  the  act  of 
counting  the  ballots,  and  the  dispersion  of  the  ballots  before 
they  were  counted ;  the  history  of  which  is  contained  in  the 
return  of  said  inspectors,  a  copy  whereof  is  hereunto  annexed." 
To  this  is  attached  the  certificate  of  a  majority  of  the  inspec- 
tors of  the  first  district,  detailing  the  excuse  for  not  making 
any  return.  The  number  of  districts  in  the  sixth  ward  was  four, 
from  three  of  which  regular  returns  were  made,  copies  where- 
of reached  the  mayor  and  showed  a  majority  of  votes  in  favor 
of  the  relators  who  claimed  to  have  been  elected  assessors.  In 
short,  the  names  of  the  candidates  and  number  of  votes  given  for 
them  respectively  were  properly  returned  from  the  three  dis- 
tricts \  and,  independently  of  the  votes  given  in  the  first,  ap- 
pear to  have  been  sufficient  in  number  to  elect  Messrs.  Heath 
and  Roome. 

It  does  not  appear,  nor  has  it  been  even  suggested,  that  the 
real  state  of  the  vote  in  the  first  district  would,  if  returned, 
have  changed  the  result.  On  the  contrary, there  is  strong  evi- 
dence to  show  that  it  would  have  increased  the  majority  in  fa* 
vor  of  these  men.  If,  therefore,  the  return  of  the  ward  inspect 
tors  presented  a  case  presumptively  sufficient  to  require  the 
administration  of  the  oaths,  there  is  nothing  now  before  us,  in 
the  answering  evidence,  to  overthrow  the  presumption. 

There  was  some  dispute  on  the  argument  whether  the  old 
statute  of  1813,  (2  JR.  L.  347,  %  11,)  or  what  remains  of  the 
registry  law  of  1840,  (Sew.  LawSj  p.  56,  58,  §  11  ^  20,)  is  to 
govern  in  the  frame  of  the  ward  return.  The  mayor  contends 
for  the  application  of  the  old  statute ;  and  he  is  probably  right. 
That  statute  requires  that  the  ward. inspectors  shall  complete 
the  said  canvass  on  the  day  subsequent  to  the  closing  of  the  poll, 
or  sooner,  and  thereupon  shall  set  down  the  names  of  the  sev- 
eral candidates  for  the  respective  offices,  with  the  number  of 
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votes  for  each ;  and  shall  thereupon  certify  and  declare  who 
have  the  majority  of  votes  for  each  respective  office.  This  was 
certainly  not  done  in  all  the  words  required  by  the  statute ; 
and  the  question  is  therefore  raised^  whether  the  return  be  not 
a  substantial  compliance. 

It  is  supposed  that  the  loss  of  the  votes  in  the  first  district, 
by  such  violence  as  to  separate  the  inspectors  from  the  ballots 
which  they  w^ere  in  the  act  of  counting,  so  that  they  did  not 
feel  warranted  in  speaking  officially  as  to  the  number,  necessa- 
rily left  the  question  of  election  in  so  much  uncertainty  as  to 
be  without  legal  remedy  short  of  a  new  election.  We  think 
not.  In  no  case  we  are  aware  of  has  it  ever  been  held,  that 
the  accidental  loss  of  the  ballots  in  a  single  subdivision  of  an 
election  district,  even  though  it  prevent  a  return,  shall,  of  itself, 
defeat,  or  indeed  detract  from  the  election  as  it  stands  on  the 
votes  which  are  properly  returned.  Once  admit  the  principle 
that  the  loss  of  a  part  of  the  votes  out  of  the  number  which 
may  or  should  be  given  at  an  election,  avoids  the  whole,  and 
it  is  difficult  to  conceive  how  a  system  of  government  so  entire- 
ly elective  as  ours  could  be  carried  on.  The  principle  is  the 
same,  whether  considered  in  reference  to  elections  in  municipal 
corporations,  to  county,  district  or  state  elections,  or  even  a 
federal  election  for  president.  That  a  part  of  the  votes  given 
are  lost,  is  never  allowed,  per  scj  even  in  a  private  corporate 
election,  as  a  ground  for  setting  the  election  aside.  It  is  not 
enough  to  say  the  result  is  therefore  uncertain.  {Ex  parte 
Murphy,  7  Cowen,  153.)  Yet  the  contrary  rule  would  be 
much  more  tolerable  in  the  case  of  private  corporations,  than 
in  that  of  large  municipal  and  civil  divisions.  To  give  the  loss 
any  eflfect,  it  must,  at  least,  be  shown  that,  without  its  happen- 
ing, the  result  would  have  been  different.  {Id. ;  The  People  on  the 
relation  of  Benton,  v.  Vail,  20  Wend.  12.) 

The  idea  which  we  understood  to  be  thrown  out  in  argument, 
that  the  return  from  the  sixth  ward  was  void  because  not  com- 
pleted till  the  14th  of  April,  instead  of  the  13th,  is  altogether 
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inadmissible,  (a)  Nothing  is  better  settled,  as  a  general  rule, 
than  that,  where  a  statute  requires  an  act  to  be  done  by  an  offi- 
cer within  a  certain  time^  for  a  public  purpose,  the  statute  shall 
be  taken  to  be  merely  directory ;  and  though  he  neglect  his 
duty,  by  allowing  the  precise  time  to  go  by,  if  he  afterwards 
perform,  the  public  shall  not  suffer  by  the  delay.  {People  v. 
Alleuj  6  Wend.  486,  7,  and  cases  there  cited;  Colt  v.  Eves^  12 
Conn.  Rep.  243,  253  to  255  and  cases  cited.) 

The  returns  of  election  inspectors  are  ministerial,  not  judi- 
cial acts.  Their  character  is  shown  by  the  freedom  with  which 
they  are  scrutinized  in  proceedings  by  mandamus,  or  informa- 
tion in  nature  of  a  quo  warranto.  The  question  was  much  dis- 
cussed on  the  particular  words  of  a  statute  in  State  v.  Bruce^ 
{3Brev.  264,)  and  Stutev.  Deliesseline^{\  McCordy52  ;)  but  the 
general  rule  has  never  been  doubted.  (  Vid.  People  v.  Bristol 
4-  Rensselaerville  T.  P.  Co.,  23  Wend.  228 ;  People  ex  rel. 
Van  Voast  v.  Van  Slycky  4  Cowen,  297.) 

In  the  case  at  bar,  therefore,  we  think  the  return  of  the  sixth 
ward  canvassers  should  have  been  regarded  precisely  as  if  eve- 
ry person  in  the  first  division  of  the  ward  had  refused  to  vote, 
or  as  if  the  return  had  been  withheld  for  some  sinister  reason. 
In  either  case,  the  result  should  have  been  determined,  and  the 
election  of  the  relators  allowed  or  disallowed,  according  to  the 
number  of  votes  returned  from  the  other  three  districts.  To 
declare  who  was  elected,  the  ward  inspectors  were  doubtless 
competent.  Have  they  done  so  substantially  t  If  they  have 
riiown  an  election  on  the  whole  return,  that  gives  the  right. 
In  the  words  of  Lord  Coke  ^^  the  election  is  the  foundation ; 
nt>tthe  return.''     (4  Inst.  49.)  They  have,  in  the  words  of  the 


(a)  ThB  electkm  took  place  May  13th,  1843,  and  the  statute  is,  that  «*  the  in- 
•peetors  shall  complete  the  canvass  on  the  day  wtdtMqueiU  to  the  closing  of  the 
polls,  or  sooner,  and  thereupon  shall  set  down  in  writing  the  names  of  the  ceyeral 
candidates,  &«.  with  the  nnmber  of  Yotes  given  for  each,  and  shall  thereapon  cer* 
tif J  and  declare  who  have  the  majority  of  yotee  for  each  reqwctive  office/'  &>.  (9 
R.  U  a47,  8,  i  11.) 
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statute,  set  down  the  names  of  the  candidates  for  the  respective 
offices  J  with  the  number  of  votes  for  each;  and  it  is  admitted 
that  if  they  had  done  nothing  more,  this  was,  in  legal  effect, 
the  same  as  an  express  declaration  of  the  majority.  A  similar 
return  in  this  respect  was  received  at  the  same  election,  from 
the  twelfth  ward,  on  which  no  doubt  was  entertained ;  and  the 
candidates  were  sworn  in.  To  be  sure,  there  was  a  very,  great 
apparent  difference  in  one  other  respect ;  but  on  reflection  we 
cannot  bring  ourselves  to  consider  it  a  serious  one.  It  lay  in 
the  inspectors  from  the  sixth  ward  adding,  that,  from  the  cause 
assigned,  it  was  impossible  for  them  to  declare  which  of  the 
candidates  were  elected  by  the  greatest  number  of  votes.  But 
I  have  endeavored  to  show  that,  by  returning  names  and  num- 
bers, they  had  already  done  so.  Laying  out  of  view,  as  they 
should,  and  have  effectually,  all  the  votes  of  the  first  district, 
they  refer  to  the  appended  enumerations  from  the  other  district 
returns  as  a  part  of  their  own  return.  A  computation  from 
these,  which  must  be  read  as  if  inserted  in  the  body  of  their  re- 
turn, makes  a  case  in  substance  parallel  with  that  of  the  twelfth 
ward.  The  whole  case  was  before  the  mayor  when  the  rela- 
tors requested  him  to  administer  the  oaths  of  office. 

We  are  of  opinion  that  the  declaration  of  impossibility,  by 
the  ward  inspectors,  was  a  nullity.  So  far  as  the  certificate  can 
be  regarded  as  official,  as  within  their  competency,  a  complete 
election  of  the  assessors  was  made  out  in  fact,  and  with  suffi- 
cient certainty.  Id  certum  est  quod  certum  reddi  potest.  They 
then  had  no  legal  power  under  the  statute  to  set  up  the  impos- 
sibility of  declarmg  the  true  majority.  The  case  was  the  same 
as  if  they  had  first  certified,  in  so  many  words,  an  election,  ac- 
cording to  all  the  words  of  the  statute,  and  had  then  added 
the  qualifying  expression.  The  latter  must  obviously  have 
been  rejected  as  surplusage.  (See  the  cases  relating  to  certi- 
ficates and  returns  offered  in  evidence^  referred  to  in  Cowen  4* 
HUPs  Jfotes  to  1  PhU.  Ev.  1046  to  1047  ;  id.  1083,  4.) 

The  result  is  that  a  mandamus  must  go  tb  the  mayor  command- 
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ing  him  to  administer  the  oaths  to  these  assessors.  {See  The 
King  V.  jRice,  5  Mod.  325 ;  Rex  v.  Harrisj  3  Burr.  1420.) 

The  certificate  was  in  the  same  form  with  respect  to  CroIiuS| 
the  candidate  for  alderman,  and  Atwell,  the  candidate  for  assis* 
tant  alderman  in  the  same  ward.  They  were  therefore  by  right 
entitled  to  their  seats  as  members  of  the  respective  boards 
which  elected  Messrs.  Taylor  and  Williams,  the  clerks. 

It  is  strenuously  insisted,  however,  that  the  aldermen  elect 
had  not,  when  they  took  their  seats,  been  duly  sworn.  They 
had  taken  the  oaths  of  office  before  the  recorder ;  whereas  it 
is  insisted  that  no  persons  other  than  the  mayor  or  clerk  of  the 
common  council  could  administer  these  oaths,  the  mayor  and 
clerk  having  been  present  at  the  first  meeting  of  the  boards. 
( Vid.  act  amending  charter^  Sess.  L.  of  1830,p.  139,  ^24 ;  Rentes 
charter^  105.)  The  section  relied  on,  (a)  however,  strikes  us 
as  merely  cumulative,  or  rather  directory  to  the  mayor  and 
clerk  to  attend  at  the  day  appointed  by  law  for  the  boards  to 
organize,  with  a  view  to  the  convenience  of  the  members ;  and 
as  requiring,  for  the  same  reason,  that,  in  their  absence,  the  re* 
corder  or  certain  other  officers  enumerated  should  attend  in 
their  stead.  It  contains  no  clause  repealing  pro  tanto  the  1 
R.  S.  109, 2d  ec2.,  concerning  the  oath  of  office,  nor  any  thing 
incompatible  with  the  power  given  to  the  recorder  by  the  lat* 
ter  statute.  Independently  of  the  act  amending  the  charter, 
therefore,  if  an  alderman  or  assistant  be  willing  to  dispense 
with  such  attendance,  he  may,  we  think,  by  the  general  law 
concerning  the  administration  of  oaths,  (1  jR.  j9.  118  to  120, 
see  p.  109,  110  of  Sd  ed.)  be  sworn  in  by  the  recorder,  or 


(t)  The  words  tre,  **  Each  board  shall  bold  their  meeting  for  the  pmpoM  of 
erganliiiif ,  on  the  eeeond  Tuesday  of  May  in  each  year ;  at  which  time  the  mayor 
Of  derk  of  the  common  cowicil  thatt  attend^  by  whom  the  oath  of  office  shall  he 
administered  to  the  members  elected.  In  the  abtenee  of  the  mayor  and  elerk^ 
toehoalh  may  he  administered  by  the  recorder  or  first  judge  of  the  city,  or  by  any 
of  the  joiticesof  the  saperioar  eonrt**  The  statate  was  paaed  April  7,  1830, 
iMOM  BionthB  after  the  general  ftatata  oonoenuDg  official  oAths  took  efibet 
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other  person  deriving  authority  to  administer  oaths  from  that 
statute.  {Vid.  Rentes  charter,  171,  note  Y.  Y.)  (6).  Our  opin- 
ion accordingly  is,  that  aldermen  Crolius  and  Atwell  properly 
took  their  oaths  of  office  before  the  recorder. 

These  gentlemen  being  properly  qualified,  we  then  have  nine 
aldermen  and  nine  assistant  aldermen  in  the  respective  boards 
who  acted  in  the  election  of  the  relators  Taylor  and  Williams, 
to  swear  in  whom  a  writ  of  mandamus  must  also  go  to  the 
mayor. 

We  must  not  be  understood  as  having  overlooked  the  argu- 
ment on  which  exclusive  cognizance  of  all  questions  concerning 
elections,  both  to  the  common  council  and  to  offices  of  the  cor- 
poration generally,  was  claimed  for  that  council.  The  Mont- 
gomerie  charter  certainly  does  declare  that,  the  common  coun- 


(6)  By  1  R.  8.  109,  2d  ed.  §  33,  **  Every  peraon  who  shall  be  elected  or  ap. 
pointed  to  any  eivil  office  or  public  trust  embraced  in  this  chapter,  {part  l,ch,  5,)  be. 
fore,  &c.  shall  take  the  following  oath,**  &c.  (oath  of  office )  §  25.  *'  The  oath  may 
be  taken  and  subscribed,  except  where  otherwise  provided,  before  the  chancellor, 
Slc,  any  judge,  &c.  any  mayor  or  recorder  of  any  city,  4^."  §  27.  sab.  6  provides, 
that  **  the  oath  of  all  judicial^  executive  and  adminiatrative  officers  appointed  or 
elected  for  any  coonty  or  city,  and  of  all  officere  whose  duties  are  local  or  whose 
residence  in  any  particular  district  or  county  is  prescribed  by  law**  shaU  be  filed 
"in  the  office  of  the  clerk  of  the  county  in  which  they  reside.**  The  chapter  referred 
to  (ot(/.  1  JR.  S,  85,  2d  ed.)  embraces  the  public  officers  of  the  state,  other  than 
militia  or  town  officers,  and  (td,p,  106,  §  2,)  expressly  mentions  persons  elected 
to  the  common  council  of  cities,  alluding  to  them  also  in  various  other  places, 
under  more  general  titles  or  classes.  The  act  went  into  operation  Jan.  1,1830, 
{vid,  2  id,  659,  660,)  some  months  before  the  act  amendatory  of  the  New. York 
charter. 

The  Montgomerie  charter  of  1730  gave  the  power  of  administering  oaths  to  the 
mayor,  his  deputy,  or  the  recorder.  (§  33 ;  KenVs  charter  p,  bl.)  Chancellor  Kent 
by  request  of  the  common  council  wrote  his  notes  on  this  charter  in  1836 ;  and  at 
p,  171,  thus  speaks  of  the  provision  as  to  oaths  in  §  33.  **The  33d  section  re- 
lated to  the  oaths  of  office  to  be  taken  by  the  mayor,  recorder,  aldermen,  and  all 
other  city  officers,  and  by  whom  to  be  administered.  This  whole  section  was 
superseded  by  the  act  of  February  8th,  1788,  ch,  28,  {vid.  2  Oreenl  ed.  of 
Xmws  N.  F.,  p,  45,)  which  prescribed  the  form  of  the  oaths  to  be  taken  by  every 
judicial  and  ministerial  officer  in  the  state,  and  by  whom  to  be  administered. 
The  R.  S,  vol.  1, 118,  119,  (1  R.  S.  109,  fid  ed.)  have  declared  the  existiiig 
law  on  the  subjeet** 
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cil  shall  have  the  sole  power  of  determining  and  deciding  all 
elections  of  all  corporate  officers,  {Rentes  charter^  56,)  and  the 
amended  charier  of  1830,  {Kenfs  charter j  100,  §  7,  Sess.  L. 
of  1830,  p.  126,)  that  each  hoard  shall  be  the  judge  of  the  quali^ 
fications  of  its  own  members.  It  is  quite  doubtful  whether 
the  word  qualifications  can,  by  the  most  liberal  construction,  be 
made  to  comprehend  elections.  Admitting  the  clause,  how- 
ever, to  mean  that  each  board  shall  be  judges  whether  its 
members  have  been  duly  elected,  it  would  still  be  difficult  to 
show  that  the  enactment  amounts  to  any  thing  more  than  the 
bestowment  of  a  power  concurrent  with  our  own.  It  is,  too, 
a  power  that  has  never  been  exercised  in  the  case  before  us. 
The  question  is  not  res  judicata.  The  words  do  not,  like  those 
of  the  Montgomerie  charter,  speak  of  a  sole  power  in  the  com- 
mon council.  Were  the  question  on  this  application  for  a 
mandamus  to  be  deemed  identical  with  a  question  of  election, 
within  the  meaning  of  the  charter,  we  might  then  be  called  on 
to  decide  whether  the  words  are  so  explicit  as  to  take  away  our 
jurisdiction  ;  and  if  so,  whether,  standing  as  they  do  in  a  mere 
royal  charter,  not  in  a  statute  like  the  amendment,  it  was  with- 
in the  constitutional  competency  of  the  king  to  take  from  the 
jurisdiction  of  his  courts  without  the  concurrence  of  parlia- 
ment ;  if  not,  whether  the  statute  of  1732,  (6  Geo.  2,  Brad- 
fortPs  ed.  of  Col.  Laws  of  1726,)  was  intended  to  confirm  such 
parts  of  the  charter  as  were  void.  So  of  subsequent  legisla- 
tive or  constitutional  reservations  and  provisions.  (  Vide  Kent^s 
charter  177,  na^c  53,  G.  G.  G.)  I  will  merely  remark,  that  the 
jurisdiction  of  the  king's  bench,  which  court  we  have  by  the 
revolution  succeeded,  was  declared  by  the  common  law;  {vid. 
Lawton  v.  Com.  H.  W.  of  Cambridge^  2  Cain.  Rep.  179,  182  ; 
2  R.  S.  123,  2d  ed.  §  1  ;)  and  the  dispensing  power  was  in  bad 
odor  when  the  Montgomerie  charter  issued.  The  charter, 
therefore,  considered  as  such,  was  probably  void  so  far  as  it 
sought  to  repeal  the  acknowledged  law  under  which  the  E.  B. 
enquired  into  the  regularity  of  elections,  by  its  writ  of  manda- 
mus, or  quo  warranto^  or  information  in  nature  of  a  quo  war- 
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ranto.  If  the  words  of  the  charter  had,  or  came  afterwards  to 
haye,  the  force  of  a  statute,  still  it  might  be  answered,  that  it 
contains  no  clause  expressly  denying  to  the  king's  bench,  or  the 
court  holding  its  place,  the  exercise  of  its  general  power  in  the 
particular  case.  The  word  solely^  might,  by  a  liberal  construc- 
tion, imply  an  intent  to  take  away  the  power.  So  might  a  sta- 
tute declaring  the  decision  of  an  inferior  court  conclusive  or 
ftnal^  be  construed  to  take  from  this  court  the  power  to  review 
the  decision  by  certiorari.  But  it  has  often  been  held,  that 
these  or  the  like  words  shall  not  be  construed  to  divest  the  su- 
perior court  of  its  supervisory  power ;  and  that,  to  give  a  sta- 
tute such  an  effect,  the  legislature  must  say  in  so  many  loordi 
that  they  intended  to  take  the  power  a-^vay.  {Lawton  v.  Com. 
of  H.  W,  of  Cambridge^  2  Cavu  Rep.  179.)  So,  where  a  sta- 
tute declares  the  proceeding  of  the  inferior  court  to  be  withoxst 
appeal.  {The  King  v.  The  Commissioners  of  Fens,  2  KeL  43.) 
In  Rex  v.  Moreley,  (2  Bur.  1040,)  the  objection  arose  on 'a  sta- 
tute, the  words  of  which  were  peculiarly  strong,  viz  :  JVb 
other  court  whatsoever  shall  intermeddle  with  any  cause  or 
causes  of  appeal  upon  this  act,  but  they  shall  be  finally  deter- 
mined by  the  quarter  sessions  only  ;  which  words,  it  was  con- 
tended, must  include  all  the  courts  in  the  kingdom,  and  the  E. 
B.  in  particular,  as  being  most  likely  to  meddle  with  matters 
of  this  kind.  Counsel  moved  for  a  certiorari,  and  cited  several 
cases  to  show  that  the  jurisdiction  of  the  K.  B.  is  not  taken 
away  by  m^e  negative  words  in  an  act  of  parliament — ^that  that 
court  shall  never  be  ousted  of  its  jurisdiction  without  special 
words.  To  this  the  court  agreed,  saying :  "  The  jurisdiction 
of  this  court  is  not  taken  away^  unless  there  be  express  words 
to  take  it  away."  Giving  to  the  words  of  this  charter,  there- 
fore, all  the  force  of  an  act  of  parliament,  the  answer  recurs, 
the  king's  superior  court  is  not  named ;  nor  is  it  said,  that  no 
court  shall  take  cognizance  of  the  election  by  writ  of  man- 
damus, &c.  I  should  think  some  such  express  words  ne* 
cessary. 

But  take  it  to  be  an  escpress 'enactment  ^yintg,  this  court 
sAall  not  judge  of  the  election ;  yet  it  is  entirely  clear  that 
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it  does  not  extend  to  collateral  questions,  especially  to  our 
power  of  issuing  a  mandamus  touching  a  matter  incidental 
to  the  question  of  election,  and  thus  commanding  oaths  to  be 
administered  by  proper  persons,  to  such  officers  of  the  city  cor- 
poration as  may  appear  to  be  properly  elected.  The  question 
of  a  rightful  election  may,  it  is  true,  be  to  a  certain  extent  in- 
ToWed  in  such  a  proceeding ;  but  that  is  accidental.  The  ac- 
tion of  the  common  council  annulling  the  election  so  in  ques- 
tion might  conclude  us  upon  the  motion,  and  even  embarrass 
the  proceeding  by  information  in  the  nature  of  a  quo  warranto* 
So,  too,  whatever  we  might  direct  to  be  done  by  the  man- 
damus might  be  rendered  nugatory  by  the  subsequent  action  of 
the  common  council ;  but  we  are  by  no  means  prepared  to  ad- 
mit, that  the  mere  declaration  of  this  power  in  the  common 
council,  however  strong,  clear  and  exclusive,  so  long  as  the 
power  is  altogether  unexercised,  shall  oust  us  of  jurisdiction  to 
examine  the  question  when,  arising  incidentally,  it  becomes 
necessary  to  consider  it  for  the  purpose  of  exercising  an  ad- 
mitted power. 

Rule  accordingly.(a) 

(a)  Theae  caiei  were  removed  by  writ  of  error  into  the  court  for  the  correction 
ef  errors,  where  they  were  argued  m  Juno,  1842,  and  the  judgment  of  the  su- 
ineme  court  unuuBioasly  affirmed. 
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An  endonee  of  a  promissory  note  may  maintain  an  action  of  debt  against  an  en- 
dorser ;  and  this,  though  the  defendant  be  not  the  plaintiff's  immediate  en- 


Tl»dati«s  cf  a- notary  in  preaonling  premissovy  notes  and  biOs  9f-e3EehaBge». can- 
not be  performed  by  his  eleik  or  a  third  person. 

Accordingly,  a  notarial  certificate  of  protest,  stating  that  the  officer  cau$ed  the 
note  to  be  presented,  &c.  was  held  insufficient. 

A  copy  ftf  a  note,  payaUe  at  the  CommereM  B<mk,  Albtmy,  was  annexed  to  the 
Mrti6eate of Afootary  wfaioli^UiMapfeiBQliiiint  ilbc^^  tbaaote, ''a oopy V 
which  is  on  the  other  side  written,**  at  the  Camm^reial  Bank,  withont  adding, 
Aibmy  ;  yet  held^  snffieient 
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Debt,  tried  at  the  Onondaga  circuit,  in  April,  1841,  before 
MosELEY,  C.  Judge.  The  action  was  by  the  plaintiffs  as  the 
last  endorsees,  against  the  defendant  as  first  endorser  of  a  prom- 
issory note  made  by  T.  C.  Bates,  and  payable  to  the  order  of 
the  defendant,  W.  A.  Bates,  at  the  Commercial  Bank,  Alba- 
ny. The  note  was  endorsed  by  the  defendant,  H.  Raymond, 
and  J.  G.  Forbes.  On  the  trial,  after  the  plaintiffs'  coun- 
sel had  proved  the  signatures  of  the  maker  of  the  note,  and 
of  the  defendant  as  first  endorser,  the  defendant's  counsel  ob- 
jected that  debt  could  not  be  maintained  in  this  case.  The 
judge  overruled  the  objection,  and  the  defendant's  counsel  ex- 
cepted. The  plaintiffs'  counsel  then  introduced  in  evidence  a 
notarial  certificate  of  protest  and  notice,  stating  that  the  fiotary 
"  caused  the  original  note,  a  copy  of  which  is  on  the  other  side 
written,  to  be  presented  at  the  Commercial  Bank,  and  payment 
demanded,"  &c.  The  defendant's  counsel  insisted  that  the 
ceitificate  was  defective,  in  stating  that  the  officer  caused  pre- 
sentment to  be  made,  instead  of  certifying  that  he  presented 
the  note  himself;  and  in  stating  the  presentment  to  have  been 
made  at  the  Commercial  Bank^  and  not  at  the  Commercial 
Bank,  Mhany.  The  judge  decided  that  the  certificate  was  de- 
fective, and  nonsuited  the  plaintiffs,  who  thereupon  excepted, 
and  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

/.  A.  Spencer^  for  the  plaintiffs. 

B,  D.  Koxon^  for  the  defendant. 

By  the  Courts  Nelson,  Ch.  J.  I  think  the  form  of  action 
adopted  was  proper,  and  may  be  maintained  upon  princi- 
ples already  settled  and  repeatedly  acted  upon  by  this  court. 
In  WUmAirth  v.  Crawford^  (10  Wend.  343,  et  seq.)  we  held, 
that  debt  would  lie  by  an  endorsee  against  the  maker  of  a 
note,  on  the  ground  that,  since  the  statute  making  promissory 
notes  negotiable,  the  money  payable  thereby  became,  by  virtue 
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of  the  transfer,  due  and  payable  to  the  endorsee  or  holder ; 
and  that,  in  judgment  of  law,  privity  of  contract — the  absence 
of  which  has  always  constituted  the  main  objection  to  this  form 
of  action — existed  between  the  parties.  The  same  general 
principle  had  been  before  decided  in  Pierce  v.  Crafts ^  (12  John. 
R.  90.)  That  was  an  action  of  assumpsit  by  the  endorsee 
against  the  maker  of  a  promissory  note,  and  the  question  was, 
whether  the  note  was  admissible  evidence  under  the  money 
counts.  The  argument  against  its  admission  was,  that  inde- 
biiaius  assunvpsit  would  lie  only  in  cases  where  debt  might  be 
brought,  and  that  the  latter  could  not  be  maintained  for  want 
of  printy  of  contract.  The  court  answered,  that  since  the  stat- 
ute of  Anne  there  was  a  legal  privity  of  contract  between  the 
maker  and  endorsee  of  a  negotiable  note  3  that  it  was  a  con- 
tract on  the  part  of  the  former  to  pay  the  money  to  whoever 
might  become  entitled  to  it  by  transfer;  and  that  such  privity 
commenced,  by  operation  of  the  act,  as  soon  as  the  bearer  be- 
came so  entitled.  This  view  is  equally  applicable  to  the  parties 
before  us ;  for,  by  the  endorsement,  the  defendant  undertakes  to 
pay  the  note  to  the  immediate  endorsee,  or  to  any  other  party 
to  whom  it  may  be  transferred.  On  this  ground,  a  blank  en- 
dorsement may  be  filled  up  with  the  name  of  the  holder,  the 
same  as  if  the  contract  had  been  made  directly  between  him 
and  the  endorser ;  and  this,  though  the  latter  be  ever  so  re- 
mote a  party.  The  case  of  Stratton  v.  Hilly  (3  Price^  263,) 
was  an  action  of  debt  by  the  first  endorsee  against  the  endor- 
ser. There,  it  is  true,  there  was  privity  of  contract  in  fact  be- 
tween the  parties ;  but  upon  the  principle  of  Pierce  v.  Crafts^ 
this  privity  is  carried  forward  to  any  other  assignee  or  holder. 
(See  also  Hodges  v.  Steward^  1  Salk.  126  ;  Priddy  v.  Henbrey, 
1  Bam.  4*  C^^«^«  674,  per  Bayley^  J.) 

The  next  question  is,  as  to  the  sufficiency  of  the  notarial  cer- 
tificate. It  is  objected,  the  certificate  does  not  show  that  the 
notary  himself  made  the  demand,  as  it  merely  states  that  he 
caused  the  note  to  be  presented  for  payment ;  and  that  it 
does  not  state  the  note  to  have  been  presented  at  the  Com- 
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mercial  Bank,  Albany^  where  it  was  payable,  but  only  at  tlie 
Commercial  Bank, 

The  fair  inference  to  be  drawn  from  the  language  of  the  cer- 
tificate is,  that  the  note  was  presented  by  the  clerk  of  the  no- 
tary, or  some  third  person ;  as  otherwise  the  phraseology  would 
have  been  direct,  that  he  (the  officer)  made  presentment,  &c. ; 
and  the  material  question  is,  whether  the  duties  of  the  office  can 
be  thus  performed  by  a  clerk  or  deputy.  Mr.  Chitty,  in  the  7th 
edition  of  his  work  on  bills,  &c.  {Chit,  on  Bills j  217,)  intimated 
an  opinion  that  presentment  of  foreign  bills  should  be  made  by 
the  notary  himself,  because  he  was  a  public  officer ;  and  that  the 
power  could  not  be  delegated.  He  cited  a  dictum  of  Buller,  J. 
to  that  effect  in  Leftley  v.  MUlsy  (4  T.  R.  175.)  This  drew  out 
a  correspondence  on  the  subject  between  Mr.  Chitty  and  an 
association  of  notaries  in  Liverpool,  which  is  given  at  large  in 
a  note  to  the  eighth  edition,  at  page  493.  He  there  adheres  to 
his  former  opinion,  notwithstanding  the  strong  remonstrance  of 
the  notaries  ;  and  I  think  sustains  it,  if  not  upon  authority,  at 
least  with  reasons  that  are  cogent  and  conclusive.  He  ob- 
serves :  ^^  if  this  formal  act  can  be  delegated  to  a  clerk,  (who, 
perhaps,  has  not  been  a  month  in  the  office  of  the  notary,)  all 
the  regularity  and  security  incident  to  the  office  of  a  notary 
would  be  defeated."  "  It  may  be  very  material,  especially  in 
the  case  of  foreign  bills,  that  the  demand,  and  account  of  the 
particulars  of  the  refusal,  and  reasons  assigned  for  non-pay- 
ment, should  be  made  by  a  person  of  known  experience  :  a 
proper  demand  may  be  essential  to  obtain  payment,  and  a  prop- 
er account  of  the  reasons  for  refusal  to  accept  or  pay,  may  be 
very  material  to  forward  to  the  foreign  country,  in  order  that 
the  proper  steps  nay  be  taken."  He  states  the  fact  also,  that 
in  all  foreign  countries,  the  demand  and  protest  must  be  made 
by  the  notary  himself,  or  some  public  officer,  or  by  two  repu- 
table inhabitants.  In  respect  to  inland  bills,  Mr.  Chitty  refers 
to  the  act  of  9  and  10  Wm.  8,  ch.  17,  which  first  provided  for 
the  protest  of  this  description  of  paper,  and  which  directs  that 
the  holder  or  Ua  agent  may  cause  the  bill  to  be  protested  by  a 
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notary,  and  in  default  of  such  notary  by  any  other  substantial 
person  in  the  place,  in  the  presence  of  two  witnesses.  The  act 
also  prescribed  the  form  of  the  protest,  which,  as  will  be  seen 
on  a  reference  to  it,  contemplates  a  demand  by  the  officer  him* 
self.     {Chitty  on  BUlsy  8th  Lmd.  ed.  p.  495,  600.(a)) 

It  will  also  be  seen  that  our  act  of  1833,  {Sess.  L.  p.  395,  § 
8,  2  R,  S.  212,  §  46,  2d  ed.,)  which  enlarged  the  powers  of 
the  notary,  is  very  explicit  in  this  respect.  The  language  of 
that  statute  is,  ^^  the  certificate  of  a  notary  under  his  hand  and 
seal  of  office,  of  the  presentment  by  him  of  any  promissory  note 
or  bill  of  exchange  for  acceptance,"  &c. — obviously  contem- 
plating and  requiring  the  act  to  be  done  by  the  officer  himself^ 
and  not  by  a  clerk  or  third  person.  In  the  case  of  Vandewall 
V.  Tyrrelly  {Mood.  ^  Malk.  87,  more  fully  reported  in  Chitty 
on  Billsj  8th  Lond.  ed.  p.  495,  note^)  before  Lord  Tenterden, 
it  appeared  that  a  clerk  presented  the  bill,  and  afterwards  drew 
up  the  certificate  of  protest,  which  was  signed  and  sealed  by 
his  principal  in  the  usual  form.  The  chief  justice,  in  strong 
terms,  said  it  was  a  void  protest — ^that  it  was  a  false  certifi- 
cate— ^that  the  notary  had  signed  a  paper  stating,  "  I  presented 
and  demanded,"  &c.,  when  it  appeared  in  evidence  that  only 
his  clerk  had  presented  the  bill,  and  he  himself  knew  nothing 
of  the  presentment — ^that  he  had  certified  a  falsity.  Accord- 
ingly, the  plaintiff  was  nonsuited. (5)     Now,  although  this  cen- 


(a)  See  also  10  Pick.  Statutes  at  Large,  p,  141. 

{b)  The  same  question  arose  in  Stewart  v.  Allison,  (6  Serg,  ^  Ravole,  334.) 
On  the  trad  of  that  case  m  the  district  cooit  of  the  city  and  county  of  Philadel- 
phia, it  appeared  that  the  protest  was  made  by  the  notary  under  his  official 
seal,  in  which  it  was  stated  that  he  had  given  notice  of  non-payment  to  the  endor- 
aer,  (the  defendant.)  The  notary,  however,  testified  that  the  protest  was  in  his  son's 
handwriting — that  he  did  not  give  the  notice  himself— that  his  son  attended  to 
this  bosineas  for  him — ^tbat  he  bad  no  knowledge  of  the  notice  having  been  given 
except  from  what  his  son  had  to]d  bim  ;  and  that  this  had  been  the  practice  of 
doing  business  among  the  notaries.  The  statute  of  Pennsylvania  declared  that 
the  official  acts,  protests,  Si^,  of  notaries,  certified  under  their  seals  of  office, 
might  be  read  in  evidence ;  but  provided  that  any  party  might  contradict  tha 
certificate,  by  other  evidence.    The  court  charged  the  jury,  **  that  thers  was 

Vol.  III.  8 
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sare  may  not  be  applicable  to  the  conduct  of  a  notary  ^vho 
certifies  that  he  caused  the  bill  or  note  to  be  presented,  as  it 
cannot  he  said  that  he  certifies  to  a  falsehood,  yet  all  the  rea- 
sons given  by  his  lordship  for  so  strongly  reprobating  the 
practice,  apply  with  equal  force  and  cogency  against  admitting 
in  evidence  the  certificate  in  this  case.  Here  the  notary  certi- 
fies to  facts  of  which  he,  impliedly  at  least,  concedes  upon  the 
face  of  the  instrument  he  has  no  personal  or  ofiicial  know- 
ledge I   facts  to  which,  according  to  his  own  statement,  he 


evidence  of  notice,  namely,  the  said  proteat,  notwithitanding  the  explanation,  of 
which  the  jury  were  to  judge."  The  verdict  was  for  the  plaintifT,  and  the 
judgment  thereon  was  affirmed  by  the  supreme  court  on  error,  Gibson,  J. 
dissenting.  The  ground  upon  which  the  affirmance  was  placed  by  a  majority  of 
the  court  was,  that  evidence  upon  the  question  of  notice  had  been  given  on  both 
sides,  and  that  the  finding  of  the  jury  should  not,  for  that  reason,  be  disturbed. 
TiLGHMAN,  Ch.  J.  observed  that,  **  in  this  case  the  official  protest  of  the  notary 
had  been  given  in  evidence  by  the  plaintiff,  and  parol  evidence  had  been  given  by 
the  defendant  of  certain  things,  tending,  in  his  opinion,  to  take  off  the  effect  of 
that  certificate.  Who  then  was  to  judge  between  these  two  pieces  of  evidence  ? 
Certainly  not  the  court,  but  the  jury.  It  was  very  possible  that  the  jury  might 
give  more  credit  to  the  official  certificate  than  to  the  oath  of  the  notary.  A  no- 
tary may  be  tampered  with  after  giving  his  certificate ;  or  the  jury  might  think 
that  the  certificate  and  the  parol  evidence  were  not  inconsistent**  Ddhcan,  J. 
said :  **  The  notarial  certificate  is  made  evidence — it  may  be  disproved ;  but  the 
jury  were  the  proper  judges  whether  it  was  so,  or  not.  An  officer  impeaching  his 
own  official  act,  the  jury  might  not  fully  believe ;  they  might  weigh  his  particular 
account  on  oath,  against  the  official  document  uxMJer  his  seal ;  he  might  be  mis- 
taken  after  the  lapse  of  many  years ;  he  might  confound  one  transaction  with 
another.** 

'nius  it  will  be  seen,  the  court  did  not  affirm  that  a  notary  may  depute  an 
agent  or  third  person  to  discharge  his  official  duty ;  but  the  case  turned  upon  an- 
other  point — a  question  of  fact,  viz :  the  credit  due  to  the  explanatory  testimony 
of  the  notary — and  the  decision  is  not  at  all  at  variance  with  the  doctrine 
of  the  principal  ease.  That  this  is  so  may  be  further  seen  by  the  dissenting  opin^ 
ion  of  Gibson,  J.  who  difierod  from  the  other  members  of  the  court  mainly  on  the 
construction  to  be  given  to  the  judge's  charge,  which,  he  contended,  went  the 
length  of  directing  the  jury  that,  even  should  they  believe  the  notary's  testimo- 
ny, still  the  assertion  of  notice  in  the  protest  **  was  competent  evidence  of  the 
&ct  astwrted,  by  force  of  the  tet  of  UMmUy  ^  md  this,  he  held,  wis  elsti^ 
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would  be  an  incompetent  -witness  to  testify  if  called  upon 
the  stand  in  the  trial  of  the  cause,  as  it  is  but  hearsay  evidence  at 
most.  For  these  reasons  I  am  satisfied  the  certificate  in  ques- 
tion was  properly  rejected. 

I  think  the  second  objection  taken  to  the  certificate  is  unten- 
able. The  officer  certified  that  he  caused  the  original  note, 
"  a  copy  of  which  is  on  the  other  side  written,"  to  be  pre- 
sented at  the  Commercial  Bank — referring  undoubtedly  to  the 
bank  designated  in  the  note  ;  as  distinctly  so,  as  if  the  body 
of  the  note  had  been  incorporated  into  the  certificate. 

New  trial  denied. 


McMuRRAY  r^ .  Rawson,  administratrix  of  Edward  B.  Rawson, 

deceased. 

The  action  of  account  is  one  of  the  most  difficult,  dilatory  and  expenfive  onee 
known  to  the  law  ;  and  parties  resorting  to  it  most  be  held  to  the  ancient  rules 
of  pleading,  subject  only  to  suck  alterations  as  may  have  been  made  by  the 
legislature.    Per  Bronbon,  J. 

Our  statute  (2  R,  S,  306,  2d  ed.)  does  not  call  for  greater  countenance  to  the 
action  of  account  than  was  formerly  gi?en  to  it,  nor  dispense  with  any  of  the 
old  forms  of  proceeding  previous  to  the  judgment  of  quod  computet.     Per 

COWBN,  J. 

A  declaration  in  an  action  of  account,  charging  the  defendant  as  receiTcr  of  mo- 
neys of  the  plaintifi^  either  generally,  or  specially  as  partner,  is  bad,  unless  it 
show  6y  tohoee  hand*  they  were  received. 

In  general,  an  action  of  account  will  not  lie  between  partners,  unless  the  partner- 
ship be  mercantile  ;  and  hence,  the  declaration  must  show  such  to  have  been 
its  character,  or  it  will  be  bad. 

QiMre,  whether  the  action  will  lie  even  in  the  case  of  a  mercantile  partnership, 
where  there  are  more  than  two  partners  7    Per  Cowiw,  J. 

No  action  of  account  lies  between  joint  tenants  and  tenants  in  common  of  goods, 
where  they  occupy  the  goods  in  common  ;■  nor  in  a  case  of  separate  occupation 
by  the  defendant,  unless  he  has  been  appointed  bailiff  of  the  plaintiff's  share. 
Per  CowKN,  J. 

The  same  rule  prevaik,  it  sssmt ,  aa  between  partnen  who  are  not  merehanta. 
Per  CowBH ,  J. 
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A  declaration  in  an  action  of  account,  charging  the  defendant  as  bailiff,  must  de* 
scribe  the  goods  of  which  he  had  the  care  and  management. 

Even  if  one  partner,  as  such,  could  maintain  account  against  his  copartner,  charg- 
ing him  as  bailiff  o{  their  joint  effects,  the  declaration  would  be  bad,  unless  it 
expressly  showed  that  the  defendant  had  received  more  than  his  just  share  or 
proportion. 

Account.  The  declaration  demands  an  account,  for  that  the 
said  Edward  B.  Rawson,  at,  &c.  was  the  receiver  of  the  mo- 
neys of  the  plaintiff  from  the  23d  July,.  1834,  to  the  23d  July, 
1839,  and  during  that  time  received  of  the  plaintiff's  moneys 
at  the  place  aforesaid  the  sum  of  $7000,  and  thereof  to  render 
the  plaintiff  a  reasonable  account  on  demand.  Yet  he  has  not 
rendered  an  account,  &c.  Second  count :  For  that  Rawson, 
at,  &c.  was  the  receiver  of  the  moneys  of  the  plaintiff  as  a 
partner  in  merchandise  and  trade  with  Rawson,  from,  &c.  to, 
&c.,  and  during  that  time  received  of  the  plaintiff's  moneys,  as 
such  partner,  at  the  place  aforesaid,  the  sum  of  $7000,  and 
thereof  to  render  the  plaintiff  a  reasonable  account  on  demand.. 
Yet  he  rendered  no  account*  Third  count :  For  that  be- 
fore, to  wit,  on,  &c.  at,  &c.  the  plaintiff  and  Rawson  were  mer^ 
chants  and  copartners  in  trade  and  business,  under  the  firm  of 
Rawson  &  McMurray  ;  and  Rawson  from,  &c.  to  &c.  had,  as  the 
bailiff  to  the  plaintiff,  for  and  in  respect  of  the  said  copartnership, 
for  the  common  use  and  benefit  of  Rawson  and  the  plaintiff, 
the  goods,  merchandizes  and  moneys  of  the  said  partnership, 
during  the  time  aforesaid,  entrusted  to  the  hands  of  Rawson,  by 
the  assent  of  the  plaintiff,  to  merchandize  for  their  common 
profit,  and  Rawson  thereof  to  render  his  reasonable  account  to 
the  plaintiff  when  requested ;  yet,  &c.  Special  demurrer  and 
joinder. 

S.  Stevensy  for  the  defendant. 

/.  If.  Wendell^  for  the  plaintiff. 

Bbonson,  J.    At  the  common  law,  the  action  of  account 
lies  against  guardians  in  socage,  bailiffs  and  receivers ;  and.  in 
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faTor  of  trade,  by  one  merchant  against  another.  Sy  statute, 
it  lies  against  a  joint  tenant  or  tenant  in  common  of  i^al  estate 
for  receiving  more  than  his  just  share  or  proportion.  {1  R,  S^ 
750,  §  9.)  This  statute  also  gives  an  action  of  assumpsit  for 
money  had  and  received.  The  older  statutes  from  which  this 
revision  was  taken,  required  that  the  defendant  should  be 
charged  as  bailiff.     (1  R.  L.  of  1813,  p.  90.) 

When  the  defendant  is  charged  as  bailiff,  the  declaration 
specifies  the  particular  goods  of  which  he  had  the  care  and 
management  5  and  when  the  action  is  brought  by  one  joint  ten- 
ant or  tenant  in  common  against  another,  the  declaration  states 
the  relationship  between  the  parties,  and  alleges  that  the  de- 
fendant received  more  than  his  just  share  and  proportion. 
{Hackwell  v.  Eustman^  Cro,  Jac.  410;  Baxter  v.  Hozievy  6 
Ring.  JV.  C.  288 ;  Jordan  v.  Wilkins^  2  Wash,  C.  C.  R.  482 ; 
Godfrey  v.  Saunders^  3  Wils.  73  ;  Tawdin  y.  Lavie^  1  Lil,  Mod» 
fkt.  13 ;  1  Went.  PL  81—9 ;  3  Chit,  PL  1297 ;  and  see 
Wheeler  v.  Home^  1  Willes'  R.  208.)  When  the  defendant 
is  charged  as  receptor  denariorum^  although  the  writ  is  gene- 
ral, the  count  must  be  special,  stating  by  whose  hands  the  mo- 
ney was  received.  (Co.  Litt,  126,  (a);  F.  JV.  B.  118,  R; 
Burdet  v.  Thruley  2  Lev.  126;  Heme^s  Pleader ^  11,  13;  1 
Mod.  Ent.  48,  49 ;  1  UL  Ah.  20,  22 ;  Viner's  Ah.^  '^Ac- 
count,^'  (TT.)  and  {K.);  Com.  Dig.y'^Accomptj^^  {A.  4,)  and 
(JB.  2)  I  James  v.  Br<wmey  1  DalL  339  ;  Jordan  v.  WiJkinSy  2 
Wash,  a  C.  R.  482  ;  Butler's  JV.  P.  217  ;  Walker  v.  Holyday, 
Com.  R.  272  ;  Andrews  v.  Thornton^  1  UL  Mod.  Ent.  12.) 
But  there  is  said  to  be  an  exception  to  this  rule,  when  the  ac- 
tion is  between  partners.  {See  per  Powell^  J.  in  Bishop  v. 
Eagle,  11  Mod.  186.) 

The  first  count  in  this  declaration  charges  the  defendant  as 
receiver  generally,  and  it  is  bad  for  not_stating  by  whose  hands 
the  money  was  received.  The  second  count  is  bad  for  the 
same  cause. .  Although  it  alleges  that  the  defendant  received 
the  money  as  partner,  it  is  not  framed  in  accordance  with  any 
l>s6Gedent  I  have  met  with  in  the  action  of  account  between 
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partners.  The  third  count  charges  the  defendant  as  hailiffy 
without  either  specifying  the  kind  or  quantity  of  goods,  or  al- 
leging that  the  defendant  received  more  than  his  share  or  pro- 
portion. If  the  plaintiff  intended  to  proceed  as  at  the  com- 
mon law,  it  seems  that  the  defendant  should  have  been  charged 
as  receiver.  Lord  Coke  says  :  "  If  two  joint  merchants  occu- 
py their  stock,  goods  and  merchandizes  in  common,  to  their 
common  profit,  one  of  them,  naming  himself  a  merchant,  shall 
have  an  account  against  the  other,  naming  him  a  merchant, 
and  shall  charge  him  as  receptor  denari&rum^^^  &c.  {Co.  Litt. 
172,  (a).)  And  to  the  same  effect  is  F.  JV.  B.  117,  D,  where 
the  form  of  the  writ  is  given.  But  if  the  defendant  may  be 
charged  as  bailiff,  the  count  is  defective  for  not  giving  a  more 
particular  description  of  the  goods. 

The  counts  are  in  other  respects  informal,  but  I  do  not  think 
it  necessary  to  pursue  the  subject  further.  All  the  books  agree, 
that  this  is  one  of  the  most  difficult,  dilatory  and  expensive  ac- 
tions that  ever  existed,  and  it  has  long  since  given  place  to 
other  remedies.  In  this  state,  it  does  not  appear  that  more 
than  one  action  of  account  was  ever  brought  before — {Jacobs  v. 
Fountain^  19  Wend,  121) — and  the  present  experiment  will 
probably  be  the  last.  In  England,  the  action  seems  not  to 
have  been  brought  more  than  a  dozen  times  within  the  last  two 
centuries,  and  in  most  of  the  cases  the  difficulty  has  been 
about  the  form  of  the  remedy,  rather  than  the  rights  of  the 
parties.  One  of  the  last  cases  which  I  have  noticed  in  the 
English  books  was  brought  in  1768,  and  ended  in  1770. 
{Godfrey  v.  Saunders^  3  Wils.  73.)  But  it  is  worthy  of  re- 
mark, that  the  account  was  never  taken.  The  case  was  de- 
cided on  demurrer  to  a  plea  before  the  auditors.  Ch.  J.  Wilmot 
said  he  was  glad  to  see  the  action  of  account  revived ;  but  at  the 
same  time  told  the  counsel,  the  court  was  in  ^'  some  doubt  how 
the  judgment  must  be  entered,  and  about  the  damages  ;"  and 
he  recommended  expedition,  as  the  plaintiff  was  very  old,  and 
the  cause  had  been  depending  (in  chancery  and  at  law)  fourteen 
years,  and  it  was  high  time  it  should  be  ended.     The  coun^l 
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took  until  the  next  term  to  find  out  what  judgment  should  be 
entered,  and  whether  they  were  right  at  the  last  does  not  ap- 
pear. There  have  been  three  cases  since  that  time.  In  Smith 
V.  Smithy  (2  Chit.  R.  10,)  and  Jlrcher  v.  Prichardy  (3  Dowl.  fy 
Ryl,  596,)  the  question  was  upon  the  selection  of  auditors. 
Whether  the  suits  ever  came  to  an  end,  does  not  appear.  In 
Baxter  v.  Hozierj  (5  Bing.  Jf.  C.  288,)  the  parties  got  through 
with  the  action,  but  it  was  by  the  aid  of  compromise  and  ar- 
bitration. The  elementary  books  upon  partnership  agree,  that 
the  action  of  account  has  fallen  into  disuse.  (1  Mont.  55 ; 
Gary,  70  ;  Gow,  69.)  Colly er  and  Story  do  not,  I  belieye,  so 
much  as  mention  the  action.-  In  some  of  the  states,  the  action 
is  in  use  in  a  modified  form,  to  supply  the  defect  in  their  system 
from  the  want  of  a  court  of  equity.  In  this  state  there  is  no 
such  reason  for  attempting  to  revive  and  remould  a  remedy 
which  was  always  difficult,  and  has  now  become  obsolete ;  and 
if  parties  choose  to  bring  account,  they  must  take  the  action 
as  it  was  left  by  the  ancients,  subject  only  to  such  alterations 
as  have  been  made  by  the  legislature.  In  1830,  the  prevailing 
passion  for  change  transformed  the  auditors  into  referees,  and 
made  some  other  alterations  in  the  old  law  on  this  subject ; 
but  whether  for  the  better  or  the  worse,  yet  remains  to  be  seen. 
(2  R.  S.  385,  §  49—53.)  Since  that  time  an  effort  has  been 
made  to  revive  the  action  of  account — {Yates^  Plead.  119) — 
but  it  seems  not  to  have  been  attended  with  much  success. 
The  defendant  is  entitled  to  judgment. 

CowEN,  J.  The  first  count  is  correct  in  principle.  But 
there  is  some  difficulty  at  this  day  in  saying  so  much  as  to 
the  second  and  third  ;  and  all  will,  I  apprehend,  be  found  de- 
ficient in  point  of  form. 

In  the  second  and  third  counts,  the  intestate's  estate  is  sought 
to  be  charged  on  the  ground  that  he  was  the  partner  of  the 
plaintiff.  In  the  second  count,  the  intestate  is  treated  there- 
fore as  receiver — in  the  third,  as  bailiff. 

It  was  denied  in  the  Year-Book,  {11  H.  ^^fol.  79,)  that 
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where  two  merchants  have  goods  in  common,  the  one  can  bring 
account  against  the  other ;  and  Rolle  adopts  the  repiark  as 
law.  (1  Rollers  Ahr.  118,  ^^  Account ^^^  E.)  He  was  prob- 
ably right  as  to  the  strict  common  law  rule ;  for  it  will  be 
seen  both  by  Co,  Litt.  172,  a,  and  JP,  Jf.  B.  267,  D,  that  the 
action  is  expressly  referred,  both  in  principle  and  the  form  of 
the  writ,  to  the  law  merchant.  This  is  indeed  a  part  of  the 
common  law ;  and  it  may  in  that  sense  be  said  that  account 
lies  between  partners  at  the  common  law.  ( Vid,  TUghman^ 
C.  J.  in  Griffith  v.  Willing^  3  Binn.  319 ;  Com.  Dig.  ^'Ac- 
Cfmftp  (J5).) 

The  action  as  between  partners,  I  apprehend,  stands,  in  this 
state,  within  the  limits  prescribed  by  the  common  law.  It  may 
be  conceded  that  it  is  sustainable  to  the  extent  of  those  limits 
in  their  enlarged  commercial  sense  ;  though  even  to  that  ex- 
tent it  is  obsolete  in  practice.  Professor  Wooddeson  says,  that 
the  action  of  account  for  any  cause  is  now  (A.  D.  1780)  very 
rare.  He  mentions  the  more  usual  cases  in  which  it  will  lie ;  but 
omits  it  entirely  as  between  partners.  (3  Wooiits,  Led.  83.) 
Gary  says,  the  action  between  partners  has  fallen  into  total  dis- 
use, (Gary  on  Partn.  70  ;)  and  Abbott,  C.  J.  said,  in  Bovill  v. 
Hammondy  (6  Bam.  Sf  Cress.  149,)  that  in  general  the  action 
would  not  lie.  Watson  remarks,  that  it  will  lie  in  some  ca- 
ses.  {Watson  on  Partn.  228,  Am.  ed.  0/1195  ;  see. Smith  on 
Mercantile  Law^  17.)  In  JVea/  v.  KeePs  eaPrs^  (4  Monroe,  162, 
163,)  Bibb,  C.  J.  said,  ^^  this  antiquated  action  at  common  law 
has  been  supplanted  by  the  more  beneficial  powers  of  a  court  of 
equity." 

It  has  been  thought  that  the  stat.,  4  Anne,  ch.  16,  §  27,  giv- 
ing the  action  of  account  between  joint  tenants  and  tenants  in 
common,  extends  to  joint  and  common  owners  of  personal 
property.  (TUghman^  C.  J.  in  Griffith  v.  Willing,  3  Binn. 
319,  320;  1  Wentw.  PI.  89.)  If  that  were  so,  and  our  ovra 
statute,  (1  jR.  8.  741,  2d  ed.  ^  9,)  should  be  taken  in  the  same 
sense,  and  the  second  and  third  counts  of  the  declaration  in 
question  be  referred  to  the  statute,  they  would  be  deficient  in 
not  alleging,  conformably  to  the  words  both  of  the  4  Anne  and 
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oar  own  statate,  that  the  defendant  had  received  more  than  his 
just  proportion.  (  Wheeler  v.  Horney  WilleSj  209 ;  Duncan^  J. 
in  Irvine  v.  Hanlin^  10  Serg,  ^  Rawhj  220,  1.)  Whatever 
may  be  said,  however,  of  our  former  revisions  of  the  statute 
of  Anne^  it  is  quite  doubtful  whether  the  present  statute,  which 
is  placed  by  the  revising  legislature  in  connection  with  enact- 
ments pertaining  to  real  estate,  can  be  understood  to  compre- 
hend personal  property.  But  for  want  of  averring  an  excess 
of  proportion,  the  second  and  third  counts,  if  sustainable  at 
all,  must  be  referred  to  the  common  law.  The  only  statute 
having  with  us  any  application  to  either  count  of  the  declara- 
tion, is  that  which  gives  a  right  to  the  action  of  account  by  or 
against  executors  or  administrators  in  those  cases  where  it  would 
lie  by  or  against  their  respective  testators  or  intestates.  (2  R. 
S.  50, 51, 2d  ed.  §  2, 3.)  This  statute  does  no  more  than  to  clear 
the  way  against  the  defendant  as  a  party,  provided  her  intes- 
tate might  have  been  charged  in  the  form  of  declaring  now 
adopted. 

Admittbg  that  the  action  will  lie  between  partners  at  this 
day  in  some  special  cases,  they  seem  to  be  very  few,  and  still 
more  few  in  which  the  action  can  be  made  practically  useful. 
Co.  Idtt.  172,  a,  confines  it  to  the  case  of  two  joint  mercan- 
tile partners.  In  which  case,  he  says,  one  may  charge  the  oth- 
er in  this  action,  the  plaintiff  naming  himself  merchant,  and 
also  naming  the  defendant  merchant;  and  charging  him  as 
receiver  of  the  moneys  of  the  plaintiff,  from  whatever  cause  or 
contract  coming  to  the  common  profit  of  the  parties  as  by  the 
law  of  merchants  the  plaintiff  may  show  the  defendant  ought 
to  render,  &c.  So,  per  legem  mercatortam^  an  action  of  ac- 
count lay  at  common  law  for  executors.  (2  Inst.  404.)  The 
restrictions  by  which  the  action  is  thus  confined  have  sometimes 
been  followed  quite  literally.  In  Beach  v.  Hotc/ikisSy  (2  Conn. 
Rep.  423, 429,  430,)  it  was  holden  not  to  lie  where  there  are 
more  than  two  partners.  This,  however,  was  denied  by  Dun- 
can, J.  in  Whelen  v.  Watmoughj  (15  Serg.  If  Rawle,  153, 156.) 
Pennsylvania  having  no  court  pf  chancery,  the  courts  there 
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give  every  possible  countenance  to  this  remedy.  {James  v. 
Browne^  1  Ddl.  339.)  But,  with  us,  where  the  court  of  chan- 
cery is  open  to  a  much  better  remedy,  there  is  no  reason  for 
giving  Coke's  words  a  liberal  construction.  (  Vid.  per  Wash*- 
ingtoTij  J.  in  2  Wash.  C.  C.  JR.  482, 4.)  Another  restriction  is, 
that  the  defendant  must  be  charged  as  receiver;  and  the  pre- 
cedents for  charging  a  receiver  must  be  followed.  In  Thouron 
V.  Paulj  (6  Whart,  Rep.  616,  621,)  Kennedy,  J.  in  a  very 
learned  opinion,  says,  "  the  receipt  of  money  on  joint  account 
appears  to  be  the  very  gist  of  the  action  between  merchant 
and  merchant,  or  copartners  in  trade."  And  according  to  both 
Coke  and  Fitzherbert,  the  defendant  should,  in  account  between 
mercantile  partners,  be  charged  as  receiver.  Now^,  nothing  is 
better  settled  as  a  general  rule  than  that,  in  account  against  a 
receiver,  the  declaration  must  show  from  whom  the  money  was 
received.  {See  Co.  Entr.  47,  a.  and  b.;  1  Brovml.  Entr.  51.) 
Here,  neither  the  first  count,  which  is  against  the  defendant's 
intestate  as  receiver  generally,  nor  the  second  count,  charging 
him  as  a  special  receiver,  follows  the  established  form  in  this 
respect.  The  precedents,  as  will  be  seen  by  Coke's  and  Brown- 
low's  Entries  and  other  books,  are  very  specific  in  showing  the 
hands  of  the  person  by  or  through  which  the  moneys  were  re- 
ceived. Bull.  Jf.  P.  127,  renders  as  the  reason,  that  if  it 
were  by  the  hands  of  the  plaintiff,  the  defendant  may  wage  his 
law ;  aliter  if  it  were  by  another's  hands.  But  this  does  not 
appear  to  be  the  only  reason.  Wholly  to  omit  the  person  from 
whom  the  money  was  received  would,  I  apprehend,  independ- 
ently of  that  reason,  have  been  holden  too  uncertain.  The 
case  cited  by  BuU^  is  reported  in  3  Keh.  425,  {Jaggard  v. 
Trip.)  The  reason  given  by  him  is  not  mentioned  there.  That 
case  is  doubtless  founded  on  the  Y.  B.  43,  E.  3,  case  11,  [Br. 
Ace.  pi.  14,  8.  C;  Viner,  '^  Account, ^^  {W)  ^y  S.  C.;)  and 
no  such  reason  is  there  given  The  case  is  wrongly  cited 
in  Keh.  as  45  E.  3.  In  46  E.  S^fol.  3,  case  6,  the  reason  giv- 
en by  Bullet  h  thrown  out  argumdiOy  but  the  decision  seems  to 
hwt  turned  on  the  ground  of  general  uncertainty  ;  and  is  sta- 
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ted  as  SO  turning  by  Brockets  Ahr.  pL  472,  (pL  469  in  ed.  of 
1576.)  {See  Vinerj  "  Account j^^  (  W.)  S.  C.  in  margin^  which 
is  a  translation  of  Brooke,)  In  Bishop  v.  Eagle^  (11  Mod,  186,) 
the  allegation  was,  of  receipts  by  the  hands  of  the  parishioners, 
so  that  no  difficulty  could  be  made  on  the  form  of  the  issue,  as 
whether  to  the  country  or  by  wager  of  law.  Powell,  J.  ad- 
verted to  this  distinction  as  important,  but  thought  the  allega- 
tion not  sufficiently  certain.  T  collect  from  several  of  the  cases 
cited,  that  something  was  required  over  and  above  what  would 
satisfy  the  reason  given  by  Buller.  Although  wager  of  law, 
therefore,  be  abolished  in  this  state,  the  entire  reason  for  ad- 
hering to  the  ancient  form  does  not  appear  to  be  gone.  Dane, 
in  his^frr.,  tit.  ^^ Account ^^  {vol.  1,  p.  164,  pi.  4,)  says,  the 
hands  must  be  stated,  so  that  the  defendant  may  know  in  sea- 
son the  nature  of  the  charge,  and  how  to  defend  against  it.  In 
Jordan  v.  WilkinSy  (2  Wash.  C.  C  Rep.  482,)  Washington,  J. 
thought  the  person  from  whom  received  so  material,  that  he 
must  be  named  in  the  declaration  and  shown  in  the  proof;  and 
this  too  in  account  between  mercantile  partners.  But  if  the 
principle  were  doubtful,  it  by  no  means  follows  that  because 
the  reason  for  a  rule  in  pleading  may  be  obscure,  it  should  be 
abandoned,  any  more  than  other  legal  rules,  many  of  which  are 
open  to  the  same  objection.  It  is  impossible  to  say  that  any 
of  the  old  forms  of  pleading  peculiar  to  the  declaration  in  ac- 
count can  be  safely  dispensed  with.  No  one  will  deny  that 
the  distinctive  features  of  the  action  should  be  preserved  in  de- 
claring, at  least  so  far  as  to  distinguish  it  from  assumpsit  for 
money  had  and  received  where  the  defendant  is  charged  as  a 
receiver,  or  special  assumpsit  agdnst  a  bslilee  where  it  is  in- 
tended to  fix  him  with  the  character  of  bailiff.  The  plead- 
ings on  the  part  of  the  defendant  are  entirely  different  in  the 
one  action  from  the  other.  In  account  he  may  take  issue  on 
the  character  in  which  he  is  sought  to  be  charged.  Never  re- 
ceiver, or  never  bailiff,  is  a  good  plea  in  bar ;  a  denial  of  the 
partieular  hsinds  stated  is  said  to  be  so ;  ( Vinery  '^  Accotmt^^ 
(F)  3;)  and  either  shall  be  tried  by  a  jury.     So  of*  various 


68         CASES  IN  THE  SUPREME  COURT. 

Mc  Murray  v.  Rawson. 

other  pleas  unknown  in  assumpsit.  {See  enumeration  in  1 
Mallory^s  Entr,  67.)  If  found  against  the  defendant,  or  be 
suffer  default,  the  judgment  is  quod  computet;  but  the  jury 
cannot  take  the  account.  The  judgment  is  but  interlocutory, 
and  the  cause  goes  to  auditors)  before  whom  a  new  course 
of  pleading  might  be  taken  up  at  common  law,  which,  with 
other  proceedings  before  them,  involved  much  curious  learn- 
ing. {Id.  68.)  Our  statute,  it  is  true,  has  changed  their  name 
to  referees^  and  required  them  to  proceed  in  the  same  manner 
as  referees  in  other  cases.  (2  R.  S.  306,  7,  2d  ed.)  What 
effect  thi?  may  have  upon  the  rights  of  the  parties,  is  entirely 
problematical ;  and  no  one  can  say  that  it  either  calls  for  great- 
er countenance  to  the  action  than  formerly,  or  above  all,  that  it 
should  be  received  as  working  a  dispensation  of  any  forms 
which  have  heretofore  preceded  the  judgment  quod  computet. 
In  the  third  count  of  the  declaration  in  question  the  goods 
are  not  described.  Supposing  that  one  partner  may,  under  cer- 
tain circumstances,  charge  another  as  bailiff  in  respect  to  the 
goods  and  moneys  of  the  firm,  yet  the  precedents  of  declarations 
against  bailiffs  are  precise  in  describing  the  goods ;  as  much  so 
as  in  trover  or  trespass.  There  are  two  precedents  coming 
near  the  case  aimed  at  by  this  third  count  in  1  Brouml.  Ent, 
51,  2.  The  first  is,  that  the  aforesaid  W.  on,  &c.  at,  &c.  was 
bailiff  of  him  the  said  E.  (plaintiff,)  of  16  cart  loads  of  wheat 
of  the  price  of  JB20,  to  the  common  profit,  &c.  in  the  custody 
of  him  the  said  W.,  being  out  of  the  delivery  of  the  said  E. ; 
and  having  the  care  and  administration  of  the  aforesaid  16 
cart  loads  of  wheat,  to  render  his  reasonable  account,  &c.  The 
other  is  in  the  same  form,  leaving  the  description  blank.  These 
precedents  were  followed  in  the  late  case  of  Baxter  v.  Hozier^ 
(5  Bing.  JV.  C.  288.)  In  the  case  at  bar,  the  count  is  gen- 
eral. It  does  not  describe  the  goods,  nor  give  the  amount 
of  moneys  alleged  to  have  been  held  by  the  intestate  as  bailiff. 
The  omission  to  name  the  hands  by  which  received,  in  the 
first  and  second  counts,  and  to  describe  the  goods,  &c.  in  the 
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third,  are,  I  apprehend,  at  least  defects  of  form ;  and  they  are 
pointed  out  by  the  special  demarrer. 

The  precedents  are,  I  admit,  sometimes  quite  as  indefinite 
as  this  declaration.  Some  instances  occur  where  the  action  is 
against  the  general  bailiflF  and  receiver  of  real  estate,  {Co, 
Entr.foL  47,  a,  contra^)  or  against  a  public  bailiff,  as  of  a 
hundred,  or  liberty.  (  Vid,  Lil.  Entr.  13 ;  1  BrovmL  Entr.  52.) 
But  such  cases  are  exceptions  to  the  general  course  of  the  pre- 
cedents. It  was  said  by  Powell,  J.,  in  Bishop  v.  Eaghj  that 
particulars  need  not  be  set  out  in  account  between  merchants ; 
but  he  cited  no  authority,  and  the  remark  was  obiter.  A  sim- 
ilar doctrine  was  thrown  out  at  one  stage  of  James  v.  Browne^ 
(1  Doll,  339 ;)  but  the  court  went  mainly  on  the  necessity  of 
facilitating  actions  of  account  between  merchants,  because 
there  was  a  want  of  chancery  jurisdiction  in  the  Pennsylvania 
system.  Washington,  J.  did  not,  however,  consider  that  case 
on  the  whole  as  detracting  from  the  materiality  of  showing  the 
precise  hands  from  which  received,  both  in  the  declaration  and 
proof.  {Jordan  v.  Wilkinsy  2  Wash,  C.  C.  Rep.  484.)  Both 
these  cases  were,  I  presume,  entirely  clear  of  the  argument  I 
have  noticed  as  arising  from  different  modes  of  trial ;  and  in 
both,  th«  court  had  reference  to  the  action  of  account  between 
merchants. 

In  the  action  of  debt  on  bond,  wager  of  law  never  was  allowed. 
(3  Black.  Com.  345.)  Yet  in  debt  on  a  bond  conditioned  that  a 
clerk  in  the  distillery  business  should  not  embezzle  or  misspend 
any  moneys  which  should  come  to  his  hands  in  the  course  of  his 
employment,  it  was  held  uncertain  to  allege,  as  a  breach,  that 
on,  &c.  lZL14s.9ld.  came  to  his  hands,  &c.  on  account  of  the 
plaintiff,  which  he  on  the  same  day  misspent.  Lord  Mansfield 
said,  ^^  the  breach  must  be  particularly  assigned.  If  the  mo- 
ney was  taken  out  of  the  till,  that  should  have  been  alleged." 
One  objection  was,  that  the  plaintiff  did  not  show  from  whom 
the  money  was  received,  and  the  reporter  understood  the  court 
as  holding  that  the  plaintiff  was  bound  to  show  how  or  from 
whom  the  money  was  received.     {Jones  v.  Williams^  Doug. 
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214.)  I  admit  the  strictness  here  required  has  been  relaxed  by 
more-  modem  cases  in  debt  and  covenant.  ( Vid.  Wilcox  v. 
J^icholls^  1  Price^  109,  and  the  cases  there  cited,)  But  there 
is  no  reason  for  allowing  a  like  relaxation  in  the  action  of  ac- 
count. 

I  desire  not  to  be  understood  as  conceding  that  this  action 
will  lie  at  all,  either  between  partners  who  are  not  merchants, 
or  joint  tenants  or  tenants  in  common  of  personal  property,  as 
such.  On  the  contrary,  where  it  goes  on  partnership,  I  appre 
hend  the  plaintiff  must  aver  that  both  himself  and  the  defend- 
ant were  partners  as  merchants,  in  such  terms  as  to  show  that 
the  case  is  within  the  law  of  merchants.  {Vid,  James  v. 
Broumcy  1  Doll,  339.)  I  admit  the  action  may  then  be  sus- 
tained against  the  defendant  as  receiver,  where  the  firm  consists 
of  two  persons  only  ;  and,  if  you  please,  without  referring  in 
terms  to  the  law  merchant.  I  incline  to  think  that  the  second 
count  is  defective  in  not  averring  that  the  parties  were  mer- 
chants with  regard  to  the  business  whereof  an  account  is 
sought ;  though  there  are  words  which  might  be  insisted  on  as 
equivalent  to  such  an  averment. 

As  to  joint  tenants  and  tenants  in  common  of  goods,  I  ap- 
prehend that  no  action  of  accoimt  will  lie  between  them,  mere- 
ly as  such,  where  they  occupy  the  goods  in  common,  nor  in 
case  of  separate  occupation  by  the  defendant,  unless  the  plain- 
tiff appoint  him  bailiflF  of  his  moiety  of  the  goods.  Such  was 
clearly  the  case  as  to  lands,  at  the  common  law.  {Co.  Litt. 
171,  a. ;  Wheeler  v.  Homey  Willes,  209.)  The  statute,  4  Jlnne, 
ch.  16,  §  27,  was  passed  to  remedy  this  defect.  {Vid.  Hargr.y 
note  34,  to  Co.  Litt.  171,  a.)  And  the  books  all  concur,  that 
in  cases  of  joint  tenants  and  tenants  in  common  of  personal 
property,  though  one  take  to  himself  the  exclusive  occupation, 
the  only  legal  remedy  for  the  other  is  to  watch  his  opportunity 
and  take  it  in  his  turn.  {Co.  Litt.  199,  h.;  St.  John  v.  Stand- 
ringy  2  John.  R.  468.)  In  such  case,  I  have  already  supposed 
that  there  is  not  any  remedy  by  statute  in  thb  state.  Yet  there 
can  be  no  doubt  that,  by  agreement,  one  joint  tenant  or  tenant 
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in  common  may  become  the  bailiff  of  the  other,  and  be  there- 
fore chargeable  as  such  in  the  action  of  account.  A  partner 
too  vfho  is  not  a  merchant,  may  doubtless  be  made  accountable 
in  the  same  -way,  for  he  is  a  joint  tenant  of  the  goods  which 
belong  to  the  copartners.  The  defendant  howeyer  is,  in  either 
case,  not  made  to  account  as  joint  tenant,  tenant  in  common  or 
partner,  but  in  respect  to  the  particular  agreement  by  which 
he  holds  the  moiety  of  his  companion  as  his  bailiff.  (  Vid.  F.  JVl 
B.  118,  J,  and  note  (/)•)  The  precedents  seem  to  counte- 
nance the  action  of  one  partner  against  another  as  bailiff.  I 
mentioned  1  Brovml.  Entr,  61,  2.  The  precedents  there  aver 
that  the  defendant  was  bailiff  of  certain  goods  to  the  common 
profit  of  the  parties,  the  defendant  haying  the  custody  or  the 
care  or  administration  of  the  goods.  Hackwell  y.  Eustman^ 
{Cro,  Jac.  410,)  is  a  like  case,  the  declaration  being  in  a  some- 
•what  different  form.  To  the  like  effect  is  the  form  in  Baxter  y. 
Hozier^  (5  Bmg.  JV*.  C.  288.)  These  and  the  like  precedents  and 
cases  are,  I  apprehend,  more  properly  referable  to  the  agree- 
ment of  the  parties  express  or  implied  that  one  shall  hold  the 
exclusiye  care  and  custody  as  bailiff  of  the  other,  than  to  the 
mere  relation  of  joint  tenants,  tenants  in  common  or  partners. 
None  of  them  appear  to  make  out  a  complete  case  for  the  ac- 
tion between  partners  as  such,  in  the  terms  required  by  Coke 
and  Fitzherbert. 

The  Chief  Justice  concurred. 

Judgment  for  the  defendant. 
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Taintor  V.  Prendergast. 

A  principal,  whether  foreign  or  domeatic,  may  aoe  in  his  own  name  to  enforce 

rights  acquired  by  his  agent  in  a  course  of  dealing  for  the  former ;  and  thia^ 

though  the  agent  dealt  without  disclosing  his  principal. 
The-  defendant,  however,  is  not,  by  the  mere  form  of  the  action,  to  be  cut  off 

from  any  equities  he  may  have  against  the  agent. 
In  general,  rights  acquired  by  an  agent,  as  such,  under  a  contract,  though  he  do 

not  disclose  his  principal,  cannot  be  enforced  by  action  in  the  agent's  name. 
The  exceptions  to  this  rule  arise  from  cases  where  the  agent  has  the  rights  of  a 

bailee,  or  some  other  rights;  not  the  mere  powers  of  an  agent 
An  agent,  it  seems,  is  personally  liable  on  a  contract  made  by  him  without 

disclosing  his  principal,  whether  the  latter  be  a  foreigner  or  not. 
The  principal,  however,  when  discovered,  may  also  be  made  liable  on  the  contract, 

though  a  foreigner ;  except  where  a  clear  intent  is  shown  to  give  an  exclusive 

credit  to  the  agent.    Per  Cowen,  J. 
Such  intent,  if  the  principal  reside  in  a  foreign  country,  may  be  inferred  from  the 

custom  of  trade.    Per  Cowbn,  J. 
The  usual  decisive  mdieation  of  an  exclusive  credit  is,  where  the  creditor  knows 

there  is  a  foreign  prmcipal,  but  makes  his  charge  in  account  against  the  agent 

Per  CowKN,  J. 
If,  however,  the  creditor  be  kept  in  ignorance  of  the  &ct  that  he  is  dealing  with 

an  agent,  it  seems  there  is  no  case  which  denies  a  concmient  remedy.    Per 

CowKN,  J. 

Assumpsit,  tried  at  the  Chenango  circuit  in  April,  1841,  be- 
fore MoNELL,  C.  Judge.  A  verdict  was  rendered  for  the  plain- 
tiff, and  the  defendant  now  moved  for  a  new  trial  upon  a  case. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  ^.  Spencer,  for  the  defendant. 

B.  F.  Rexfordj  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  This  suit  was  brought  to  recover 
a  sum  of  money  advanced  to  the  defendant,  a  citizen  of  this 
state,  in  part  payment  for  a  quantity  pf  wool  which  he  agreed 
to  deliver  to  the  plaintiff's  agent.  The  contract  was  made  by 
the  latter  without  disclosing  the  name  of  his  principal^  who 
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was  a  merchant  residing  at  Hartford,  Connecticut.  The 
agent  was  a  resident  of  this  state.  The  wool  was  not  deliyer- 
cd  as  agreed,  and  the  question  is,  whether  an  action  can  be 
maintained  by  the  principal. 

It  maybe  admitted,  as  was  urged  in  the  argument,  that 
whether  the  principal  be  considered  a  foreigner  or  not,  his 
agent,  omitting  to  disclose  his  name,  would  be  personally  lia- 
ble to  an  action.  Even  in  case  of  a  foreign  principal,  however, 
I  apprehend  it  would  be  too  strong  to  say,  that  when  discover" 
ed  he  would  not  be  liable  for  the  price  of  the  commodity  pur- 
chased by  his  agent.  This  may  indeed  be  said,  when  a  clear 
intent  is  shown  to  give  an  exclusive  credit  to  the  agent.  I 
admit  that  such  intent  may  be  inferred  from  the  custom  of  trade, 
where  the  purchaser  is  known  to  live  in  a  foreign  country. 
No  custom  was  shown  or  pretended  in  the  case  at  bar  ;  and 
where  the  parties  reside  in  different  states  under  the  same  con- 
federation, this  has  been  held  essential  to  exonerate  the  princi- 
pal. (Thomson  v.  Davenport^  9  Bam.  4*  Cress.  78.)  It  will  be 
seen  by  this  case  and  others  referred  to  by  it,  that  the  usual  and 
decisive  indication  of  an  exclusive  credit  is,  where  the  creditor 
knows  there  is  a  foreign  principal,  but  makes  his  charge  in 
account  against  the  agent.  If  the  seller  be  kept  in  ignorance 
that  he  is  selling  to  an  agent  or  factor,  I  am  not  aware  of  a 
case  which  denies  a  concurrent  remedy. 

On  the  other  hand,  I  am  still  in  vrant  of  an  authority  that, 
where  an  agent  acquires  rights  in  a  course  of  dealing  for  his 
principal,  whether  the  latter  be  foreign  or  domestic,  and  his 
name  is  kept  secret,  the  principal  may  not  sue  to  enforce  those 
rights.  I  admit  that  the  defendant  is  not  by  such  form  of  action 
to  be  cut  off  from  any  equities  he  may  have  against  the  agent. 
So  far  the  latter  is  considered  as  the  exclusive  principal ;  but 
no  farther.  As  a  general  rule,  the  latter  cannot  maintain  an 
action  in  his  own  name  at  all ;  and  the  exception  will  be  found 
to  arise  from  cases  where  he  has  the  rights  of  bailee  or  some 
other  rights;  not  the  mere  powers  of  a  naked  agent.    (Foley 

Vol.  III.  10 
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on  Ag.  by  Uoydf  ah.  4  ;  id.  ch.  5  ;  White  v.  Bennett^  1  JUtf^ 
souri  Rep,  102y  104,  6.)  The  learned  judge  charged  accord- 
ing to  this  prmciple ;  and  he  was  clearly  right.  None  of  the 
quotations  so  lavishly  made  on  the  argument  from  Judge  Sto- 
ry's treatis^  on  agency,  will  be  found  to  impugn  it  in  the  least. 

New  trial  denied,  (a) 

(m)  See  Pittt  v.  Mower,  (6  ShepL  Rep.  361 ;)  Eet4ie  of  Merrick^  (S  Ashm, 
Rep.  485  0  Portfr  t.  Donaldoont  (3  Watte  ^  8erg.  Rep.  9 ;)  Harp  r.  Oegood, 
(2  Hm,  316.) 


Winants  vs.  Shehman. 


Books  of  Account  were  proposed  to  be  intiodaeed  as  evidence  for  a  specified  pur- 
pose,  with  the  eipress  qualification  that  the  adverse  party  should  be  prohibited 
from  usin^  them  to  prove  other  matters  which  they  were  equally  competent  to 
establish :  Held,  not  receivable  under  theee  restrictions,  but,  if  intxodoced,  thoy 
must  come  in  ia  evidence  generally. 

Error  to  the  New- York  C.  P.  Sherman  sued  Winants  in 
the  court  below  for  services  performed.  The  cause  was  refer- 
red,  and  a  report  made  in  favor  of  the  plaintiff.  Judgment  har- 
ing  been  entered  upon  the  report,  the  defendant  below  sued  out 
a  writ  of  error.  The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Jf.  T.  Reynolds^  for  the  plaintiff  in  error. 

J.  Holme^^  for  the  defendant  in  error. 

By  the  Courts  CowENy  J.  The  only  point  made  for  reversal 
is,  that  the  defendant  below  offered  his  books  of  account  in 
evidence  in  order  to  establish  certain  matters  which  he  mention- 
ed, under  the  qualification  that  they  should  not  be  received  to 
preve  other  matters,  to  show  which,  for  aught  that  ^pears^ 
they  were  equally  competent.    The  referees  decided,  in  effect, 
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that  they  could  not  be  received  under  such  a  qualification,  but 
must  go  for  what  they  were  worth  as  eyidence  generally.  This 
was  right,  and  the  judgment  must  be  affirmed.  {Kelly  v.  Dutch 
Ckurch  of  Schmectadtfj  2  HUl,  106.) 

Judgment  affirmed. 


Baum  vs,  Tarpemnt. 


Wliere  a  jory  ia  a  jnitice'a  court  have  paaoed  npon  a  qoeftion  of  fkct,  hi  ropeet 

to  which  there  wai  evidence  on  both  sidee,  the  common  pleai,  on  certiorari,  hava 

no  right  to  interfere  with  the  judgment,  though  they  thinlt  the  jury  came  to  a 

wrong  conclusion. 
Thoogfa  a  joatioe  ought  not  to  receive  the  verdict  of  a  jury  until  after  calling  the 

plaintiff;  yet,  should  he  do  io,  it  secma  qoeetionable  whether  the  defendant 

could  allege  this  for  error. 
In  reviewing  the  judgment  of  a  justice,  on  certiorari,  where  it  is  shown  that  he 

had  jnrisdicUon  of  the  parties  and  subject  matter,  it  will  ki  intended  that  his 

prooeedings  were  regular  unless  the  contrary  appear. 
Accordingly,  the  return  of  a  justice  being  silent  as  to  whether  the  phiintiff  was 

called  or  present  when  the  verdict  of  the  jury  was  rendered ;  held,  no  ground 

for  reveising  his  judgment. 
Where  the  return  is  silent  as  to  the  matter  relied  on  for  error,  the  course  of  the 

party  seeking  to  reverse  the  judgment  is  to  procure  an  amended  retwn. 

Error  to  the  Onondaga  common  pleas.  Baum  sued  Tarpenny 
before  a  justice  in  trespass  for  taking  and  carrying  away  a 
quantity  of  cord  wood.  The  jury,  on  issue  jomed,  found  a 
verdict  for  the  plaintiff  for  $1^88,  on  which  the  justice  ren- 
dered judgment.  The  common  pleas,  on  certiorari  brought 
by  the  defendant,  reversed  the  judgment  on  the  ground, 
1.  That  the  evidence  did  not  justify  the  verdict  of  the  jury  ; 
and  2.  That  it  did  not  appear  from  the  return  of  the  justice 
that  the  plaintiff  was  either  called  or  present  when  the  verdict 
I  received.    The  plaintiff  sued  out  a  writ  of  error. 

JVbsnm,  Leavenworth  4r  ComHockj  for  the  plaintiff  in  error. 

A.  C.  Qriswoldy  for  the  defendant  in  error. 
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By  the  Courts  Bronson,  J.  There  was  evidence  on  both 
sides.  It  was  plainly  a  case  for  the  jury,  and  the  judgment 
should  not  have  been  reversed  on  the  ground  that  the  common 
pleas  dijOfered  with  the  jury  upon  the  question  of  fact.  {J{^oyef 
V.  HewUty  18  Wend.  141.) 

The  justice  should  not  receive  the  verdict,  on  a  trial  by  jury, 
until  after  the  plaintijOf  has  been  called  and  has  appeared.  (2 
R.  S.  24tiy  §  110.)  But  if  he  should  do  so,  it  is  very  ques- 
tionable whether  the  defendant  could  allege  that  fact  for  error. 
It  is  not  necessary,  however,  to  decide  that  question.  There 
is  nothing  here  but  a  mere  omission  of  the  justice  to  state  in  his 
return  whether  the  plaintiff  was  called  or  present  when  the 
verdict  was  received.  When  the  justice  has  jurisdiction  of 
the  parties  and  the  subject  matter,  w^e  will  intend  that  the  pro- 
ceedings were  regular  until  the  contrary  appears.  {See  Oakley 
V.  Van  Harney  21  Wend.  305.)  The  contrary  doctrine  would 
lead  to  mischievous  consequences.  The  probability  is,  that 
the  plaintiff  in  this  case  was  both  called  and  present  when  the 
verdict  was  received ;  and  no  question  upon  that  subject  being 
made  in  the  affidavit  which  accompanied  the  certiorari,  the  jus- 
tice said  nothing  about  it  in  his  return.  But  if  this  conjecture 
is  not  well  founded,  and  the  plaintiff  was  not  called,  the  de- 
fendant should  have  procured  an  amended  return,  showing  af- 
firmatively that  the  proceedings  were  irregular. 

The  judgment  of  the  common  pleas  must  be  reversed,  and 
that  of  the  justice  affirmed. 

Ordered  accordingly. 
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Salisbttrt  and  others  vs.  Van  Hoesen,  survivor  &c. 

A  bond  given  on  the  appointment  of  a  guardian  to  aell  the  real  estate  of  an  in- 
fant,  under  the  aot  of  1815,  (Seat.  Lawt  of  1815,  p.  103,  §  3,)  cannot  be  pioee. 
eoted  until  proeeedings  ibr  an  account  have  been  had  against  the  guardian,  in 
chancery. 

Where  the  guardian  is  dead,  no  account  haying  been  rendered  by  him,  nor  the 
proceeds  of  the  land  invested  under  the  direction  of  the  chancellor,  his  personal 
representatives  should  be  required  to  account  before  the  suit  is  instituted. 

If  there  be  a  difficulty  in  pursuing  that  course,  the  plaintiff  must  make  out  a  spe. 
e'lal  case  showing  the  necessity  of  a  suit  on  the  bond ;  for  until  this  is  done,  a 
court  of  law  ought  not  to  undertake  the  adjustment  of  a  trust  of  this  descrip- 
tion. 

Debt  on  bond,  dated  April  5tli,  1826,  in  the  penal  sum  of 
$1800,  with  a  condition  that  John  Salisbury  should  justly  and 
faithfully  perform  the  trust  reposed  in  him  as  guardian  of  cer- 
tain infants  (therein  mentioned)  under  the  act  in  addition  to 
the  act  concerning  infants,  passed  March  24,  1816,  {Stat. 
1816  p.  103,)  and  should  observe  such  orders  as  the  judge  of 
the  third  circuit  should  make  in  the  premises,  in  relation  to  the 
trust.  Breach,  that  John  Salisbury  did  not  justly  and  faithfully 
perform  the  trust -that  he  neglected  and  refused  to  pay  over 
to  the  infants  a  large  sum  of  money,  to  wit,  the  sum  of  $1600, 
which  he  had  collected  and  received  out  of  the  estate  of  the 
infants  ;  whereby  an  action  hath  accrued  &c.  The  defendant 
craved  oyer,  and,  after  setting  out  the  bond  with  the  condition, 
demurred,  assigning  for  cause  that  it  did  not  appear  the 
accounts  of  the  guardian  had  been  settled  by  the  parties,  or 
that  any  proceedings  had  been  had  before  the  chancellor.  The 
plaintiffs  joined  in  demurrer. 

Adams  ^  Watson^  for  the  defendant 

P.  M.  Jordan^  for  the  plaintiffs. 

By  th€  Courts  Bronson,  J.  This  case  cannot  be  distinguished, 
in  principle,  from  StilweU  v.  Mills y  {19  John.  304,)  where  it  was 
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held,  that  an  action  could  not  be  maintained  upon  the  bond  of 
the  guardian,  until  after  the  accounts  had  been  settled  by  the 
parties,  or  there  had  been  some  proceedings  against  the  guardian 
in  the  court  of  chancery.  That  was  the  case  of  a  g^eral 
guardian  appo'/ited  by  the  surrogate  under  the  act  of  1813  ;  but 
the  condition  of  the  bond  and  the  nature  of  the  trust  were  sub- 
stantially the  saniie  as  they  are  under  the  act  of  1815  for  the  sale 
of  the  estr.tes  of  infants.  {1  R,  L.  454,  §  30 ;  Stat.  1815,  p.  103, 
§  2, 4.)  Under  the  act  of  1815,  the  bond  is  to  be  conditioned  ^^for 
the  faithful  and  just  performance  of  the  trust  reposed  in  such 
guardian,  and  for  the  observance  of  such  orders  and  directions  as 
the  chancellor  shall  from  time  to  time  make  in  the  premises,  in 
relation  to  such  trust."  But  the  statute  does  not  stop  here. 
It  goes  on — ^^  which  bond,  if  forfeited,  may  be  prosecuted  in 
any  court  having  cognizance  of  the  same,  by  the  direction  of 
jthe  chancellor?^  (§  2.)  This  shows  the  sense  of  the  legislature, 
and  makes  the  case  somewhat  stronger  than  one  arising  under 
the  act  of  1813,  which  contains  no  such  provision.  I  think 
the  declaration  should  show  that  there  have  been  proceedings 
against  the  guardian  in  chancery.  I  am  aware  that  a  different 
doctrine  was  suggested  in  Caddeback  v.  Kent^  (5  Paige^  92  ;) 
but  it  WBS  not  then  necessary  to  decide  the  question,  and  the 
,oa8e  of  Stilwell  v.  Mills  was  evidently  overlooked  by  the 
chancellor. 

As  this  case  has  been  submitted  without  either  brief  or  pomts 
on  the  part  of  the  plaintiffs,  I  have  charged  myself  with  the 
duty  of  counsel,  for  the  purpose  of  discovering  some  ground  on 
which  the  action,  in  its  present  form^  may  be  maintained.  The 
declaration  is  against  Van  Hoesen,  who  was  one  of  the  sureties, 
as  survivor  of  the  guardian  j  and  it  may  be  that  the  plaintiffs 
expect  to  succeed  on  the  ground  that  tb^  guardian  is  dead,  and 
so  cannot  be  called  to  account  in  ecjuity.  But  he  may  have 
accounted  in  his  lifetime,  or  he  may  have  invested  the  proceeds 
of  the  land  under  the  direction  of  the  chancellor.  (^  4.)  If 
leitber.of  these  things  was  done  in  the  lifetime  of  the  giuvdi- 
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an,  his  pmonal  representatiTes  may  be  required  to  accounts 
Or,  if  there  be  a  difficulty  in  pursuing  that  course,  the  plaintiflGb 
toust  make  out  a  special  case  showing  the  necessity  of  a  suit 
on  the  bond.  Until  that  is  done,  a  court  of  law  ought  not  to 
undertake  the  adjustment  of  a  trust  of  this  description,  which' 
properly  belongs  to  a  court  of  equity. 

Judgment  for  the  defendant. 


ChiSER  and  others  v.  Hoag. 

A  penon  born  in  this  country,  but  who  left  it  in  Joly,  1783,  and  neVW  returned/ 
ie  in  alien,  and  incapable  of  taking^  landa  by  deacent.^ 

The  light  to  inherit  dependa  upon  the  eziatmg  atate  of  aHlBgianee  at  the  time  of' 
the  deaoent  cast. 

Where  a  peraon  diea,  leavmg  ieane,  aome  of  whom  are  aliena,  and  othera  eitiienai. 
the  former  are  not  deemed  hia  heira  in  law ;  bat  the  estate  deaeenda  to  ths 
latter  in  the  same  manner  as  if  Ihere  were  no  other  issue  in  existence. 

The  treaties  of  1783  and  1794  between  the  United  SUtes  and  Great  Britain,  on. 
ly  proride  for  then  existing  titlea ;  and,  eooaequenUy,  no  claim  to  landa  can  be 
established  in  Tirtne  of  either,  where  the  claimant  ia  unable  to  show  a  title  m 
himself  or  his  ancestor  at  the  time  the  treaty  was  made. 

C,  a  native  of  the  colony  of  NeW.York,  resided  and  owned  land  in  this  state  af. 
terthe  decla/ation  of  independence.  In  July,  1783,  he  with  his  family,  except 
J.,  his  eldest  son,  left  for  Nora  Scotia.  O.  died  on  the  passage,  but  his  family 
proceeded  to  "^ovm  Scotia  where  they  aettled,  and  ever  afterwards  resided  in 
the  British  provinces.  J.  remained  in  this  state,  in  the  occupation  of  the  land, 
until  about  1838,  when  he  died,  leaving  several  children.  Held,  that  aU  of  O.'a 
children,  except  J.,  were  aliens,  incapable  of  taking  by  desoant,  andf  that,  m 
agahiat  them«  the  land  belonged  to  the  children  of  J. 

The  case  of  Jaekgon  ex  dem,  Oamevoort  v.  Lutm,  (3  John.  Ctu,  109,)  in  part 
overruled. 

EjixrrMENT,  tried  at  the  Westchester  circuit,  in  NoTember, 
1840,  before  Rttggles,  C.  Judge.  The  suit  was  brought  by 
Joseph  Orser  and  twenty-three  others,  to  recover  possession  of 
a  farm  in  Westchester  county,  containing  about  100  acres  of 
land.  The  case,  as  it  appeared  on  the  trial,  waa  tbia :  Jos^: 
Oner,  senior,  who,  at  the  commenoemeBt  of  the  remlutioiiaffj 
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war,  was  a  native  of  the  colony  of  New- York,  of  lull  age, 
owned  the  farm  in  question  in  1782 ;  and  lived  on  another 
farm  in  the  same  county.  He  was  a  tory,  and  his  house  and 
barn  having  been  burned  during  the  revolution,  he  immediately 
joined  the  British  at  the  city 'of  New-York,  (they  at  the  time 
being  in  possession  of  that  city,)  taking  with  him  all  his 
family  except  his  son  John.  Before  the  revolution  John  re- 
sided on  the  farm  in  question,  and  had  built  a  log  house  on  it. 
He  remained  in  this  country  and  continued  to  occupy  the  farm 
till  the  time  of  his  death,  which  occurred  about  two  years  be- 
fore the  trial.  Joseph  Orser,  senior,  left  New-York  for  Nova 
Scotia  in  July,  1783,  wnth  his  family,  except  John,  and  died  on 
the  passage.  The  family  settled  in  Nova  Scotia,  and  have  re- 
mained in  the  British  provinces  ever  since.  John  Orser  had 
five  children,  of  whom  Joseph,  one  of  the  plaintiffs,  was  the 
eldest.  The  other  plaintiffs  are  the  children  and  descendants 
of  Joseph  Orser,  senior,  and  neither  of  them  have  resided  in 
the  United  States  since  July,  1783.  The  defendant  claimed 
under  a  title  derived  from  the  four  younger  children  of  John 
Orser.  After  these  facts  had  been  proved,  the  defendant's 
counsel  insisted  that  all  the  plaintiffs  except  Joseph  Orser  were 
aliens,  and  therefore  acquired  no  title  to  the  premises  by  de- 
scent. The  circuit  judge  so  charged,  and  directed  the  jury  to 
find  a  verdict  in  favor  of  Joseph,  one  of  the  plaintiffs,  for  a  fifth 
of  the  farm  in  question,  and  in  favor  of  the  defendant  against 
the  other  plaintiffs.  A  verdict  was  rendered  accordingly,  and 
the  plaintiffs  now  moved  for  a  new  trial  upon  a  case. 

M.  T,  Reynolds^  for  the  plaintiffs. 

J,  W.  Tompkins  tf  S.  Stevens y  for  the  defendant. 

By  the  Courty  Nelson,  Ch.  J.  Joseph  Orser,  senior,  and 
his  family,  who  joined  the  British  forces  in  1782,  and  never 
afterwards  returned  to  reside  in  this  country — ^thus  electing  to 
continue  their  allegiance  to  the  British  government  after  the 
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severance  by  the  declaration  of  independence — are  to  be  re- 
garded as  aliens,  according  to  the  settled  doctrine  of  this  coun- 
try 5  {Jackson  v.  WhitCy  20  Johns.  R.  313  ;  Inglis  v.  I%e  Trus- 
tees of  The  Sailor^s  Snug  Harbor ^  3  Peters^  99 ;)  and  the  ques- 
tion in  the  case  is,  whether  the  plaintiffs,  as  such  aliens,  can 
make  title  to  the  premises  in  dispute.  It  is  admitted  that  Jo- 
seph, the  son  of  John,  who  adhered  to  the  country,  is  entitled 
lo  recover  the  one-fifth. 

It  was  decided  in  Kelly  v.  Harrison^  (2  John,  Cas.  29,) 
and  in  Jackson  v.  Lunn^  (3  id.  109,)  that  the  division  of  an 
empire  worked  no  forfeiture  of  previously  vested  rights  of 
property  ;  and  consequently,  that  the  titles  of  British  subjects 
to  lands  in  the  United  States,  acquired  prior  to  the  revolution, 
remained  unimpaired.  The  principle  was  directly  applied  in 
both  these  cases ;  thus  enabling  aliens  to  hold  lands  in  this 
state,  after  the  separation,  in  all  cases  where  the  title  had  been 
acquired  before  that  period.  In  the  case  of  Jackson  v.  Lunn, 
the  doctrine  was  carried  still  further ;  for  Mrs.  Gage,  (the  wife 
of  Gen.  Gage,)  was  allowed  to  recover  upon  the  strength  of  a 
title  by  descent  that  accrued  on  the  death  of  her  mother  in  the 
autumn  of  1776 — after  the  dismemberment,  and  when  this  coun- 
try had  thrown  off  her  allegiance  and  established  an  inde- 
pendent government — ^both  mother  and  daughter  being  at  the 
time  non-resident  British  subjects.  This  result  was  supposed 
to  follow,  as  a  legal  consequence,  from  the  admitted  general 
principle  that  preserved  unimpaired  the  right  and  title  of  the 
mother ;  for  if,  as  was  said,  the  issue  then  alive,  and  born  and 
living  in  England,  were,  by  the  revolution,  rendered  incapable 
of  taking  the  land  by  inheritance,  the  revolution  did,  in  fact, 
impair  one  of  the  most  valuable  ingredients  of  the  title.  It 
destroyed  her  then  existing  inheritable  blood,  and  imposed  on 
her  the  necessity  of  selling  the  land  to  an  American  citizen,  in 
order  to  save  it  from  escheating  at  her  death.  The  case  was 
deemed,  therefore,  to  constitute  an  exception  to  the  general 
rule  that  aliens  cannot  take  by  operation  of  law. 

The  principle  upon  which  Mrs.  G^e  was  pez^tted  to  re- 
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cover  in  Jackson  v.  Lunn^  would  undoubtedly  embrace  the 
alien  children  and  descendants  of  Joseph  Orser,  senior.  They 
stand  precisely  in  her  position.  The  title  of  the  ancestor  to 
the  premises  in  question  was  acquired  before  the  revolution. 
He  continued  to  adhere  to  the  mother  country,  and  died  an  alien 
in  1783.  If  Mrs.  Gage  had  capacity  to  take  on  the  death  of 
her  mother  in  the  autumn  of  1776,  the  children  of  Joseph  Orser, 
senior,  also  had,  at  the  period  of  his  death  in  1783.  But  the 
further  and  more  full  discussion  of  this  doctrine  in  the  courts  of 
the  United  States  and  elsewhere,  as  to  the  operation  and  effect 
of  the  revolution  upon  the  rights  and  condition,  personal  and 
political,  of  the  citizens  and  subjects  of  the  respective  coun- 
tries at  the  period  of  dismemberment,  has  resulted  in  showing 
conclusively  that  the  alien  heir  cannot  inherit,  as  the  common 
law  disability  applies  in  all  its  force.  And,  accordingly,  the 
distinction  upon  which  the  exception  to  the  general  rule  was 
sought  to  be  sustained  in  Jackson  v.  Lunn  has  been  repeatedly 
repudiated  as  unfounded  in  law  or  reason. 

In  the  case  of  J)awsov?s  Lessee  v.  Godfrey^  (4  Cranchy  321,) 
it  was  directly  held,  that  a  subject  of  Great  Britain,  born  be- 
fore the  revolution,  could  not  inherit  lands  in  the  state  of  Ma- 
ryland, where  the  common  law,  as  in  this  state,  prevailed 

that  according  to  the  invariable  doctrine  of  that  law,  the  right 
to  mherit  depends  upon  the  existing  state  of  allegiance  at  the 
time  of  descent  cast,  and  not  upon  a  community  of  allegiance 
at  the  time  of  the  birth ;  and  that  the  aiite  nati  of  Great  Brit- 
ain formed  no  exception  to  the  general  rule.  And  in  the  case 
oilnglis  V.  The  Trustees  of  The  Sailor* s  Snug  Harbor y  (3  Peters, 
121,)  it  was  declared  to  be  the  settled  law  of  the  country,  that 
a  person  bom  here,  who  left  the  country  before  the  declaration 
of  independence,  and  never  returned,  became  thereby  an  alien, 
and  incapable  of  subsequently  taking  lands  by  descent.  (See 
also  Fairfaxes  Devisee  v.  Hunter^s  Lessee,  7  Cranch,  603  ;  Orr 
V.  Hodgson,  4  Wheat.  453^  BlighPs  Lessee  v.  Rochester,  7  id, 
635  J  Jackson^ s  Lessee  v.  Bums,  3  Binn.  75.)  The  same  doc- 
trine 18  equally  applicable,  where  the  person  born  here  adhered 
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to  the  old  government,  and  left  the  country  after  the  declara- 
tion of  independence.  "  Prima  facie,"  says  Mr.  Justice  Thomp- 
son, in  Inglis  v.  The  Trustees  of  The  Sailor^s  Snug  Harbor^  (3 
PeterSj  121,)  "  and  as  a  general  rule,  the  character  in  which  the 
American  ante  nati  are  to*be  considered,  will  depend  upon,  and 
be  determined  by,  the  situation  of  the  party  and  the  election 
made  at  the  date  of  the  declaration  of  independence,  according 
to  our  rule ;  or  the  treaty  of  peace,  according  to  the  British 
rale.  But  this  general  rule  must  necessarily  be  controlled  by 
special  circumstances  attending  particular  cases,  and  if  the  right 
of  election  is  at  all  admitted,  it  must  be  determined,  in  most 
cases,  by  what  took  place  during  the  struggle,  and  between  the 
declaration  of  independence  and  the  treaty  of  peace."  After 
examining  the  doctrine  of  the  English  courts,  which  hold  that 
the  American  ante  nati  did  not  lose  their  character  of  British 
subjects  unless  they  remained  after  the  treaty  of  peace,  he 
adds  :  "  Our  doctrine  is,  that  by  withdrawing  from  this  coun- 
try, and  adhering  to  the  British  government,  they  lost,  or,  per- 
haps more  properly  speaking,  never  acquired  the  character  of 
American  citizens."  It  was  accordingly  one  of  the  proposi- 
tions decided  in  that  case,  that  if  the  grand  assise  should  find 
that  Charles  Inglis  the  father,  (a  resident  of  the  city  of  New- 
York  at  the  declaration  of  independence,)  and  his  son  John, 
the  demandant,  did,  in  point  of  fact,  elect  to  become  and  con- 
tinue British  subjects,  and  not  American  citizens,  the  demand- 
ant was  an  alien,  and  disabled  from  taking  real  estate  by  inherit- 
ance. (Id.  p.  190.)  The  case  of  Orr  v.  Hodgson,  (4  Wheat. 
453,)  is  perhaps  more  directly  to  the  purpose  in  several 
points  of  view.  Mrs.  Paradise  was  seised  of  a  moiety  of  an 
estate  in  Virginia  on  the  death  of  her  father  in  1767,  with 
whom  she  was  residing  at  the  time  in  England.  She  was  mar- 
ried to  a  British  subject  in  1769,  by  whom  she  had  a  daughter, 
Lucy,  born  in  England  in  1770,  and  who  afterwards  married  a 
Venetian  subject.  Lucy  died  in  Venice,  leaving  two  sons. 
Mrs.  P.'s  husband  died  in  England  in  1796.  In  1805  she  re- 
turned to  Virginia,  and  died  in  possession  of  the  premises  in 
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1814 — leaving  no  issue  but  the  two  grand-sons  in  Venice. 
The  defendants,  two  nieces  of  Mrs.  P.,  would  have  been  heirs 
at  law,  if  no  such  issue  had  been  living.  It  was  argued  in 
this  case,  that  though  Mrs.  P.  was  born  in  Virginia,  yet  hav- 
ing removed  with  her  father  to  England  before  the  revolution, 
and  remained  there  until  long  after,  she  must  be  regarded  ad 
having  elected  to  remain  a  British  subject ;  and,  if  an  alien, 
then  the  estate  held  by  her  could  not  pass  by  descent,  but,  for 
defect  of  inheritable  blood,  must  escheat  to  the  government. 
This  view  of  the  case  was  admitted,  had  it  stood  upon  the  doc^ 
trine  of  the  common  law ;  but  it  was  held,  that  the  sixth  arti- 
cle of  the  treaty  of  peace  of  1783,  between  the  United  States 
and  Great  Britain,  completely  protected  the  estate  from  escheat 
and  enabled  Mrs.  P.  to  transmit  the  same  by  descent.  The 
case  was  also  regarded  as  coming  within  the  protection  of  the 
ninth  article  of  the  treaty  of  1794,  by  the  express  terms  of 
which  the  estate  might  lawfully  pass  to  the  heirs.  It  was  fur- 
ther held,  that  the  treaty  of  1794  did  not  include  any  other 
persons  than  such  as  were  British  subjects  or  American  citi- 
zens ;  that  therefore  it  did  not  embrace  the  two  grand-chil- 
dren, who  were  aliens  to  both  governments ;  and  consequently, 
upon  general  principles  of  law  governing  the  inheritance  of 
real  property,  the  estate  in  question  passed  to  the  next  of  kin, 
the  two  nieces.  For,  where  a  person  dies,  leaving  issue  who 
are  aliens,  the  latter  are  not  deemed  his  heirs  in  law.  They 
have  no  inheritable  blood,  and  the  estate  descends  to  the  iiext 
of  kin  who  have  inheritable  blood,  in  the  same  manner  as  if  no 
such  alien  issue  were  in  existence.  {Id.  p.  510 ;  Jackson  v. 
Green,  7  Wend,  333  ;  Jackson  v.  Fitz  Simmons,  10  id.  9.) 

It  being  clear  then,  that  the  alien  children  of  Joseph  Orser, 
senior,  were  incapable,  upon  common  law  principles,  of  taking 
the  premises  in  question  by  descent  at  the  time  of  his  death,  by 
reason  of  alienage,  the  only  question  remaining  is,  whether  the 
plaintiffs  have  brought  their  case  within  the  protection  of  thfe 
definitive  treaty  of  peace  of  1*783,  or  the  subsequent  treaty  of 
1794. 
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It  has  been  frequently  decided  that  these  treaties  only  pro- 
Tide  for  titles  existing  at  the  time  they  were  entered  into  be- 
tween the  two  governments,  and  not  for  titles  subsequently  ac- 
quired. The  parties  claiming  lands  under  either  of  them  must 
show  title  in  themselves  or  their  ancestors  at  the  very  time  the 
treaty  was  made.  {Harden  v.  Fisher^  1  Wheat.  300 ;  Orr  v. 
Hodgson^  4  id.  463  ;  Blighfs  Lessee  v.  Rochester^  7  id.  535.) 
They  were  designed  to  operate  upon  then  existing  rights,  but  do 
not  give  title.  In  this  case,  John  Orser,  senior,  the  ancestor,  died 
in  the  summer  of  1783,  at  which  time  the  estate  must  have  de- 
scended, if  at  all,  to  the  alien  children,  and  the  de6nitive  treaty 
was  not  signed  till  September  following.  The  ancestor  being 
thus  an  alien  at  the  time  of  his  death,  and  no  treaty  having  inter- 
vened to  save  the  estate,  the  inheritance  was  regulated  by  the 
roles  of  the  common  law,  which,  we  have  seen,  cast  it  upon  the 
heir  capable  of  taking  the  same,  as  if  there  had  been  no  other  is- 
sue in  existence.  Consequently,  John,  who  remained  and  ad- 
hered to  this  country  through  the  revolution,  took  the  whole 
estate,  and  on  his  death  it  descended  to  his  children. 


New  trial  denied. 


Fleming  and  wife  vs.  Oriswold. 

tTtider  the  Yetind  Mtatutei,  M  'foimrly,  if  •■  aihratse  (giamamatL  commeiMe  io 
the  Ufttime  of  the  ^neastoc,  it  will  continue  to  ran  against  the  heic»  notwitk* 
standing  any  existing  disability  on  the  part  of  the  latter  when  the  right  accniei 
to  him  or  her. 

EjficjnfitENT,  trreil  at  th^  Tampkins  Circuit,  in  September, 
1841,  before  1li[oK£LL,  C.  Judge.  The  plaintifis  claimed  the 
premises  in  question  in  right  of  Mrs.  Fleming,  otte  of  the  plain- 
tiffs, who  was  heir  of  Peter  Tallman.     At  the  trial  the  follow^ 
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ing  facts  appeared  :  Tallman  acquired  a  valid  title  to  the  prem- 
ises on  the  27th  of  January,  1796.  In  1805,  Edward  Griswold 
held  the  premises  adversely  to  Tallman,  under  a  warranty 
deed  from  one  Earll;  and  in  1811,  the  former,  being  still  in 
possession,  conveyed  to  Abraham  Griswold,  the  defendant,  who 
thereupon  entered  and  continued  to  hold  the  premises  till 
the  commencement  of  this  suit,  in  1840.  Tallman  died  in  1815  ; 
Mrs.  Fleming,  his  daughter,  having  married  the  other  plaintiff, 
J.  B.  Fleming,  in  1807,  while  she  was  under  the  age  of  21 
years. 

The  circuit  judge  charged  the  jury  that,  the  defendant  having 
shown  in  himself  and  the  one  under  whom  he  claimed  an  ad- 
verse possession  for  more  than  twenty-five  years,  he  was  entitled 
to  a  verdict,  notwithstanding  Mrs.  Fleming's  disabilities  by  rea- 
son of  infancy  and  coverture.  The  plaintiffs  excepted,  and  a 
verdict  having  been  rendered  against  them,  they  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

S,  Sherwoodj  for  the  plaintiffs,  said,  he  found  the  opinion  of 
the  bar  much  against  him  on  the  question  raised  by  the  bill  of 
exceptions,  and  some  cases  looked  that  way ;  but  he  thought 
the  latter  distinguishable  from  the  present.  He  should  con- 
tend, if  the  court  deemed  the  case  open  for  discussion,  that 
inasmuch  as  at  the  time  Mrs.  Fleming's  right  of  entry  accrued 
she  was  under  disability,  the  statute  (2  R.  S.  293,)  did  not  run 
against  her.    (Id.  295,  §  16.)     But 

The  Cou&t  were  clear  that  the  opposite  doctrine  must 
prevail  ;  and  they  did  not  think  their  opinion  could  be 
changed  by  discussion,  or  any  reflection  they  might  bestow 
on  the  question.  They  considered  the  rule  entirely  settled, 
that  where  the  statute  has  begun  to  run  against  the  ancestor  or 
other  person  under  whom  the  plaintiff  claims,  it  continues  to 
run  against  the  plaintiff,  notwithstanding  any  disability  when 
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the  right  accrues  to  the  latter.     The  revised  statutes  have 
not  changed  the  law  on  this  subject. 

New  trial  denied,  (a) 

(a)  See  TiUinghati't  BdUantine  on  Lim,  p,  59,  et  «eg.,  and  the  English  and 
American  caaes  there  itated  in  the  text,  and  notce.  See  also  TiUinghasV*  Adam» 
mi  Eject,  p,  59,  and  note*  (3)  (3).  Id.  p,  60,  noU  (1).  In  the  latter  work,  at 
p.  46  et  9eq«t  will  be  found  a  valnable  sammary  of  ▼arioua  statutory  enactment!  of 
the  different  states  of  the  Union,  in  regard  to  the  limitation  of  rights  of  entry,  &a 


Briggs  and  another  vs.  BaowN  and  another. 

No  special  pleas  are  allowable  m  trover,  except  those  which  admit  that  the  plaintiff 
once  bad  a  good  cause  of  action — as  a  release,  accord  and  satisfaction,  former 
recovery,  bankrupt  discharge,  &C. 

Accordingly,  a  plea  alleging  property  in  the  plaintiff  and  that  the  goods  were 
taken  as  a  distress  for  rent,  is  bad,  as  denying  a  wrongful  conversion,  and  then- 
fore  amounting  to  the  general  j 


Demurrek  to  plea.  The  declaration  was  in  trover,  and  the 
defendants  pleaded  that  the  goods  were  the  property  of  the 
plaintiflF,  and,  being  on  premises  demised  by  the  former,  were 
there  seized  as  a  distress  for  rent.  The  plaintiffs  demurred,  as- 
signing for  cause  that  the  plea  amounted  to  the  general  issue* 
Joinder. 

£.  Jfartouj  for  the  plaintiffs. 

G.  F.  Barker^  (attorney  general)  for  the  defendants. 

Per  Curiam.  The  plea  denies  a  wrongful  conversion  of  the 
goods,  and  is  therefore  open  to  the  objection  pointed  out  by 
the  demurrer,  viz.  that  it  amounts  to  the  general  issue.  There  are 
conflicting  decisions  in  the  books  on  the  question  what  special 
pleas  are  allowable  in  trover.  We  think  none  should  be  al- 
lowed except  such  as  admit  that  the  plaintiff  once  had  a  good 
cause  of  action,  as  a  release,  accord  and  satisfaction,  former  re* 
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coyerji  bankrupt  discharge,  and  the  like.    This  plea  denies 
that  the  plaintiff  ever  had  a  good  cause  of  action. 

Judgment  for  the  plaintiff,  (a) 
(a)  See  Hvnt  ▼.  Cook,  (19  Wend.  463  fo470,)  and  the  euee  there  cited. 


Jessel  t;^.  The  Williamsbukgh  Insurance  Compant. 

The  aBsijpiee  of  a  penonal  contract  cannot  sue  for  a  breach  of  it  in  his  own  name, 
even  though  the  aaeignment  was  made  with  the  conaent  of  the  defendant ;  but 
to  give  such  right  there  must  be  an  express  promise  by  the  latter  to  be  respon- 
sible to  the  assignee. 

Accordingly,  where  a  fire  policy  was  assigned  by  the  msured,  and  afterward  a  looa 
happened ;  hdd,  that  though  the  transfer  was  made  with  the  consent  of  the 
underwriters  pursuant  to  a  provision  contained  in  the  policy,  the  assignee  could 
not  recover  for  the  loss  in  his  own  name. 

Ebbor  to  the  superior  court  of  the  city  of  New-York.  Jes- 
sel sued  the  defendants  in  assumpsit,  on  a  policy  of  insurance 
entered  into  by  them,  wherein  they  engaged  to  insure  one 
Charles  E.  Sheward  against  loss  by  fire  for  one  year,  upon 
certain  property  in  which  the  latter  had  an  interest.  The  poli- 
cy bore  date  July  26th,  1838,  and  the  property  was  destroyed 
by  fire  on  the  24th  of  January  1839.  The  following  clause 
was  contained  in  the  policy  :  ^'  The  interest  of  the  insured  in 
this  policy  is  not  assignable  imless  by  the  consent  of  this  cor- 
poration (the  defendants)  manifested  in  writing.  And  in  case 
of  any  transfer  or  termination  of  the  interest  of  the  insured 
either  by  sale  or  otherwise  without  such  consent,  this  policy 
shall  from  thenceforth  be  void  and  of  no  effect.''  On  the  16th 
of  October  1838,  the  defendants  gave  their  written  consent  that 
the  policy  might  be  assigned  to  Jessel,  the  plaintiff;  and  on 
the  same  day  Sheward  assigned  it  accordingly.  Among  other 
objections  urged  by  the  defendants  Against  the  light  of  reconre- 
ry  daiflftedf  Ihey  insisted,  that  the  action  would  not  lie  in  Ibe 
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name  of  Jessel,  but  should  have  been  brought  in  the  name  of 
She  ward,  the  assignor.  The  court  below  sustained  the  objec- 
tion and  nonsuited  the  plaintiff,  who  excepted,  and,  after  judg- 
ment, sued  out  a  writ  of  error. 

C.  O^ConnoTj  for  the  plaintiff  in  error,  insisted,  that  the  ac- 
tion was  maintainable  in  Jessel's  name.  The  policy  is  a  sim- 
ple contract,  capable  of  subsequent  modification  by  the  con- 
sent of  parties.  It  originally  provided  in  terms  for  a  change 
of  parties.  The  plaintiff,  the  defendants  and  She  ward,  con- 
sented to  the  substitution  of  the  former  as  the  insured,  in  the 
place  of  Sheward ;  and  Jessel  thereby  became  invested  with 
the  entire  legal  interest  in  the  contract.  The  sole  reason  for 
the  non-assignability  of  choses  in  action — viz.  the  prevention 
of  maintenance — is  inapplicable  to  a  case  where  a  new  promisee 
is  introduced  by  consent. 

W.  C.  J^ToyeSj  for  the  defendant  in  error,  was  stopped  by 
the  court. 

Per  Curiam.  We  know  of  no  principle  upon  which  the 
assignee  of  a  policy  of  insurance  can  be  allowed  to  sue  upon 
it  in  his  own  name.  The  general  rule  applicable  .to  personal 
contracts  is,  that,  if  assigned,  the  action  for  a  breach  must  be 
brought  in  the  name  of  the  assignor,  except  where  the  defen- 
dant has  expressly  promised  the  assignee  to  respond  to  him. 
{Compton  V.  Janes^  4  Cowen  13  ;  1  Chitty^s  Plead,  9,  10 ;  /n- 
nes  V.  Dunlop^  8  Term  Rep.  595  ;  Currier  v.  Hodgdon^  3  JVeio- 
Hamp.  R.  82  ;  Wiggin  v.  Damrelljiid.  69  ;  Skinner  v.  Sofnes^ 
14  Mass,  Rep.  107  ;  Mouory  v.  Todd,  12  id.  281 ;  Crocker  v. 
Wbitneyj  10  id.  316  ;  Dubois  v.  Doubleday,  9  Wend.  317  ;  and 
see  Chit,  on  Contr.  614,no^e  1, 5th ^m.  ed. ;)  In  Granger  v.  TAe 
Howard  Insurance  Company^  (5  Wend.  i200,  202,)  the  point 
now  raised  was  discussed,  and,  we  think,  decided  against  the 
present  plaintiff.  The  argument  that  the  policy  in  quj^tiw 
ongiimUy  contemplated  an  j^gnmcnti  would  be  equftUy  qa- 
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gent  in  all  cases,  for  aught  we  see,  of  a  promise  in  form  to  one 
and  Ms  assigns  ;  and  yet  it  is  settled  that  the  latter  words  do 
not  impart  a  negotiable  quality  to  the  promise  so  as  to  enable 
the  assignee  to  sue  upon  it  in  his  own  name.  {Skinner  v. 
Somes  J  14  Mass.  R,  107,  8.)  The  judgment  below  is  clearly 
right  and  should  not  be  disturbed. 

Judgment  affirmed. 


Haywood  vs.  Miller. 


A  eontnot  was  entered  into  between  H.,  the  owner  of  a  farm,  and  one  M.,  by 
which  the  latter  agreed  that  he  and  hii  wife  should  work  for  H.  one  year — M. 
to  labor  on  the  farm,  and  his  wife  to  perform  the  duties  of  house-keeper.  M. 
with  his  wife  accordingly  moved  into  a  house  on  the  farm,  carrying  wiUi  them 
their  household  furniture,  and  entered  upon  the  performance  of  the  contract. 
Subsequently  H.,  having  become  dissatisfied  with  M*s  conduct,  ordered  him  to 
quit  and  leave  the  house,  which  he  declined  to  do ;  whereupon  H.  entered  the 
house  and  put  the  furniture  out  of  it.  Held^  in  trespass  by  M.  against  H.,  that 
the  contract  between  them  did  not  create  the  relation  of  landlord  and  tenant, 
but  only  that  of  master  and  servant ;  and  that  consequently  the  action,  if  any, 
should  have  been  assumpsit  for  a  breach  of  the  contract. 

Errob  to  the  Columbia  C.  P.,  where  Miller  sued  Hay- 
wood for  trespass.  On  the  trial  the  following  facts  were  prov- 
ed :  Haywood  was  a  farmer  owning  two  farms  several  miles 
distant  from  each  other,  one  of  which  was  called  the  upper 
and  the  other  the  lower  farm.  On  the  16th  of  March,  1839, 
Haywood  and  Miller  entered  into  a  written  contract,  by  which 
Miller  agreed  that  he  and  his  wife  would  labor  for  Haywood 
one  year  ;  "  he  (Miller)  to  labor  on  farm,  &c.,  and  she  (Mil- 
ler's wife)  to  discharge  the  duties  of  house-keeper,  &c. — term 
of  labor  to  commence  on  the  1st  of  April,  1839."  The  contract 
further  provided,  that  Haywood  should  pay  Miller  for  the  ser- 
vices thus  to  be  rendered^  $160.  There  was  a  dwelling  house 
on  the  lower  farm  into  which  Miller  and  his  wife  moved  on  the 
Ist  of  April,  1839,  taking  with  them  their  household  furniture, 
and  commenced  their  labor.    Haywood  aided  in  the  removal. 
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The  court  below  allowed  parol  evidence  to  be  given  on  the  part 
of  Miller,  that  the  farm  intended  by  the  written  contract  and 
on  which  he  and  his  wife  were  to  labor,  was  the  lower  farm. 

In  the  course  of  the  summer  of  1839,  Haywood  desired  Mil- 
ler to  perform  some  labor  on  the  upper  farm,  which  the  latter 
declined.  Diflferences  arose  between  the  parties,  and  Miller 
became  irritated  and  threatened  to  injure  some  of  Haywood's 
cattle.  Haywood,  becoming  dissatisfied,  gave  Miller  notice  to 
leave  his  service,  which  Miller  declining,  Haywood  entered  the 
house  and  put  Miller's  furniture  out  of  it. 

The  court  charged  the  jury  that  neither  Miller's  refusal  to  work 
on  the  upper  farm,  nor  his  threats  of  injury  to  the  defendant's 
property  constituted  a  violation  of  the  written  contract.  That 
the  lower  farm  being  the  one  intended  by  the  contract,  it 
created  a  tenancy  for  the  year  ;  and  Haywood  had  no  right  to 
interfere  with  the  possession  of  the  house  or  remove  the 
goods.  A  bill  of  exceptions  was  taken  to  the  charge  ;  and  a 
verdict  and  judgment  having  been  rendered  against  Haywood 
for  $200,  he  sued  out  a  writ  of  error. 

K.  MUleTy  for  the  plaintiff  in  error,  was  stopped  by  the 
court. 

H.  Hogeboamy  contra,  insisted,  that  the  agreement  was  in  the 
nature  of  a  lease,  and  created  a  tenancy  ;  but  whether  it  did  or 
not,  the  defendant  below  had  no  right  to  enter  the  house,  oust 
the  plaintiff  and  remove  his  goods,  so  long  as  the  written  con- 
tract was  not  violated.     But, 

Per  Curiam.  The  contract  was  not  in  the  nature  of  a  lease. 
Whether  the  lower  farm  was  intended  as  the  place  of  labor  or 
not,  the  relation  between  these  parties  was  merely  that  of  mas- 
ter and  servant.  True,  it  is  assumed  by  the  contract  that  the 
defendant  below  should  furnish  a  house ;  and  so  does  every 
master  agree  to  furnish  a  house,  or  house-room,  which  is  the 
same  thing,  for  his  domestic  servants.    It  does  not  follow  that. 
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when  he  becomes  dissatisfied  and  gives  his  servant  Mrarning  to  de- 
part, and  the  latter  refuses,  that  the  master  may  not  turn  the  ser- 
vant away  and  remove  his  goods.  To  be  sure,  the  master  does 
this  under  the  peril  of  paying  damages  for  a  breach  of  the  con- 
tract with  his  servant,  if  he  cannot  show  good  grounds  for  dis* 
missing  him.  But  he  is  not  a  trespasser,  whether  he  have  good 
cause  or  not.  Here  the  labor  was  to  be  on  a  salary  of  so  much 
for  the  year.  Suppose  the  plaintiflfbelow  had  refused  to  work  and 
held  over  the  year ;  could  the  defendant  have  distrained  for 
rent,  or  sued  for  use  and  occupation  ?  Or  could  the  plaintiff 
have  had  ejectment  for  the  ouster  within  the  year  1  Clearly 
neither  ;  and  that  shows  there  was  no  more  a  tenancy  created, 
than  there  would  be  under  any  other  retainer  for  a  year's  ser- 
vice. The  mistake  lies  in  the  form  of  action — in  bringing  tres- 
pass, and  not  assumpsit.     The  judgment  must  be  reversed. 

Judgment  reversed. 


The  People  vs.  Jackson. 


Under  an  indictment  for  prodncing;  an  abortion  of  a  quick  child,  which,  by  the 
rcYiaed  statutes,  is  a  felony^  the  prisoner  may  be  convicted,  though  it  turn  out 
that  the  child  was  not  quick,  and  the  offence  therefore  a  mere  misdemeanor. 

The  provision  in  2  R.  S.  702,  §  27,  has  not  afiected  the  common  law  rale  respect, 
ing  the  right  to  convict  of  an  inferior  offence,  on  an  indictment  for  a  superior  one. 

Hie  English  doctrine  that,  under  an  indictment  for  a  felony,  the  prisoner  cannot 
be  convicted  of  a  misdemeanor,  proceeds  upon  peculiar  reasons  which  have  no 
foundation  in  the  criminal  law  of  this  state. 

Under  an  indictment  for  murder,  the  prisoner  may  be  convicted  of  manslaughter. 
Per  Cow£N,  J. 

80,  the  prisoner  may  be  convicted  of  simple  larceny,  under  an  indictment  iSor  bur- 
glary or  robbery.    Per  CowKir,  J. 

On  certiorari  from  the  general  sessions  of  the  city  and  coun* 
ty  of  New- York.  Jackson,  the  prisoner,  was  convicted  in  the 
eoort  below  of  prodneing  an  abortion.  There  were  two  counts 
in  theinActment^  bolli  charging  nnunhnighter  in  the  aeeond 
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degree  within  2  R,  S.  560,  1,  §  9,  2d  ed.  The  first  couni 
was,  that  the  prisoner,  on,  &c.  at,  &c.,  ^^  in  and  upon  one  S.  S. 
&c.,  she  the  said  S.  S.  then  and  there,  &c.,  being  pregnant  with  a 
quick  childj  feloniously  and  wilfully  did  make  an  assault,  and  that 
the  said  C.  H.  J.  (the  prisoner)  on,  &c.,  feloniously  and  wilful- 
ly did  use  and  employ  in  and  upon  the  body  and  womb  of  the 
said  S.  S.,  the  mother  of  the  said  quick  child,  certain  instru- 
ments, to  wit,  one  piece  of  wire,  &c.,  with  the  intent  thereby 
then  and  there  feloniously  and  wilfully  to  destroy  the  said  quick 
child,  the  same  not  being  necessary  to  preserve  the  life  of  the 
said  S.  S.,  the  mother  of  the  said  child,  and  not  having  been 
advised  by  two  physicians  to  be  necessary  for  such  purpose ;  by 
means  whereof  the  death  of  the  said  quick  child  was  thereby 
produced."  The  second  count  charged  a  similar  offence,  in 
substantially  the  same  words,  to  have  been  committed  with 
some  instrument  to  the  jurors,  &c.  unknown. 

The  proof  being  doubtful  as  to  the  manslaughter,  the  court 
charged  the  jury  that,  if  they  found  an  abortion  was  produced 
by  the  prisoner,  when  not  necessary  to  preserve  life,  &c. 
though  the  child  was  not  quick^  and  the  offence  a  mere  misde- 
meanor, the  case  would  be  within  the  indictment.  {Vid.  2  R, 
S.  578,  9,  2d  ed,  §  21.)  The  prisoner's  counsel  excepted  to 
the  charge. 

Verdict,  not  guilty  of  the  manslaughter ;  but  guilty  of  the 
misdemeanor. 

C  Jfagle^  for  the  prisoner,  insisted  that,  under  this  indict- 
ment, which  was  for  a  felony,  the  prisoner  could  not  be  con- 
victed of  a  misdemeanor.  He  said  the  2  R.  8,  586,  2d  ed.  § 
27,  went  no  farther  than  to  authorize  a  conviction  of  some  in- 
ferior degree  of  manslaMghter,  or  an  attempt  to  commit  the 
offence  charged.     Manslaughter  is  a  felony.     {Id.  587,  §  30.) 

J.  R.  Whiting^  (district  attorney)  contra. 

Per  Cu&iam.  The  2  R.  S.  586,  2d  ed.  §  27,  is  to  some 
extent  a  declaration  of  the  common  law.    In  some  respects  it 
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may  go  farther ;  in  others  it  probably  comes  short.  It  might 
not  sustain  this  conviction — ^but  the  common  law  clearly  does, 
and  there  is  nothing  in  the  statute  to  interfere  with  the  com- 
mon law  rule.(a)  No  objection  on  the  ground  of  variance 
can  be  sustained.  The  case  is,  in  principle,  like  a  conviction 
of  manslaughter  under  an  indictment  for  murder  ;  or  of  simple 
larceny,  under  an  indictment  for  burglary  or  robbery.  The 
indictment  charges  facts  enough,  and  more  than  enough,  to 
make  out  a  misdemeanor  ;  and  the  prosecution  is  never  in  such 
case  holden  to  fail,  merely  because  all  the  alleged  circumstan- 
ces are  not  proved,  if  such  as  are  proved  make  out  a  crime, 
though  of  an  inferior  degree.  This  has  been  uniformly  held  by 
the  English  courts  where  the  crime  proved  is  of  the  same 
generic  character  with  that  charged  5  for  instance,  where  the 
proof  is  of  an  inferior  felony,  and  the  indictment  charges  a 
higher.  An  exception  was  at  one  time  made  by  those  courts  if 
the  inferior  crime  was  of  a  lower  class,  as  a  misdemeanor ; 
but  that  went  on  the  ground  that  the  prisoner  lost  some  advan- 
tage—e.  g.  the  privilege  of  being  defended  on  the  whole 
matter  by  counsel.  No  such  reason  is  to  be  found  in  our  crimi- 
nal system.  The  subject  was  examined  by  this  court  in  The 
People  V.  WhUcy  (22  Wend.  175  to  177,)  where  several  refer- 
ences to  the  English  books  may  be  found.  The  court  below 
were  right ;  and  the  motion  for  a  new  trial  is  denied. 

Rule  accordingly.  (6) 

(a)  See  The  People  v.  QuoUau,  M,  5.,  sUted  in  Cowen  4-  HUP*  Notee  to 
Pha.  Ev,  498,  9. 

(6)  See  Cowen  4-  HiWe  Notee  to  Pha,  Ev,  497,  957,  8,  and  the  euee  there 
eited.  Alw  Commonwealih  v.  Orifin  (21  Pick,  533,  525 ;)  The  State  y.  Statu 
difer,  (5  Parterre  Rep.  533,  531 ;)  The  State  y.  Stedman,  (7  id,  495 ;)  Regina  y. 
NieheU,  (9  Can.  4-  Payne,  870;)  Regina  y.  Gr\gUh»,  (8  id.  374;)  Arch.  Cr. 
PI,  106,  et  $eq.;  Rooc.  Cr.  Ev.  74. 


[end  of  mat  TEKM.] 
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Coop£&  and  wife  vs,  Whitney. 

Though  ft  femftle  who  married  in  1810  immodiatelj  deserted  her  husband,  and 
ever  after  lived  in  adolterj  with  another,  she  may  nevertheless  be  endowed 
of  her  husband's  lands,  provided  he  died  smce  the  revised  statutes  took  eflfect, 
without  havmg;  obtained  a  divorce. 

In  1832,  M.,  having  three  mortgages  outstanding  against  him,  owned  respec 
tivelj  by  S.,  L.  and  fi.,  covering  the  same  premises,  executed  to  B.  a  deed 
of  the  premises  absolute  on  its  face.  At  the  time  of  giving  the  deed  a  cove- 
nant was  entered  into  between  M.  and  B.,  by  which,  after  reciting  M/s  liabili- 
ty for  the  debts  secured  by  the  mortgages,  and  that  the  deed  was  given  **  for 
the  purpose  and  in  consideration  on  the  part  of  said  M.  of  paying  his  aforesaid 
debts,  and  for  the  purpose  and  in  consideration  on  the  part  of  said  B.  of  secur- 
mg  his  claim,"  &c.,  it  was  agreed,  that  B.  should  satisfy  and  discharge  the 
mortgage  debts  of  S.  and  L.,  dLc.  and  deliver  up  the  bond  accompanying  his 
own  mortgage  to  be  cancelled :  also  that,  if  B.  should  be  able,  in  a  reasonable 
time,  to  sell  the  premises  for  more  than  sufficient  to  satisfy  the  three  debts, 
together  with  his  expenses,  &c.  he  would  pay  the  excess  to  M.  &c.  B.  never 
took  possession  of  the  premises,  but  in  1833,  conveyed*  them  to  W.  for  a  sum 
more  than  sufficient  to  satisfy  the  debts,  and  the  excess  was  duly  paid  to 
M.    The  mortgages  of  L.  and  B.  were  paid  out  of  the  purchase  money ;  and 
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W.,  during  the  nme  year  that  he  purchased,  conveyed  the  premiaee  to  the 
wife  of  one  V.,  who  with  her  husband  went  into  poesession  and  have  eontinned 
to  occupy  ever  since.  Shortly  after  their  possession  commenced,  V.  took  an 
assignment  of  S.*b  mortgage  which  was  then  due;  and  in  1834  B.  died, 
leaving  a  widow,  who  brought  ejectment  against  V.,  claiming  that  she  was  en- 
titled to  dower  in  the  premises.    Heldf  that  she  could  not  recover. 

If  a  deed  of  lands  be  given,  absolute  on  its  face,  and  a  contemporaneous  cove- 
nant executed  between  the  parties,  expressing  the  object  of  the  conveyance 
and  importing  a  qualification  of  the  title  designed  to  be  conveyed,  both  should 
be  regarded  as  one  instrument 

Semble,  that  notwithstanding  what  was  said  in  Palmer  v.  Gurtue^,  (7  Wend, 
348,)  the  reservation  of  a  right  to  redeem  is  necessary  to  constitute  a  technical 
mortgage. 

Whether  a  deed  and  covenant,  which,  construed  as  one  instrument,  contain  all 
the  essentials  of  a  mortgage,  with  the  single  exception  of  there  being  no  ex- 
press provision  that  the  deed  shall  become  void  on  payment,  can  be  deemed  a 
mortgage,  quere. 

Where  a  deed  of  lands  is  executed,  and  a  covenant  made  between  the  parties  at 
the  same  time,  declaring  that  the  grantee  shall  sell  the  lands  to  pay  certain 
of  the  grantor's  debts,  and  return  to  him  the  surplus,  but  containing  no  reserva- 
tion  of  a  right  to  redeem,  the  transaction  will  be  regarded  as  constituting  a  con- 
veyance in  iruetf  and  not  a  mortgage,    Semble, 

Such  a  trust  is  valid,  both  at  conmion  law,  and  under  the  revised  statutes. 

And  though  in  the  instrument  creating  the  trust  there  be  no  express  stipulation 
on  the  part  of  the  trustee  that  he  will  sell,  yet  if  such  be  the  obvious  intent  tm 
gathered  from  the  diflSsrent  parts  of  it,  a  court  of  equity  will  eompel  a  sale. 

A  widow  is  not  dowable  of  a  mere  trust  estate  of  her  husband. 

Though  a  widow  is  entitled  to  dower  in  an  equity  of  redemption,  she  eanno) 
maintain  ejectment  for  it  against  the  mortgagee  or  his  assigns  in  possession, 
if  the  mortgage  be  forfeited ;  but  must  resort  to  a  court  of  equity. 

Where  the  purchaser  of  an  equity  of  redemption  is  in  possession,  and  takes  an  as 
signment  of  the  mortgage,  his  equitable  interest  ts  thereby  merged  in  the  legal, 
and  his  title  rendered  absolute.    Semble, 

A  husband  and  wife  may  have  separate  interests  in  the  same  real  property ; 
though  for  many  purposes  they  are  regarded  in  law  as  one  person. 

If,  after  a  conveyance  to  a  wife  of  an  equity  of  redemption,  she  and  her  husband 
take  possession  of  the  mortgaged  premises,  and  the  husband  become  the  as- 
signee  of  the  mortgage,  this  is  not  such  a  union  of  the  equitable  and  legal  in. 
terest  in  the  same  person  as  renders  the  doctrine  of  merger  applicable ;  but  the 
wife  will  be  regarded  as  holding  under  the  mortgagor,  and  the  husband  under 
the  mortgagee.    Semble, 

A  grantee  of  lands,  in  ejectment  agamst  him  for  dower  brought  by  the  widow 
of  his  grantor,  is  not  estopped  from  showing  the  real  nature  of  the  interest 
which  the  grantor  had  in  the  premises ;  e.  g.,  that  instead  of  being  abedluta  own- 
er, he  was  a  mere  mortgagee,  or  trustee  with  power  to  mSL    SemUe, 
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So,  it  may  be  show  a  that  the  gnntor**  interest  wai  an  equity  of  redemption  only, 
and  that  the  grantee  has  become  the  owner  or  assignee  of  the  mortgage. 

Ejectment,  to  recover  an  undivided  third  of  a  lot  of  land  in 
the  village  of  Binghamton,  Broome  county,  which  the  plain- 
tiffs claimed  as  the  dower  of  Mrs.  Cooper,  who  was  widow  of 
John  Burlew  deceased.  The  cause  was  tried  at  the  Broome 
circuit,  in  May,  1840.  The  case  was  this  :  Burlew  and  Mrs, 
Cooper  were  married  in  July,  1810,  but  had  never  afterwards 
lived  together.  Soon  after  the  marriage,  Mrs.  Cooper  went  to 
live  with  her  present  husband,  and  had  continued  to  live  with 
him  ever  since,  he  treating  her  as  his  wife.  On  the  28th  of  Sep- 
tember, 1829,  Lewis  St.  John  conveyed  the  premises  in  ques- 
tion to  Sidney  S.  and  George  Morse,  who  on  the  same  day 
mortgaged  the  property  to  St.  John,  to  secure  the  payment  of 
$200  with  mterest.  On  the  18th  of  February,  1830,  George 
Morse  released  his  interest  in  the  property  to  Sidney  S.  Morse. 
On  the  14th  of  May,  1832,  Sidney  S.  Morse  mortgaged  the  prop- 
erty to  Francis  T.  Luquire,  to  secure  the  payment  of  about 
$340 ;  and  on  the  14th  day  of  the  same  month  Morse  also 
mortgaged  the  property  to  John  Burlew,  (the  husband  of  Mrs. 
Cooper,)  to  secure  the  payment  of  $210  with  interest.  On 
the  19th  of  July,  1832,  Morse  conveyed  the  premises  in  fee  to 
John  Burlew.  A  covenant  bearing  even  date  with  the  deed 
was  entered  into  between  Morse  and  Burlew,  by  which,  after 
reciting  that  Morse  was  indebted  to  the  several  mortgagees  in  the 
amount  secured  by  the  three  mortgages,  it  was  agreed  between 
the  parties  ^^  for  the  purpose  and  consideration  on  the  part  of 
said  Sidney  of  paying  his  aforesaid  debts,  and  for  the  purpose 
and  consideration  on  the  part  of  said  John  of  securing  his  claim 
aforesaid,  that  said  Sidney  should  convey  to  said  John  the  said 
mortgaged  premises,  and  that  said  John  should  pay,  satisfy 
and  discharge  the  said  debts  of  said  St.  John  and  Luquire  ;  and 
further,  that  if  said  John  should  within  a  reasonable  time  here- 
after be  enabled  to  sell  said  premises  for  more  than  sufficient 
to  pay  said  debts,  including  his  own,  with  interest,  and  any 
charges  and  expenses  to  which  he  might  be,  before  or  at  that 
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time,  subjected  in  relation  to  said  premises,  that  said  John 
should  pay  such  excess  to  said  Sidney.  And  said  Sidney  hay- 
ing executed  a  deed  of  said  premises  to  said  John  bearing 
even  date  herewith  in  pursuance  of  said  agreement,  the  said 
John,  in  consideration  of  the  premises  and  of  said  conveyance, 
hereby  agrees  to  pay  and  discharge  the  said  mortgage  debts 
of  said  St.  John  and  Luquire,  and  indemnify  the  said  Sidney 
against  the  said  debts  secured  by  said  mortgages,  and  also  to 
deliver  up  his  own  bond  which  accompanies  his  said  mortgage 
to  said  Sidney  to  be  cancelled  ;  and  further  agrees,  that  if  he 
shall  be  enabled  in  a  reasonable  time  hereafter  to  sell  said  prem- 
ises for  more  than  a  sufficient  sum  to  pay  the  three  aforesaid 
mortgage  debts  with  charges  and  expenses  which  he  may  incur 
in  relation  to  said  premises,  he  will  pay  to  said  Sidney  or  his 
legal  representatives  such  excess."  It  was  further  agreed, 
that  Burlew  might  take  assignments  of  the  mortgages  to  St. 
John  and  Luquire  for  the  better  securing  of  his  title ;  but  in 
that  case  Morse  was  not  to  be  held  personally  responsible  on 
the  bonds  which  accompanied  the  mortgages,  but  Burlew  was 
to  look  exclusively  to  the  land  for  his  security. 

Notwithstanding  the  deed  to  Burlew,  Morse  still  continued 
in  possession  of  the  property  until  March,  1833,  when  he 
agreed  to  sell  the  premises  to  Joshua  Whitney,  jun.  for  the 
sum  of  $1000 — telling  him  that  the  deed  was  to  come  from 
Burlew.  Whitney  was  to  pay  the  three  mortgages,  and  the 
balance  of  the  purchase  money  he  was  to  pay  to  Morse.  Bur- 
lew thereupon,  on  the  25th  of  March,  1833,  conveyed  to  Whit- 
ney, and  Whitney  executed  a  bond  and  mortgage  to  Burlew. 
The  bond  recited  the  three  mortgages,  the  conveyance  by 
Morse  to  Burlew,  and  was  then  conditioned  that  Whitney  should 
pay  and  satisfy  the  two  mortgages  to  St.  John  and  Luquire,  so 
as  to  indemnify  Burlew  against  his  covenant  to  Morse,  and 
should  also  pay  Burlew  the  amount  then  due  on  his  mortgage, 
within  two  years.  Whitney  paid  the  balance  of  the  purchase 
money  beyond  the  amount  of  the  three  mortgages  to  Morse. 
He  also  paid  ofif  the  mortgage  to  Luquire,  afnd  satisfaction 
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was  entered  of  record.  On  the  7th  of  August,  1833,  Whit- 
ney conveyed  the  premises  to  Susan  E.  Whitney,  the  wife 
of  the  defendant,  Vincent  Whitney.  On  the  4th  of  Septem- 
ber, 1833,  the  defendant,  Vincent  Whitney,  purchased  and 
took  an  assignment  of  the  mortgage  to  St.  John.  Burlew  died 
in  October,  3834,  and  in  November,  1835,  the  defendant  paid 
off  the  mortgage  to  Burlew,  whose  administrator  received  the 
money  and  acknowledged  satisfaction.  The  plaintiffs  were 
married  about  two  years  before  this  suit  was  commenced.  The 
judge  charged  the  jury  that  the  defendant,  deriving  his  title 
directly  or  indirectly  under  Burlew,  was  estopped  from  deny- 
ing that  title,  and  that  the  widow  of  Burlew  was  entitled  to 
recover  dower  in  the  premises.  The  defendant  excepted,  and 
the  jury  found  a  verdict  for  the  plaintiffs.  The  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

/.  ^.  Collier^  for  the  defendant. 
M,  T,  Reynolds^  for  the  plaintiffs. 

By  the  Courty  Bronson,  J.  The  objection  that  the  demand- 
ant forfeited  her  dower  by  eloping  from  her  former  husband 
and  living  in  adultery  with  the  present  one,  is  answered  by  the 
the  case  of  Reynolds  v.  Reynolds^  (24  Wend,  193.)  There 
was  no  divorce,  and  Burlew  did  not  die  until  after  the  revised 
statutes  took  effect.  But  there  are  two  very  good  answers  to 
this  action. 

Burlew,  the  husband,  did  not  take  an  unqualified  fee  in  the 
land  under  the  deed  from  Sidney  S.  Morse.  That  deed  must 
be  read  in  connection  with  the  covenant  or  defeasance  which 
was  executed  at  the  same  time.  These  two  instruments  arc 
a  part  of  the  same  transaction,  and  constitute  but  one  con- 
veyance, (a)  What  then  was  the  nature  of  Burlew's  interest  ? 
According  to  the  case  of  Palmer  v.  Gumsey^  (7  Wend.  248,) 

(a)  See  Ooimh  ^  HiWt  Notu  to  PhiL  £e.  1491, 9««ul  fAtf  auu  then  eUed. 
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he  was  a  mortgagee.  In  that  case  the  defendant,  being  in- 
debted tt)  the  plaintiff's  wife,  executed  to  the  plaintiff  a  deed 
in  fee  of  certain  lands  ;  and  the  plaintiff,  by  a  separate  instru- 
ment, after  reciting  the  conveyance,  agreed  that  if  the  land 
should  sell  for  more  than  enough  to  pay  off  certain  incum- 
brances, and  the  consic^eration  mentioned  in  the  deed — which 
was  the  amount  of  the  plaintiff's  debt — and  the  trouble  the 
plaintiff  should  be  put  to,  he  would  pay  back  to  the  defendant 
all  the  overplus.  It  was  holden,  that  the  two  instruments  to* 
gether  constituted  a  mortgage.  Savage,  Ch.  J.  said  :  "  it  is 
true,  there  was  no  right  of  redemption  of  the  land  itself — that 
was  to  be  sold  ;  but  the  avails  were  to  belong  to  the  grantor, 
aftier  paying  all  incumbrances  and  expenses."  He  added,  that 
the  agreement  to  return  the  overplus  money  "  clearly  shews 
that  it  was  not  the  intention  of  the  grantor  to  part  with  any 
more  of  his  interest  in  the  premises  conveyed  than  sufficient 
to  satisfy  the  mortgages,  and  the  amount  due  the  plaintiff." 
That  case  goes  the  whole  length  of  deciding  that  the  convey- 
ance now  under  consideration  is  a  mortgage.  Morse,  being  in- 
debted in  the  amount  of  the  three  mortgages  to.St.  John,  Luquire 
and  Burlew,  conveys  by  deed  in  fee  to  Burlew,  who,  by  a  sep- 
arate instrument  executed  at  the  same  time,  agrees,  that  if  he 
can  sell  the  premises  within  a  reasonable  time  for  more  than 
enough  to  satisfy  the  three  debts  atid  his  expenses,  he  will  pay 
the  excess  to  Morse.  Burlew  did  not,  in  terms,  covenant  that 
he  would  sell,  should  an  opportunity  present,  nor  did  the  gran-^ 
tee  make  any  such  stipulation  in  Palmer  v.  Gumsey.  If  Bur- 
lew is  to  be  regarded  as  a  mortgagee,  then  it  is  quite  clear 
that  the  demandant  has  no  right  to  dower.  Burlew  did  not 
enter  under  the  mortgage.  He  executed  the  power  to  sell,  by 
conveying  the  land  to  Joshua  Whitney,  junior,  who  has  since 
conveyed  to  the  wife  of  Vincent  Whitney,  the  defendant.  The 
conveyance  has  answered  the  precise  end  which  the  parties  de- 
signed to  accomplish  by  it.  The  three  debts  which  the  con- 
veyance was  made  to  secure,  have  all  been  paid  off,  and  Morse 
has  got  the  "excess"  for  which  the  land  sold  beyond  the 
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amount  of  the  debts.  Mrs.  Whitney  has  acquired  the  interest 
of  both  mortgagor  and  mortgagee,  by  virtue  of  her  purchase 
under  the  power.  Burlew  never  had  any  such  seisin  of  the 
land  as  could  entitle  his  widow  to  dower. 

Although  the  conveyance,  consisting  of  the  deed  and  cove- 
nant, was  not  in  the  most  usual  form  for  making  a  mortgage, 
it  had  all  the  essential  qualities  of  a  mortgage,  with  the  single 
exception  that  there  was  no  express  condition  that  the  deed 
should  become  void  on  payment  of  the  debts  which  it  was  made 
to  secure.  It  may  be  that  without  such  a  condition  Morse 
could  not  redeem,  and  then  there  is  undoubtedly  some  difficul- 
ty in  holding  that  this  was  a  technical  mortgage.  In  Palmer 
V.  Gumseyj  it  was  said  that  there  was  no  right  to  redeem,  and 
still  the  conveyance  was  held  to  be  a  mortgage.  But  as  that 
doctrine  is  questioned  by  the  demandant,  I  will  assume  that 
this  was  not  a  mortgage.  What,  then,  was  the  nature  of  the 
transaction  1  It  was  not  a  case  of  purchase  and  sale.  Bur- 
lew  did  not  take  the  land  to  his  own  use.  He  was  to  sell  and 
pay  three  specified  debts,  and  return  the  surplus  money  to  the 
grantor.  This  v^as  a  trust — valid  both  at  the  common  law  and 
under  our  new^  code.  (1  R.  S,  728,  §  66.)  Although  there 
was  no  express  covenant  on  the  part  of  Burlew  to  sell,  his  du- 
ty to  sell  can  easily  be  gathered  from  the  agreement,  and  there 
can  be  no  doubt  that  the  performance  of  that  duty  would  have 
been  enforced  by  a  court  of  equity.  Burlew  would  not  have 
been  permitted  to  hold  the  land  to  his  own  use,  after  an  oppor- 
tunity presented  of  selling  for  more  than  enough  to  pay  the 
debts.  He  has  treated  the  conveyance  as  the  creation  of  a 
trust,  and  the  trust  has  been  completely  executed.  The  land 
has  been  sold,  the  debts  paid,  and  the  surplus  money  returned 
to  the  grantor.  And  now  we  have  the  widow  of  the  trustee 
claiming  dower  in  the  trust  estate.  I  need  not  refer  to  books 
to  prove  that  a  woman  is  not  dowable  of  a  trust  estate. (i) 


(&)  See  Oermond  ▼.  Jontt,  (9  HiU,  569, 573;)  PoweU  y.  The  Moimn  and  Brm^ 
Mid  Mmmf.  Co.  (3  Mamm'9  Rep.  347.) 
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I  am  strongly  inclined  to  the  opinion  that  this  should  be  re- 
garded as  a  trust,  rather  than  a  mortgage.  But  whether  it  be 
the  one  or  the  other,  the  demandant  cannot  maintain  her 
claim  to  dower. 

There  is,  I  think,  another  good  answer  to  the  action.  Let  us 
assume  that  the  conveyance  to  Burlew  was  neither  a  trust  nor  a 
mortgage,  but  an  absolute,  grant  of  the  land  to  his  own  use. 
Still,  he  took  the  property  subject  to  the  two  mortgages  to 
St.  John  and  Luquire,  and  consequently  acquired  nothing  more 
than  an  equity  of  redemption.  The  mortgage  to  Luquire  has 
been  paid  off,  and  may  therefore  be  laid  out  of  the  case.  But 
the  mortgage  to  St.  John  is  still  a  charge  on  the  land.  It  has 
been  assigned  to  the  defendant,  who  is  in  possession,  and  the 
mortgage,  as  I  infer  from  the  case,  is  forfeited.  Now  although 
a  widow  may  have  dower  in  an  equity  of  redemption,  she  can- 
not, after  a  forfeiture,  recover  the  land  in  an  action  at  law 
against  the  mortgagee,  or  his  assigns,  in  possession.  {Van 
Duyne  v.  Thayre^  14  Wmd.  233,  and  19  id.  162.)  Such  rights 
as  she  has  must  be  enforced  in  a  court  of  equity. 

But  it  is  said  that  the  St.  John  mortgage  has  been  extin- 
guished, and  cannot  now  be  set  up.  I  will  assume  for  the 
present  that  Mrs.  Whitney,  who,  through  several  mesne  con- 
veyances, holds  under  the  mortgagor,  has  purchased  and  taken 
an  assignment  of  the  mortgage.  How  will  the  question  then 
stand  ?  By  the  deed  to  her  of  August  7th,  1833,  she  acquired 
nothing  more  than  an  equity  of  redemption.  The  mortgage, 
as  I  infer,  was  then  forfeited,  and  the  legal  estate  was  conse- 
quently vested  in  St.  John,  the  mortgagee.  In  September  fol- 
lowing, she  purchased  and  took  an  assignment  of  the  mortgage. 
Now  assuming  that  there  was  a  merger  of  one  of  the  two  in- 
terests thus  united  in  the  same  person,  which  of  the  two  inter- 
ests was  extinguished  ?  Did  the  mere  equity  which  she  had 
previously  acquired  under  the  mortgagor  swallow  up  the  legal 
estate  which  she  purchased  from  the  mortgagee ;  or  was  the  equi- 
ty drowned  in  the  legal  estate  ?  There  is  much  reason  for  say- 
ing that  the  equity  is  gone,  and  that  the  conditional  fee  cre- 
ated by  the  mortgage  has  become  absolute.    In  this  view  of 
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the  case  the  supposed  union  of  the  two  interests  ia  the  same  in- 
dividual proves  nothing  in  favor  of  the  demandant.  As  the 
mortgage  was  anterior  to  the  husband's  purchase,  and  the  title 
under  it  has  now  become  perfect,  it  is  difficult  to  see  how  the 
demandant  can  recover  dower  either  at  law  or  in  equity.  {See 
Jackson  v.  Demtt^  6  Cowerij  316  ;  4  Kent^  45,  4/A  ed.  ;  Van 
Duyne  v.  Thayre^  14  Wend.  233,  and  19  id,  162,  and  the  cases 
there  died,) 

But  it  is  not  necessary  to  determine  what  would  be  the  effect 
of  a  union  of  the  two  interests  in  the  same  individual,  for  the 
mortgage  was  not  assigned  to  Mrs.  Whitney,  but  to  her  hus- 
band, the  defendant.  She  holds  under  Morse,  the  mortgagor, 
and  he  holds  under  St.  John,  the  mortgagee.  Although  for 
many  purposes  husband  and  wife  are  regarded  in  the  law  as 
one  person,  there  can  be  no  doubt  that  they  may  have  separate 
interests  in  same  real  property. 

It  is  said  that  there  is  an  estoppel  in  the  way  of  the  defence 
which  has  been  set  up.  In  the  first  view  which  has  been  taken 
of  the  case,  we  have  seen  that  Burlew  took  either  a  mortgage, 
or  a  trust  estate,  and  that  he  executed  the  power  or  trust  by 
conveying  the  land.  It  is  now  said  that  the  purchaser  is  estop- 
ped from  denying  that  Burlew  had  an  absolute  estate  in  the 
land.  If  that  be  so,  then  the  wife  of  every  mortgagee  or 
trustee  who  has  sold  lands  in  pursuance  of  his  authority  may 
recover  dower  in  the  mortgage  or  trust  property.  The  thing 
is  preposterous. 

In  the  other  aspect  of  the  case,  Burlew  was  neither  mort- 
gagee nor  trustee  ;  his  deed  was  absolute.  But,  as  we  have  al^ 
ready  seen,  he  purchased  subject  to  the  mortgage  to  St.  John, 
and  consequently  acquired  nothing  more  than  an  equity  of  re- 
demption. That  equity  he  transferred  through  Joshua  Whit- 
ney, jun.,  to  Susan  E.  Whitney.  What  possible  objection  can 
there  be  against  allowing  her  to  show  what  was  the  true  char- 
acter of  the  transaction  1  She  is  not  setting  up  a  paramount 
title  in  a  stranger.  She  does  not  dejiy  that  Burlew  had  a  title 
or  interest  of  some  sort  to  convey ;  but  only  proposes  to  sbov 
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what  particular  interest  he  had,  and  transmitted  to  her.  We 
have  gone  very  far — too  far,  I  fear,  in  some  cases — in  allow- 
ing estoppels  in  the  action  of  dower ;  but  I  am  not  aware  of 
any  case  which  will  answer  the  demandant's  purpose.  If  the 
action  was  against  Mrs.  Whitney,  who  holds  under  Burlew,  I 
should  not  think  her  concluded  from  showing  what  particular 
interest  Burlew  had  to  convey.  But  the  action  is  not  against 
her,  nor  against  any  one  claiming  under  her.  The  defendant, 
as  we  have  seen,  holds  under  St,  John,  and  clearly  he  is  not 
estopped  to  set  up  his  legal  title. 

New  trial  granted. 


Moon  and  another  vs,  Eldred. 

In  an  action  against  several  for  a  tort,  if  the  trial  be  by  jury,  and  the  evideneo 
fail  to  implicate  one  of  the  defendants,  the  judge  or  jnstice,  if  requested,  should 
advise  the  jury  to  find  a  verdict  for  such  defendant,  in  order  that  he  may  bo 
used  as  a  witness  for  his  co-defendants.    And  see  note  {a). 

Otherwise,  however,  in  actions  ex  eontraetu;  and  this  even  though  the  defendant 
who  asks  the  verdict  has  pleaded  a  matter  in  his  own  personal  discharge— e.  g. 
infancy,  bankruptcy,  Slc, — and  has  established  his  plea  by  proof  which  the 
plaintifT  docs  not  gainsay  or  resist.    See  note  (a.) 

And  where  the  action  is  for  a  tort,  if  all  the  defendants  have  put  themselvea 
upon  a  joint  plea  of  justification,  no  separate  acquittal  of  one  can  take  place. 
Semhle;  see  note  (a). 

A  defendant,  moreover,  can  in  no  case  be  thus  acquitted,  except  where  there  is 
an  entire  absence  of  evidence  to  implicate  him ;  for  if  there  be  any,  even  the 
slightest  evidence  against  him,  though  in  the  opinion  of  the  judge  not  sufficient 
to  convict,  he  cannot  be  discharged  as  a  party  and  received  as  a  witness.  890 
note  (a). 

The  general  doctrine  on  this  subject  applies  as  well  to  criminal  as  to  civil  cases. 
See  note  (a). 

Whether  the  separate  acquittal  shall  be  directed  on  the  close  of  the  plaintiff's 
case,  or  be  postponed  to  a  subsequent  period  of  the  trial,  is  matter  of  disGretion 
with  the  judge ;  though  in  practice  it  has  been  usual  to  direct  it  upon  the  clos- 
ing of  the  plaintiff's  case.    Semhle ;  see  note  (a). 

Error  will  lie,  in  this  state,  for  a  total  denial  of  the  right  to  such  acquittal  in  a 
ease  where  one  should  have  been  directed.     See  note  (a). 

When  the  tiial  is  befove  a  justioe  of  the  peace,  without  a  jury.he  may,  when  th* 
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plaintiff  cIoMi  his  proof,  discharge  a  defendant  against  whom  no  evidence  has 
been  given. 

No  jadgrocnt,  however,  shoald  be  entered  under  such  circumstances  until  the 
final  disposition  of  the  cause. 

In  trover  before  a  justice  against  two  defendants,  »no  of  them,  on  the  closing  of 
the  plaintiff's  testimony,  was  discharged,  and  a  judgment  for  costs  forthwith 
rendered  in  his  favor.  Ho  was  then  sworn  as  a  witness,  and  the  justice  finally 
gave  judgment  for  costs  in  favor  of  the  other  defendant  Held,  that  the 
proceedings  were  erroneous,  and  that  both  judgments  should  be  reversed. 

Had  the  plaintiff  ultimately  succeeded  against  the  defendant  in  whose  favor  the 
last  judgment  was  rendered,  the  other  judgment,  being  such  as  the  party  who 
recovered  it  was  entitled  to  in  the  final  result,  might  have  been  sustained. 

Though  one  of  several  defendants  sued  for  a  wrong  in  a  justice's  court  be  dia* 
charged,  yet  if  the  opposite  party  appeal,  such  defendant  is  not  therefore  a 
competent  witness  on  the  trial  of  the  appeal.     See  note  (a). 

E&ROR  to  the  Rensselaer  C.  P.  Eldred  sued  Moon  &  Brock 
before  a  Justice,  and  declared  in  trover  for  a  quantity  of  hem- 
lock boards.  The  defendants  pleaded  separately  not  guilty* 
On  the  trial,  after  the  plaintiff  had  given  his  evidence  and  rested 
the  cause,  Moon  moved  to  be  discharged  and  have  judgment 
of  nonsuit  entered  in  his  favor,  on  the  ground  that  there  was 
no  evidence  against  him.  The  justice  granted  the  motion,  and 
gave  judgment  of  nonsuit  against  the  plaintiff  in  favor  of  Moon 
for  $2,79  costs.  Moon  was  afterwards  sworn  as  a  witness  for 
iBrock,  who  called  several  witnesses.  After  the  evidence  clos- 
ed, the  justice  rendered  judgment  of  nonsuit  against  the  plain- 
tiff in  favor  of  Brock  for  $2,97  costs.  The  plaintiff  brought 
a  certiorari  in  the  C.  P.,  where  both  judgments  were  reversed. 
The  defendants  sued  out  a  writ  of  error. 

/.  Romeyn^  for  the  plaintiffs  in  error. 

D.  L.  Seymour,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  In  actions  for  torts,  when  the 
trial  is  by  jury,  if  the  plaintiff  gives  no  evidence  agabst  one 
of  several  defendants,  the  judge  or  justice  should  advise  the 
jury  to  find  a  verdict  for  the  defendant  who  has  not  been  im- 
plicated by  the  evidence,  to  the  end  that  he  may  be  sworn  a^ 

Vol.  III.  U 
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a  witness  for  the  other  defendants. (a)  Where,  as  in  this  instance, 
the  trial  is  without  a  jury,  the  justice  may,  when  the  plaintiff 
closes  his  proofs,  discharge  a  defendant  against  whom  no  evi- 


(a)  The  law  w  well  Bettlcd,  that  one  of  several  defendants  jointly  sued  for  a 
tort,  may  be  acquitted,  end  sworn  for  his  co-defendants.  {See  Sehermerhom  ▼. 
Schermerhorn,  1  Wend.  1 19,  123;  Brown  v.  Howard.  14  Johns,  Rep,  119,  122; 
Dougherty  v.  Doraey,  4  Bibb.  207 ;  Barney  v.  Moultrop,  1  RooVs  Rep,  489 ;  Hig. 
don's  heirs  v.  Higdon's  devisees,  6  J,  J,  Marsh.  53, 4 ;  Ballard  v.  Noaks,  2  Arkan. 
Rep.  45 ;  1  Phil,  j'Am.  on  Ev.  59 ;  Oreenl.  Ev.  4U3 ;  Noyea  v.  Hewitt,  18  Wend. 
141 ;  and  see  the  eases  infra.)  And  it  makes  no  difference  whether  the  defendants 
have  pleaded  separately  or  jointly ;  (Van  Deusen  y.  Van  Slyck,  15  Johns.  Rep.  223 ; 
Bates  Y.  ConkUng,  lU  Wend,  389,  392 ;)  though  otherwise,  where  they  have  put 
themselves  upon  a  joint  plea  of  justification,  in  which  case,  it  seems,  there  can  be 
no  separate  verdict.  {Bates  v.  Conkling,  10  Wend,  389,  392,  tn  connection  with, 
Highy  V.  WiUiams,  16  Johns,  Rep.  217.)  A  defendant,  moreover,  cannot  be  thus 
acquitted  except  in  the  absence  of  all  evidence  tending  to  implicate  him.  The  rule 
on  this  subject  has  been  stated  thus :  **  if  there  is  any,  even  the  slightest  evidence 
against  him,  (the  defendant  whose  acquittal  is  sought,)  he  cannot  be  discharged  as 
a  party,  and  received  as  a  witness.  The  want  of  evidence  against  a  party,  in  order 
to  entitle  him  to  be  a  witness,  should  be  so  glaring  and  obvious,  as  to  afford  strong 
grounds  of  belief  that  he  was  arbitrarily  matle  a  defendant  to  prevent  his  testimony." 
(Per  Thompson  C,  J.,  in  Brown  v.  Howard,  H  Johns.  Rep.  119;  Bates  v.  Conkling, 
10  Wend.  392,  3.)  And  Chief  Baron  Gilbert  says—**  there  must  bo  no  manner 
of  evidence  against  the  defendant ;"  for,  ho  adds,  "  if  there  be  evidence  against 
one«  though  in  the  judge^s  opinion  not  enough  to  convict  him,  yet  such  person  can 
be  no  witness  for  the  other,  because  his  guilt  or  innocence  must  await  the  event 
of  the  verdict.**  (1  Gilb.  Ev.,  {Lofft.)  250  ;  and  see  Bull.  N.  P.  285;  1  PhiL 
Ev.  73,  7<A  Lond.  ed. ;  Wilmarth  v.  Mountford,  4  Wash.  C,  C.  Rep.  79,  80 ; 
Lanning^s  lessee  v.  Case,  id,  169.)  The  rule  was  laid  down  in  a  recent  case  in 
Arkansas,  in  nearly  the  words  of  Gilbert,  with  the  additional  qualification  that 
the  testimony  of  the  defendant  must  appear  to  be  important  for  his  co^efendants. 
{Ballard  v.  Noaks,  2  Arkan.  Rep.  45,  52.) 

Tlie  general  doctrine  applies  as  well  to  criminal  as  to  civil  cases.  (2  R. 
S.  735,  §  19;  Mae  Nally's  Evidence,^  56;  The  PeopU  v.  BtW,  10  Johns,  Rep. 
95;  and  see  Campbell  v.  The  Commonwealth,  2  Virg.  Cas.,  3i4;  Bower, 
han's  ease,  4  City,  H,  Ree,  136;  Pennsylvania  v.  Leach,  Addie.  Rep.  352; 
IHaWsP.  C.  306;  Rex  v.  Mowbey,  6  T,  R,  623;  State  v.  Blennerhassett, 
Walker's  Rep.  7,  16,  l7  ;  State  v.  Mooney,  1  Yerg,  431  ;  State  v.  MiUs,  2  Dev. 
Rep.AZO;  Nicholas  v.  The  State,  6  Missou.  Rrp.  1,  6;  Ballard  v.  Noaks,  ft 
Arkan.  Rep.  45.)  And  it  has  been  thought  that  it  should  apply  also,  under  cer- 
tain  circumstances,  in  actions  ex  contractu ;  as,  where  one  of  several  defen- 
dants pleads  a  matter  in  his  own  personal  discharge— e.  g.  infancy,  bankruptcy, 
A^c— and  establishes  his  plea  by  proof  which  the  plaintiff  does  not  presume  to 
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dence  has  been  given.  But  he  should  not  at  that  stage  of  the 
trial  render  a  judgment  for  costs  against  the  plaintiff;  because 
it  may  then  happen,  as  it  has  in  this  case,  that  there  will  be 


g&iasay  or  reaiflt.  {See  Afialo  v.  FourdrinieTf  6  Bing.  306  ;  Bate  ▼.  Russell,  1 
Mood.  ^  Malk.  332;  Kimball  v.  Lamton,  U  Verm,  Rep.  138,  143,  4;  Hartnest 
V.  Thampmn,  5  Johns.  Rep.  160;  1  Phil.  ^  Am.  on  Et.  59,  note  (3) ;  OreenU 
on  Ev.  403,  note  (2).)  It  geems  to  have  been  settled,  however,  both  in  England 
and  this  state,  that  the  law  is  otherwise.  {Emmet  and  another  v.  Butler  and  others, 
7  Taunt.  Rep.  599;  Schermerhom  v.  Schermerhom,  1  Wend.  119;  Supervisors 
of  Chenango  v.  Birdsall,  4  id.  453,  457.) 

The  cases  pr-esent  considerable  diversity  as  to  the  time  when  the  acquittal  should 
take  place,  viz :  whether  upon  the  dosing  of  the  proofs  on  the  side  of  the  plaintiff, 
or  at  some  subsequent  stage  of  the  cauiM).  Mr.  Phillips  in  the  7th  ed.  of  his  work 
on  evidence  at  p  73,  has  stated  the  general  rule  to  be,  that,  "  one  of  several  de- 
fendants  is  not  entitled  to  a  verdict,  separately  from  the  rest,  at  the  close  of  tho 
plaintiff's  case,  altliough  the  plaintiff  has  failed  in  proving  the  charge  against  him ; 
and  therefore  ho  cannot  be  used  as  a  witness  for  the  other  defendants,  until  the 
whole  of  the  case  of  the  other  defendants,  exclusive  of  the  evidence  which  ho 
may  luive  to  give,  is  entirely  finished.'*  To  this  ho  cites  Ward  v.  Bourn  {MSS., 
Trin  T.  1821,  9taUd  in'2  Phil.  Ev.  426,  7,  1th  Lond.  ed.,)  and  Wright  v.  Pau. 
/in,  ( *  Ry.  j-  Mood.  128.)  In  Bonser  v.  Curtis,  {note  to  Wynn  v.  Anderson,  3 
Carr.  4-  Payne  396,)  it  was  said  to  be  matter  of  discretion  with  the  judge,  wheth. 
er  th^  (ury  should,  in  the  middle  of  a  cause,  acquit  a  particular  defendant,  to  make 
hisa  a  witness  for  his  co-defendants.  And  see  Davis  v.  Living  and  others,  (I 
BtfU'sN.  P.  Rep.  275.)  In  Carpenter  v.  Jones,  (1  Mood,  j-  Malk.  19H,  note,) 
Lord  Tenterden  reasserted  this  doctrine  of  discretion ;  and  though  he  conceded 
that  judges  had  been  in  the  habit  of  refusing  to  direct  an  acquittal  till  all  the  wit< 
nesses  had  been  examined,  and  that  it  was  very  often  right  to  do  so ;  yet,  he 
said  it  might  be  directed  when  most  convenient.  And  accordingly,  in  that  case 
he  directed  one  defendant  to  bo  acquitted  immediately  after  the  opening  speech 
for  the  other  defendants.  Subsequently  (A.  D.  1834)  on  a  trial  before  Park  J., 
the  acquittal  of  three  out  of  six  defendants  was  allowed  at  the  close  of  the  plain* 
tiff's  case ;  and  it  was  there  laid  down  as  having  been  settled  by  the  unanimous 
opinion  of  the  judges,  "  that,  if  there  was  no  evidence  against  any  one  defendant, 
at  the  conclusion  of  tho  case  on  the  part  of  the  plaintiff,  such  defendant  is  entitled 
to  be  acquitted ;  so  that  all  the  defendants  not  fixed  by  the  plaintiff's  evidence 
are  to  be  acquitted  before  any  part  of  the  defence  is  gone  into."  And  it  was  added : 
•«  This  was  the  unanimous  opinion  of  all  the  judges ;  before  that,  there  was  a  dis< 
crepancy  in  the  practice."  {Child  v.  Chamberlain  and  others.  6  Carr,  j-  Payne^ 
213;  and  see  Russell  v.  Rider,  id.  419,  5.  P;  also,  1  Phil,  cf  Am.  on  Ev.  59; 
Gresnl.  Ev.  402,  3.)  The  point  was  again  considered  in  the  K.  B.  in  1837,  on 
tho  refusal  of  Coleridge  J.  to  direct  the  acquittal  of  two  out  of  three  alleged  tres. 
«,  at  the  close  of  the  plaintiff's  case.    And  Lord  Denman  C.  J.,  who  d«liv< 
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two  judgments  for  costs  against  the  plaintiff  in  one  action. 
The  justice  should  have  done  no  more  in  the  first  instance  than 
to  discharge  the  defendant  Moon,  and  if  at  the  close  of  the  trial 
he  thought  the  action  was  not  maintained  against  Brock,  the 
other  defendant,  he  should  then  have  rendered  one  judgment 
for  costs  in  favor  of  both  defendants.  They  did  not  acquire  a 
right  to  two  bills  of  costs,  because  one  of  them  was  acquitted 


ercd  the  judgment  of  the  Coart  said :  "  The  aplication  to  a  judge  an  the  course 
of  the  cause  to  direct  a  verdict  for  one  or  more  of  several  defendants  in  trespastt 
18  strictly  to  his  discretion  ;  and  that  discretion  is  to  be  regulated,  not  merely  bj 
the  fact,  that,  at  the  close  of  the  plainlifT's  case,  no  evidence  appears  to  eflfect 
them,  but  by  the  probabilities  whether  any  such  will  arise  before  the  whole  evi- 
dence in  the  cause  closes.  There  is  so  palpable  a  failure  of  justice,  when  the 
evidence  for  the  defence  discloses  a  case  against  a  defendant,  already  premature- 
ly  acquitted,  that  such  acquittal  ought  never  to  take  jlace^  but  where  there' is  fA< 
strongest  reason  to  believe  that  such  a  consequerue  cannot  follow.^*  {Sowell  v. 
Champion  and  others,  6  Adol.  4-  Ellis,  407.) 

The  result  of  the  best  considered  English  cases,  therefore,  seems  to  bo,  that 
this  separate  acquittal  may  be  directed  at  any  stage  of  the  cause  after  the  plain- 
tiff  shall  have  rested  in  the  first  instance ;  but  whether  immediately  after,  or  at  a 
subsequent  period,  is  entirely  discretionary  with  the  judge,  even  where  there  is  no 
evidence  against  the  defendant  whose  acquittal  is  sought.  Several  American 
cases  are  to  the  same  effect.  Indeed  some  of  them  go  the  length  of  saying  that 
it  is  discretionary  whether  any  intermediate  acquittal  shall  take  place  at  alL 
{Per  Weston  C.  J.,  in  Gilmore  v.  Bowden  and  others,  3  Fairf,  Rep.  412,  414; 
Sawyer  v.  Merrill,  10  Pick,  16,  18  ;  Dougherty  v.  Dorsey,  4  Bibb.  207.)  But 
in  this  state  a  writ  of  error  lies  for  a  total  denial  of  the  right  to  such  acquittal  in 
a  case  where  one  should  have  been  directed.  ( Van  Deusen  v.  Van  Sylck,  15 
Johns.  223;  Bates  y.  Conkling,  10  Wend.  389,  392;  Noyes  v.  Hewitt,  18  id. 
141,143.)  So  bUo,  semble,  m  Arkansas.  {Per  Lacy  J.,  in  Ballard  v.  Noaks^ 
2  Arkan.  Rep.  45,  53.)  And  the  practice  generally  pursued  has  been  to  direct 
the  acquittal  upon  the  plaintiff's  closing  his  case ;  (see  Wilmarth  v.  Mountford^ 
4  Wash.  C.  C.  Rep.  79;  banning' s  lessee  v.  Case  et  al,  id.  169;  Bates  ▼• 
Conkling,  10  Wend.  389,  392;  Noycs  v.  Hewitt,  18  id.  141,  143;  Van  Deusen 
v.  Van  Slyck,  15  Johns.  Rep.  223 ;  Higdon*s  heirs  v.  Higdon*s  devisees,  6  J. 
J.  Marsh.  54 ;  Greenl.  Ev.  402,  3 ;)  though,  it  seems,  there  is  no  direct  authority 
in  the  American  books  for  saying,  that  it  may  not  be  deferred  to  any  subse. 
quent  period  of  the  trial  before  final  verdict,  if  the  judge,  in  the  exercise  of  his  dis- 
cretion,  thinks  proper  so  to  order. 

Though  one  of  several  defendants  sued  for  a  wrong  in  a  justice's  court,  be  ae* 
quitted  there,  yet  if  the  opposite  party  appeal,  fin  Ibrmer  m  not  therelbie  a  oom 
lonthetrialoftheappeaL    {Batss  ^.  Conkling,  10  W^nd.  ZS».) 
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sooner  than  the  other.  If  the  plainti£f  had  succeeded  against 
Brock,  the  justice  might  then  have  rendered  a  separate  judg- 
ment in  favor  of  Moon  for  his  costs. 

If  the  justice  had  at  the  last  rendered  a  judgment  for  the 
plaintiff  against  Brock,  then,  although  the  judgment  in  favor  of 
Moon  was  rendered  at  a  tlnfe  when  he  was  not  regularly  enti- 
tled to  it,  yet  as  it  was  such  a  judgment  as  he  was  entitled  to 
have  in  the  final  result,  it  might  be  supported.  The  plaintiff 
would  have  had  no  substantial  ground  for  complaint.  But  as 
the  judgment  for  Moon  was  rendered  in  too  early  a  stage  of  the 
trial,  and  as  in  the  end  there  were  two  judgments  against  the 
plaintiff,  I  think  both  judgments  have  been  properly  reversed. 


Judgment  affirmed. 


The  People,  ex  rel.  Noble,  vs.  Abel. 

Where  a  debtor  makes  application  for  a  discharge  under  the  act  to  abolish  imprii. 
9nment  for  debt  and  to  punish  fraudulent  debtors^  he  must  set  forth  the  facta 
neeeanury  to  confer  jurisdiction  upon  the  officer. 

In  order  to  confer  jurisdiction,  it  must  appear  that  the  debtor  has  either  been 
committed  to  jail  under  §  9  of  the  act,  or  has  given  the  bond  specified  in 
tho  Ath  sub.  of  §  10,  or  that  a  suit  has  been  commenced  against  him  in  a 
court  of  record,  in  which,  by  the  provisions  of  the  act,  he  cannot  be  arrested 
or  imprisoned. 

Accordingly,  where  tho  debtor's  petition  omitted  to  state  either  of  these  particu. 
lars,  but  set  forth  that  he  was  **  an  insolvent  debtor  within  the  meaning  of  the 
act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent  debtors,  passed 
May  26th,  1831,**  and  prayed  that  his  estate  might  "  be  assigned  for  the  bene, 
fit  of  all  his  creditors  and  his  person  exempted  from  arrest  or  imprisonment  by 
reason  of  any  debts  arising  upon  contracts  previously  made :"  Hkld,  not  sufficient 
to  confer  jurisdiction,  and  a  discharge  having  been  granted  by  the  officer,  his 
proceedings  were  reversed  on  certiorari. 

Ssmbie,  that  a  dieefavge  pursuant  to  the  above  act  afiects  no  creditors  save  such 
MS  either  have  applied,  or  are  entitled  to  apply  for  a  warrant  for  the  arrest  of  the 
debtor  under  §  3 ;  and  that  these  are  the  only  creditors  who  are  entitled  to  a 
dividend  under  the  debtor's  aangnment.    Per  Beonbon,  J. 
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Certiorari  to  John  S.  Chipman,  a  supreme  court  commis- 
sioner, residing  in  the  county  of  Essex,  to  bring  up  the  pro- 
ceedings before  him  by  which  the  defendant  Abel  was  discharg- 
ed from  imprisonment.  In  February,  1838,  Charles  Noble  re- 
covered a  judgment  in  this  court  against  the  defendant  on  a 
note  which  belonged  to  the  relator,  and  on  the  application  of 
the  relator  the  defendant  was,  on  the  2d  of  July  following,  com- 
mitted to  the  Essex  county  jail  pursuant  to  the  provisions  of 
the  non-imprisonment  act.  {Statvtes  of  1S31^  p.  396,  §  3 — 11.) 
On  the  8th  of  August,  1838,  the  defendant  presented  a  petition 
to  the  commissioner,  as  follows :  "  State  of  New- York,  county 
of  Essex,  ss.  To  John  S.  Chipman,  Esquire,  Sup.  Court  Com- 
missioner for  said  county.  The  petition  of  the  undersigned 
James  Abel,  who  resides  in  said  county  o^  Essex,  respectfully 
represents,  that  he  is  an  insolvent  debtor  within  the  intent  of 
the  ^  act  to  abolish  imprisonment  for  debt  and  to  punish  fraud 
ulent  debtors,'  passed  April  26,  1831,  wherefore  he  prays  that 
his  estate  may  be  assigned  for  the  benefit  of  all  his  creditors, 
and  that  his  person  may  be  exempted  from  arrest  or  imprison- 
ment by  reason  of  any  debts  arising  upon  contracts  previously 
made."  Dated  and  signed.  An  account  of  creditors  and  an 
inventory  of  the  debtor's  estate  accompanied  the  petition. 
The  commissioner  proceeded  ^  and  after  a  hearing,  ordered  an 
assignment  and  granted  a  discharge  to  the  debtor.  The  dis- 
charge could  not  be  found,  and  was  not  returned. 

•^.  C.  Hand^  for  the  relator,  insisted  that  the  petition  was 
not  sufficient  to  give  the  commissioner  jurisdiction. 

S.  Stevens^  for  the  debtor. 

By  the  Court^  Bronson,  J.  By  the  twelfth  section  of  the 
non-imprisonment  act,  {Statutes  of  1831,  p.  396,)  it  will  be 
seen,  that  the  persons  who  are  entitled  to  apply  for  a  discharge 
under  that  statute,  are,  1.  Any  person  who  has  been  commit-^ 
ted  to  jail  in  pursuance  of  the  preceding  sections,  (viz :  §^  3  to 
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9  inclusive ;)  2.  Any  one  who  has  given  the  bond  specified 
in  the  fourth  subdivision  of  the  tenth  section  of  the  act,  which 
is  a  bond  to  the  complaining  creditor  with  a  condition  that  the 
defendant  will  apply  for  an  assignment  and  discharge ;  and 
3.  Any  one  against  whom  a  suit  has  been  commenced  in  a 
court  of  record,  in  which  suit  the  defendant  cannot,  by  the 
provisions  of  that  act,  be  arrested  or  imprisoned  without  resort- 
ing to  the  special  proceedings  authorized  by  sections  3  to  9  in- 
clusive. The  act  makes  no  provision  for  the  discharge  of  in- 
solvent debtors  generally,  or,  indeed,  for  any  insolvent  debtor 
€0  nomine.  It  only  provides  for  those  persons  who  either  have 
been,  or  may  be  arrested  and  imprisoned  on  the  ground  that 
they  are  fraudulent  debtors.  The  defendant  did  not  state  any 
fact  in  his  petition  to  bring  the  case  within  the  statute  under 
which  he  asked  to  be  discharged,  nor  is  it  possible  to  infer 
from  the  petition  any  fact  which  would  give  the  officer  juris- 
diction. The  defendant  says  he  is  "  an  insolvent  debtor  with- 
in the  intent"  of  the  statute  ;  but  the  statute  does  not  provide 
for  any  such  class  of  persons.  It  is  not  stated  that  the  defend- 
ant had  been  committed  to  jail ;  that  he  had  given  a  bond  to  ap- 
ply for  a  discharge ;  or  that  any  suit  had  been  commenced 
against  him.  The  only  things  which  could  give  the  officer 
jurisdiction  are  wholly  omitted. 

The  nature  of  the  proceeding  seems  to  have  been  totally 
misapprehended.  The  defendant  applied  for  a  discharge  un- 
der the  "  act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,"  passed  in  1831 ;  but  his  petition  was 
framed  under  the  statute  providing  for  ^'  voluntary  assignments 
by  an  insolvent,  for  the  purpose  of  exonerating  his  person 
from  imprisonment."  (2  R.  S.  28,  ^rt.  5.)  The  prayer  of 
the  petition  was,  that  the  debtor's  estate  might  b^  assigned 
'^  for  the  benefit  of  all  his  creditors,  and  that  his  person  may 
be  exempted  from  arrest  or  imprisonment  by  reason  of  any 
debts  arising  upon  contracts  previously  made."  Under  the  act 
of  1831,  as  I  read  it,  the  assignment  is  not  made  for  the  bene- 
fit of  all,  but  only  for  the  benefit  of  a  particular  class  of  credi- 
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tors ;  and  the  discharge  does  not  exempt  the  debtor  from  ar^ 
rest  or  imprisonment  generally,  but  only  exonerates  him  from 
being  proceeded  against  for  fraud  by  those  creditors  who  have 
commenced  suits.  (^  17,  and  3 — 9.)  I  think  the  discharge 
only  affects  those  creditors  who  either  have  applied,  or  are  en- 
titled to  apply  for  a  warrant  for  the  arrest  of  the  debtor  under 
the  third  section  of  the  act,  and  that  those  are  the  only  credi- 
tors who  are  entitled  to  a  dividend.  But  that  question  need 
not  be  settled  on  the  present  occasion.  It  is  enough  that  the 
debtor  applied  for  a  discharge  under  the  act  of  1831,  without 
stating  any  fact  which  could  give  the  conmiissioner  jurisdic- 
tion to  proceed  under  that  statute. 

Proceedings  reversed. 


PlETS  vs.  JoHIiSON. 


A  note  made  payable  to  the  order  of  a  fictitiou  penon,  and  negotiated  by  the 
maker,  may  be  treated  ae  a  note  payable  to  bearer ;  and  this,  independent  of 
the  provision  in  1  R.  8.  768,  §  5. 

Notes  payable  to  the  order  of  the  maker,  are,  by  the  above  statute,  placed  upon 
the  same  footiufr  with  those  drawn  payable  to  the  order  of  a  fictitious  person. 

There  never  was  any  difficulty  in  the  holder's  maknig  title  and  suing  on  a  note, 
though  drawn  payable  to  the  order  of  the  maker,  if  the  latter  transferred  it  by 
endorsement ;  and  consequently  the  statute  was  only  intended  for  cases  where 
the  maker  transfers  without  endorsement. 

Nor  does  the  statute  apply  where  a  third  person  is  named  as  payee  along  with  the 
maker  or  makers. 

The  statute  authorizing  the  makers  and  endoners  of  a  promissory  note  to  be  join- 
ed in  one  suit,  only  goes  to  the  remedy  of  the  holder,  and  does  not  afieet  the 
rights  of  makers  and  endorsers  as  between  themselves. 

Z.,  D.  and  R.,  being  partners,  gave  a  note  hi  the  firm  name,  payable  to  the  order 
of  R.  and  one  6.  The  payees  transferred  the  note,  both  endorsing  it,  to  P. ; 
and  he  transfered  it  in  like  manner  to  a  bank.  The  latter  caused  the  note  to 
be  duly  protested,  and  subsequently  recovered  a  judgment  on  it  against  the  en- 
dorsers  and  makers,  and  P.  was  obliged  to  pay  the  whole :  Held,  that  P.'s 
daim  for  the  moneys  thus  paid  was  the  same  as  if  the  note  had  never  been  trans- 
fared  by  hinif  and,  aa  G.  and  R.  were  joint  endoneis,  he  oould  not  setoff  aaf 
part  of  it  in  a  suit  against  him  upon  a  demand  contracted  with  Q  nhm. 
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Assumpsit,  tried  before  Kent,  C.  Judge,  at  the  New- York 
circuit,  in  November,  1841.  The  plaintiff  gave  in  evidence  a 
promissory  note  made  by  the  defendant  on  the  15th  of  January, 
1833,  for  $524,98,  payable  to  Lawrence  Gross  or  bearer,  one 
day  after  date,  on  which,  after  deducting  payments,  there  re- 
mained due  $417,62.  The  defence  was  a  set-off  against  Law- 
rence Gross,  the  payee  of  the  note.  The  defendant  gave  in 
evidence  a  judgment  record  in  this  court,  by  which  it  appeared 
that  the  Herkimer  County  Bank,  in  October,  1838,  recovered 
a  judgment  in  an  action  of  assumpsit  against  Andrew  Zimer- 
man,  David  Gross,  Henry  Roseboom,  Lawrence  Gross  and  Pe- 
ter Plets,  for  $519,37  damages  and  costs.  It  appeared  by  the 
record  that  the  judgment  was  recovered  against  the  makers  and 
endorsers  of  the  promissory  note  hereinafter  mentioned.  An 
execution  issued  on  the  judgment  in  October,  1838,  and  the 
defendant  offered  to  prove  that  he  paid  the  full  amount  of  the 
debt  to  the  sheriff.  He  also  offered  to  prove  that,  at  the  time 
of  the  payment,  all  of  the  defendants  in  the  judgment  were 
insolvent,  except  himself  and  Lawrence  Gross ;  and  he  insisted 
that  this  evidence  would  entitle  him  to  set  off  one  half,  or  at 
the  least  one  fifth  part  of  the  amount  paid,  against  the  plain- 
tiff's demand.  The  judge  rejected  the  evidence,  and  the  de- 
fendant excepted. 

The  defendant  then  gave  in  evidence  the  note  on  which  the 
judgment  was  recovered,  as  follows  :  "  Three  months  after  date 
we  promise  to  pay  to  the  order  of  Lawrence  Gross  and  Henry 
Roseboom,  at  the  Herkimer  County  Bank  at  Little  Falls,  four 
hundred  and  fifty  dollars  for  value  received.  Feb.  16,  1838. 
A.  Zimerman  &  Co."  Endorsed,  "  Henry  Roseboom,  Law- 
rence Gross,  Peter  Plets."  The  defendant  then  offered  to 
prove  that  the  firm  of  A.  Zimerman  Sc  Co.  consisted  of  Andrew 
Zimerman,  David  Gross  and  Henry  Roseboom — ^Roseboom  be- 
ing one  of  the  makers  as  well  as  one  of  the  payees  and  endor- 
sers of  the  note ;  that  the  note  was  duly  protested  for  non- 
payment when  it  came  to  maturity,  and  notice  given  to  the  en- 
dorsers ;  that  he  had  paid  and  taken  up  the  note  as  one  of 
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the  endorsers ;  that  Lawrence  Gross  was,  at  the  time  of  such 
payment,  the  owner  of  the  note  now  in  suit,  and  that  the  plain- 
tiff had  subsequently  purchased  that  note  at  a  receiver's  sale 
of  the  effects  of  Lawrence  Gross,  for  about  $20,  with  notice 
that  the  defendant  claimed  the  right  to  set  oflf  against  it.  Upon 
this  evidence,  the  defendant  claimed  the  right  to  set  off  the 
amount  of  the  Zimerman  note  against  the  plaintiff's  demand. 
The  judge  decided  that  Henry  Roseboom  and  Lawrence  Gross 
were  to  be  considered  joint  endorsers,  and  that  the  defendant 
could  not  set  off  his  demand  against  Lawrence  Gross  alone ; 
whereupon  the  defendant  excepted,  and  a  verdict  having  been 
rendered  against  him,  he  now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

D.  Cady^  for  the  defendant. 

J.  Holmes,  for  the  plaintiff. 

By  the  Court,  Beonson,  J.  The  first  ground  assumed  by 
the  defendant  is,  that  the  judgment  against  Zimerman  and  oth- 
ers proves  that  all  of  the  five  defendants  in  that  action  were 
joint  debtors ;  and  having  as  one  of  the  joint  debtors  paid  the 
whole  judgment,  he  insists  on  a  right  of  action  or  set-off 
against  Lawrence  Gross,  another  of  the  joint  debtors,  for  one 
fifth  part  of  the  judgment,  or  to  the  extent  of  one  half  of  the 
judgment,  on  showing  that  all  the  other  defendants  in  that  ac- 
tion were  insolvent  at  the  time  the  payment  was  made.  I  do 
not  think  it  necessary  to  enquire  what  are  the  remedies  of  one 
of  several  joint  debtors  who  has  paid  the  whole  debt,  against 
his  co-obligors  ;  for  although  the  judgment  was  apparently  on 
a  joint  undertaking  by  all  of  the  defendants,  yet,  as  between 
these  parties  we  must,  I  think,  take  notice  of  the  fact  that  it 
was  a  suit  and  judgment  under  our  statute  upon  the  several 
liabilities  of  makers  and  endorsers  of  a  promissory  note.  The 
statute  only  goes  to  the  remedy  of  the  holder,  and  does  not 
affect  the  rights  of  makers  and  endorsers  as  between  themselves. 
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The  defendant  could  acquire  no  greater  right  by  waiting  until 
judgment,  and  then  paying  the  note,  than  he  would  have  had 
on  taking  up  the  note  before  the  several  parties  to  it  had  been 
sued.  We  must  then  enquire  what  are  the  rights  of  the  de- 
fendant as  holder  of  the  note,  without  regard  to  the  judgment 
recovered  by  the  bank. 

So  far  as  appears,  the  note  which  the  defendant  proposes  to 
set  off  was  made  by  Zimerman  &  Co.  in  the  usual  course  of 
business,  and  was  endorsed  by  the  payees.  Gross  and  Roseboom, 
to  the  defendant,  and  by  the  defendant  to  the  Herkimer  Coun- 
ty Bank.     The  note  having  been  protested,  the  defendant,  as 
endorser,  paid  and  took  it  up,  and  he  now  has  the  same  rights 
against  the  prior  parties  as  he  would  have  had  if  the  note  had 
never  been  transferred  to  the  bank^     He  may  have  an  action, 
or  a  set-off,  against  Zimerman  &  Co.,  the  makers,  or  against 
Gross  and  Roseboom,  the  endorsers.     But  as  they  are  joint 
endorsers,  he  can  neither  sue  nor  set  off  again  Gross  alone.     It 
is  said,  however,  that  as  Roseboom  was  both  maker  and  endor- 
ser, his  name  as  one  of  the  payees  and  endorsers  may  be  whol- 
ly disregarded,  and  then  it  will  stand  as  a  note  payable  to  and 
endorsed  by  Gross  alone,  which  will  let  in  the  set  off.     We 
are  referred  to  1  R.  S.  768,  ^  5,  which  provides,  that  a  prom- 
issory note  "  made  payable  to  the  order  of  the  maker  thereof^ 
or  to  the  order  of  a  fictitious  person,  shall,  if  negotiated  by 
the  maker,  have  the  same  effect,  and  be  of  the  same  validity, 
as  against  the  maker  and  all  persons  having  knowledge  of  the 
facts,  as  if  payable  to  the  bearer."     It  had  been  settled  long 
before,  that  a  note  made  payable  to  the  order  of  a  fictitious 
person,  and  negotiated  by  the  maker,  might  be  treated  as  a 
note  payable  to  bearer.     Notes  made  payable  to  the  order  of 
the  maker  are  now  placed  upon  the  same  footing.     The  statute 
was  made  for  the  purpose  of  obviating  a  difficulty  in  the  way 
of  the  holder  in  making  title  and  suing  on  a  note  which  had 
not  been  endorsed  by  the  person  to  whose  order  it  was  ipade 
payable.     It  applies  to  cases  where  the  maker,  who  is  also 
payee,  negotiates  the  note  without  endorsement.    Where  he 
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transfers  by  endorsement,  there  never  was  any  difficulty  on 
the  part  of  the  holder  in  making  title  and  suing  on  the  note. 
{Smith  V.  Lusher^  5  Coweuy  688.) 

£ut  if  the  statute  is  broad  enough  in  its  terms  to  include  an 
endorsed  note,  there  is  still  a  diflSculty  in  the  way  of  the  de- 
fence. The  statute  only  provides  for  cases  where  the  note  is 
"  made  payable  to  the  order  of  the  maker  thereof."  Here  the 
note  is  made  by  three  persons,  and  only  one  of  them  is  named 
as  payee.  And  what  is  more  material,  one  of  the  payees  is 
not  a  maker  of  the  note.  The  note  could  not  be  "  negotiated 
by  the  maker,"  or  makers — any  or  all  of  them — without  the 
endorsement  of  Gross.  He  has  in  fact  endorsed  the  note  in 
conjunction  with  Roseboom,  the  other  payee.  They  have 
made  a  joint  contract  with  the  defendant,  and  he  can  only  treat 
them  as  joint  debtors.  He  cannot  sue  or  set  off  the  note 
against  Gross  alone. 

There  is  a  strong  equity  in  favor  of  the  defence,  and  I  regret 
the  necessity  of  confirming  the  decision  which  was  made  at  the 
circuit. 

New  trial  denied. 


The  People,  ex  rel,  Allen  and  wife,  vs.  The  Superintendents 
OF  THE  Poor  of  Seneca  County. 

The  statute  (^Sesi.  Law9  o/*38,  p.  173,)  providing,  that  the  mother  of  a  baitard 
child  shall  be  entitled  to  receive  the  money  paid  by  the  putative  father  on  a 
compromise  with  the  superintendents  of  the  poor,  ought  not  be  construed  so  as 
to  giro  it  a  retrospective  operation. 

Where  the  compromise  was  made  and  the  money  paid  into  the  county  treasury 
in  1835 ;  held,  that  the  mother,  who  applied  to  the  superintendents  in  1841,  was 
not  entitled  to  a  mandamus  against  the  latter  to  compel  a  payment  of  the  moo. 
ey  to  her,  though  she  had  tendered  the  security  required  by  the  act 

A  ^MANDAMUS  having  heretofore  issued  in  this  cause,  the  par- 
ties waived  the  making  of  a  return,  and  agreed  upon  the  fol- 
lowing facts.    In  1834,  Ann  Carvin,  now  the  wife  of  Allen, 
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being  pregnant  of  a  child  likely  to  be  born  a  bastard,  proceed- 
ings were  instituted  against  one  Hittle,  who  was  finally  adjudg- 
ed to  be  the  putative  father ;  and  an  order  of  filiation  was 
thereupon  made,  by  which  Hittle  was  required  to  pay  six  shil- 
lings per  week  for  the  support  of  the  child.  Some  time  after- 
wards, the  defendants,  the  superintendents  of  th^poor  of  Seneca 
county,  in  pursuance  of  a  compromise  made  by  them  with  Hittle, 
received  from  him  $175,  and  discharged  him  from  all  further  lia- 
bility. The  child  was  born  in  the  latter  part  of  the  year  1834 
— ^before  the  intermarriage  of  the  relators — and  has  lived  with 
the  mother  ever  since,  without  any  expense  to  the  town  or 
county.  The  money  paid  to  the  defendants  by  Hittle  was 
placed  in  the  treasury  of  Seneca  county  in  1836.  In  October, 
1841,  the  relators  presented  to  the  defendants  security  for  the 
support  of  the  child,  which  was  admitted  to  be  sufficient  in 
form  and  substance,  and  demanded  that  the  money  received 
from  Hittle  should  be  paid  over  to  them.  The  defendants  re- 
fused to  pay  over  the  money ;  and,  on  motion  of  the  relators, 
a  mandamus  was  issued,  commanding  them  to  pay,  or  show 
cause,  &c. 

J.  Herron^  for  the  relators. 

^.  T.  Knoxy  for  the  defendants. 

By  the  Courts  Nelson,  Ch.  J.  By  the  act  of  1832,  {Sess. 
Laws  of  '32,  p.  43,)  superintendents  of  the  poor  were  author- 
ized to  compromise  with  the  fathers  of  bastard  children  in  re- 
spect to  their  support,  and  to  discharge  such  fathers  from  all 
further  liability ;  and  by  the  act  of  1838,  {Sess.  Laws  of  ^38, 
p.  173,)  it  was  provided  that  whenever  a  compromise  should 
be  made,  the  mother  of  the  child,  on  giving  security  for  its 
support  and  to  indemnify  the  town  or  county,  should  be  en- 
titled to  receive  the  money  paid  or  secured  by  the  father*  on 
such  compromise.  The  provisions  of  these  statutes  are  new, 
and  I  think,  as  well  upon  the  words  as  on  general  principles, 
the  latter  should  be  construed  to  operate  prospectively  only. 
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In  this  case,  the  compromise  was  effected  in  1836,  the  money 
paid  into  the  county  treasury  in  the  same  year,  and,  for  aught 
we  can  see,  it  has  passed  out  of  the  control  of  the  defendants. 
We  cannot,  therefore,  compel  them  to  pay  it  over  to  the  moth- 
er upon  a  tender  of  the  security. 

Judgment  for  the  defendant. 


The  Union  Insueance  Company  vs.  Tfsen. 

A  deviation,  in  the  ordinary  senfe  of  that  term,  \a  not  predicable  of  a  marine 
policy  on  time  merely ;  for  it  ia  of  the  nature  of  sach  a  policy  that  it  limits 
the  Teasel  to  no  geographical  track. 

Nor  can  any  particular  trip  or  yoyage  be  regarded  as  having  the  effect  of  a  devi- 
ation  under  a  policy  of  this  nature,  unless  undertaken  in  fraud  of  the  pcdicy. 

Where  a  marine  policy  on  time-^.  g.  for  one  year — contains  a  clause  that,  should 
the  vessel  he  at  sea  at  the  expiration  of  the  year,  the  risk  shall  continue  until 
she  arrives  at  her  port  of  destination-A(,  at  the  end  of  the  year,  she  be  at 
sea,  no  matter  where,  or  in  what  direction  steering,  the  policy  attaches  for 
the  ulterior  term,  provided  her  course  has  been  fairly  governed  by  the  views 
of  the  owner  or  charterer  as  to  the  exigencies  of  his  trade  or  business,  and  she 
has  not  been  kept  at  sea  in  fraud  of  the  policy. 

A  vessel  lying  in  a  river  or  canal  communicating  with  the  ocean,  is  at  sea,  with- 
in  the  meaning  of  those  words  when  used  by  way  of  continuing  a  time  policy, 
provided  she  has  quit  her  moorings  in  readiness  for  the  voyage  with  intent  to 
prosecute  it ;  and  this,  though  she  be  immediately  stopped  by  head  winds.    Per 

COWEN,  J. 

The  least  locomotion,  with  readiness  of  equipment  and  clearance,  satisfies  a  war 
ranty  to  sail,  though  the  vessel  be  afterwards  detained  or  driven  back. 

Otherwise,  as  to  a  warranty  to  depart ;  for  **  departure"  imports  an  efieotual  lear* 
ing  of  the  place.    Per  Cowen,  J. 

A  ship  was  insured  for  one  year  fh>m  the  7th  of  October,  1837,  and  if  **  at  sea" 
when  the  year  eipired,  the  risk  was  to  continue  until  she  reached  her  port  of 
destination  in  the  United  States.  She  went  to  Rotterdam  and  discharged  her 
cargo  from  one  of  the  canals  in  that  city  about  the  90th  of  September,  1838. 
Finding  no  return  freight  to  the  United  States,  the  captain  determined  to  go  to 
Newcastle  upon  Tyne,  and  thenoe  home  to  New- York,  in  punuance  of  his  in- 
structions.  The  ship  was  accordingly  moved  from  the  canal  into  the  river 
Maese,  about  35  miles  from  the  sea,  and  a  pilot  ordered  on  the  5th  of  October, 
when  all  of  the  ship's  papera  to  enable  her  to  proceed  to  Helvoetsluys  were  ready 
for  delivery ;  but  owing  to  contrary  winds  she  did  not  sail  till  the  8th,  oo  which 
day  the  pOot  tad  papm  were  brought  on  botrd.    She  reaehed  Helmoetsloys  oa 
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the  10th,  and  there  ezchanf^ed  her  papen  obtained  at  Rotterdam,  for  wa-pfu 
pers,  but  in  conaeqaence  of  heavy  galea  did  not  leave  till  the  26th,  when  she 
proceeded  to  Newcastle,  took  a  cargo  and  left  for  New-York  on  the  let  of  Dc- 
cember,  having  made  all  possible  haste  to  get  out  of  the  North  Sea  before  the 
middle  of  winter.  On  the  night  of  the  5th  of  December,  she  stmck  on  the 
French  coast  and  suffered  considerable  loss.  Held^  that  the  vessel  was  "  at 
*ea"  at  the  expiration  of  the  year,  within  the  meaning  of  the  policy,  and  having 
been  fau-ly  governed  in  her  course  by  the  exigencies  of  trade,  the  policy  attach- 
ed  for  the  ulterior  term. 

Had  the  master  fraudulently,  or  idly  and  anneeessarily  protracted  the  voyage, 
thus  incurring  the  peril  of  a  winter  in  a  northern  sea,  the  question  would  have 
been  different. 

And  iembUj  if,  under  the  circumstances,  the  vessel  had  gone  from  Newcastle  to 
a  port  not  on  the  way  to  the  United  States,  it  might  have  had  the  effect  of  a 
deviatbn. 

The  ease  of  The  American  Insurance  Company  v.  Hutton,  (24  Wend.  330,)  com- 
mented  on  and  explained. 

Error  to  the  superior  court  of  the  city  of  New-York.  The 
action  in  the  court  below  was  assumpsit  by  Tysen  against  The 
Union  Insurance  Company,  on  a  policy  of  insurance.  The 
policy  was  on  one  half  of  the  ship  Montpelier^  "  at  and  from 
the  7th  day  of  October,  1837,  at  noon,  for  and  during  the  term 
of  one  year  ;  and  if  at  sea  at  the  expiration  of  the  year,  the 
risk  to  continue  at  the  same  rate  of  premium  until  her  arrival 
at  her  port  of  destination  in  the  United  States — each  passage 
subject  to  separate  average."  Two  questions  were  raised  on 
the  argument  of  the  case  in  this  court,  viz  :  1.  Whether,  at  the 
expiration  of  the  year,  the  vessel  was  at  sea^  within  the  mean- 
ing of  the  policy  ;  and  2.  If  at  sea,  whether  she  had  pursued 
her  voyage  home  with  sufficient  directness.  The  evidence 
given  at  the  trial  in  the  court  below  was  this  : 

John  Tysen^  the  master,  testified  that  he  took  up  the  ship 
Montpelier,  in  New-York,  went  to  New-Orleans,  whence  he 
proceeded  to  Liverpool,  and  then  returned  to  New-Orleans,  at 
which  place  he  took  a  cargo  for  Cowes  and  a  market,  with  di- 
rections to  wait  for  orders  at  Cowes.  Having  received  instruc- 
tions there,  he  went  to  Rotterdam  to  land  and  discharge  the 
cargo.  He  arrived  at  the  latter  place  on  the  20th  of  Septem- 
ber, 1838,  and  discharged  the  cargo  about  the  27th  of  the  same 
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month.  Finding  that  no  return  freight  to  the  United  States 
could  be  procured  at  Rotterdam,  he  dietermined  to  proceed  to 
Newcastle  upon  Tyne  and  thence  home  to  New-York,  in  pur- 
suance of  his  instructions.  At  Rotterdam,  he  commenced  tak- 
ing in  ballast  on  the  3d  of  October,  and  finished  on  the  4th, 
when  the  vessel  was  lying  5  or  6  of  her  lengths  up  one  of  the 
canals  in  the  city.  On  the  day  last  named  all  the  ship's  pa- 
pers and  clearances  to  enable  her  to  proceed  to  Helroetsluys, 
were  ready ;  but  these  did  not  include  a  clearance  for  sea, 
which  was  to  be  got  at  the  latter  place.  On  the  5th,  at  half 
past  four  P.  M.,  the  vessel  moved  into  the  river  Maese,  oppo- 
site the  city,  by  the  use  of  her  sails.  The  wind  being  right 
ahead,  she  could  not  get  down  the  river ;  but  if  the  wind  had 
been  fair,  she  would  have  gone  to  sea  immediately.  Contrary 
winds  and  a  heavy  sea  prevented  her  sailing  till  the  8th,  be- 
tween 12  and  1  P.  M.  She  reached  Helvoetsluys  on  the  10th, 
and  exchanged  her  papers  taken  on  board  at  Rotterdam,  for  sea 
papers ;  but  in  consequence  of  heavy  gales  from  N.  N.  W.  did 
not  leave  till  the  26th,  when  she  got  out  and  proceeded  to 
Newcastle,  where  she  took  a  cargo  and  left  on  the  1st  of  Decem- 
ber, bound  for  New-York,  having  made  all  the  haste  she  could 
to  get  out  of  the  North  Sea  before  the  middle  of  winter.  In 
the  evening  of  the  5th  of  December  she  struck  on  the  French 
coast,  near  Dunkirk,  and  was  obliged  to  put  into  that  port  and 
undergo  repairs  at  considerable  expense.  The  loss  here  incur- 
red formed  the  ground  of  the  action.  From  Dunkirk  she  pro- 
ceeded to  New- York.  Money  was  raised  by  bottomry  at  Dun- 
kirk in  consequence  of  the  accident,  to  $9207.  This  had  been 
paid,  and  the  share,  with  interest,  apportioned  to  the  defend- 
ants, was  $2485,21. 

On  cross-examination,  the  witness  said,  though  the  papers 
were  ready  at  the  broker's  office,  Rotterdam,  on  the  6th  or  6th 
of  October,  they  were  not  brought  on  board  till  the  8th,  the 
vessel  being  then  in  the  stream.  He  received  them,  as  cap- 
tain, to  authorize  his  departure  on  the  8th  of  October.  He 
did  not  take  them  out  of  the  office  till  that  day  at  about  11 
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A.  M.  The  vessel  was  then  300  or  400  yards  from  the  po- 
sition she  had  been  occupying  in  the  Rotterdam  canal.  The 
pilot  for  the  river  was  to  have  been  on  board  on  the  Sth^  but 
owing  to  head  winds  he  did  not  come  till  the  8th.  The  har- 
bor pilot  transports  vessels  down  the  river  to  the  canal  running 
from  that  to  Helvoetsluys,  whence  the  river  pilot  takes  them 
to  Helvoetsluys,  where  the  sea  pilot  comes  on  board.  When 
the  ship  had  passed  down  the  river  and  come  to  the  lower  ca- 
nal, she  was  dragged  by  horses.  At  Helvoetsluys  the  course 
is  for  the  custom  house  officers  to  come  on  board  to  see  that 
there  is  no  contraband  goods  in  the  vessel,  and  after  that,  the 
sea  clearance  and  pilotage  to  sea  are  obtained.  The  papers  re- 
ceived at  Rotterdam  are  given  up  to  the  custom  house  officers 
at  Helvoetsluys,  who  furnish  the  clearance  for  sea  and  the  sea 
pilot. 

John  Wambersic^  United  States  consul  at  Rotterdam,  having 
made  his  deposition,  it  was  read  in  evidence  by  consent.  He 
said  that  on  the  7th  of  October,  at  noon,  the  ship  in  question  had 
been  cleared  out  and  the  papers  in  his  office  were  ready  to  be 
delivered  to  the  captain  the  moment  an  opportunity  ofifered 
for  the  vessel  to  proceed  to  sea.  They  were  all  signed  on  or 
before  the  4th,  including  the  clearance,  which  is  the  last  paper 
signed  after  all  the  dues  are  paid.  No  other  act  was  necessary 
to  enable  her  to  leave  the  harbor  on  the  5th.  She  was  detain- 
ed by  contrary  winds  from  the  5th  to  the  8th,  when  she  left. 
She  was  not  waiting  for  papers,  pilot,  provisions,  hands  or 
equipments  of  any  kind.  One  man  was  in  prison ;  but  could 
have  been  taken  on  board  at  a  moment's  warning.  Rotterdam 
is  situated  on  the  river  Maese,  and  is  divided  by  canals  in 
which  vessels  lay  to  discharge  and  load  their  cargoes.  On  the 
6th  and  7th  of  October  the  Montpelier  was  lying  in  the  river, 
at  the  extreme  west  end,  her  position  being  about  25  miles 
from  the  sea.  At  that  time  every  thing  had  been  done  which 
was  necessary  to  get  her  to  sea.  The  preparations  had  com- 
menced on  the  1st,  and  the  last  act,  which  consisted  in  order- 
ing a  pilot,  was  done  on  the  5th.    The  captain  received  his 
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papers  from  the  witness'  office  on  the  8th,  and  the  pilot  went 
on  board  the  same  day.  He  did  not  go  before,  on  account 
of  the  vessel  being  detained  by  the  wind.  She  could  not  go 
without  her  imprisoned  seaman ;  but  he  could  have  been  had 
on  half  an  hour's  warning,  and  was  kept  in  prison  till  the  last 
moment  to  prevent  his  deserting  from  the  vessel  after  his  re- 
lease. Neither  could  the  ship  proceed  without  the  pilot ;  but 
he  was  ready  to  go  on  board  at  a  minute's  warning. 

The  deposition  of  Jean  Jacques  BronozOj  residing  at  Helvoet- 
sluys,  and  under-director  of  the  royal  navy  department  at  that 
place,  was  read  in  evidence.  He  said  that,  to  warrant  the  de- 
parture of  a  vessel  from  Helvoetsluys,  it  was  necessary  for  the 
captain  to  pay  the  canal  dues,  and  exhibit  his  papers  at  the 
clearing-master's ;  which  papers  consisted  of  his  clearing  papers 
at  Rotterdam  and  a  receipt  for  the  pilot  money.  He  added,  that 
when  the  Montpelier  arrived  at  Helvoetsluys  her  papers  were 
in  perfect  order  to  proceed  to  sea.  The  distance  from  Rotter- 
dam to  the  sea  is  about  24  English  miles. 

The  court  below  charged  the  jury  :  "  That  in  judgment  of 
law  the  said  ship  was  at  sea  within  the  meaning  of  the  policy, 
at  the  time  of  the  expiration  of  the  year."  The  counsel  for 
the  defendants  excepted.  A  verdict  was  rendered  for  the 
plaintiff  for  $2485,21.  And,  after  judgment,  the  defendants 
sued  out  a  writ  of  error. 

J.  Slosson  4r  J.  Anthon^  for  the  plaintiffs  in  error. 

6.  Griffin^  for  the  defendant  in  error. 

By  the  Courty  Cowen,  J.  It  is  of  the  nature  of  the  policy 
in  question  that  it  limits  the  vessel  to  no  geographical  track. 
It  is  impossible  therefore  to  make  out  a  defence  on  the  ground 
of  a  deviatiofty  in  the  ordinary  sense  of  the  word.  Nor  can 
any  particular  trip  or  voyage  be  regarded  as  having  the  efiect 
of  a  deviation,  unless  it  be  undertaken  in  fraud  of  the  policy. 
If  the  vessel  be  at  sea  when  the  ttrmmus  arrives^  steerbg  for 
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any  port  in  whatever  direction,  which  the  owner  or  charterer 
may  deem  most  fit  for  the  purposes  of  his  business — he  being 
gOYerned  in  his  views  by  considerations  of  business — the  condi- 
tion has  then  arisen  on  which  the  policy  must  be  deemed  to 
attach  for  the  ulterior  term  or  voyage  which  the  underwriters 
have  seen  fit  to  prescribe.  That,  in  the  present  case,  was  gen- 
eral, till  arrival  at  her  port  of  destination  in  the  United  States. 
That  she  happened  to  be  destined  to  such  a  port  by  way  of 
Newcastle,  was  the  result  of  her  inability  to  procure  a  proper 
cargo  for  the  United  States  at  Rotterdam.  Had  the  master 
fraudulently  or  perhaps  idly  and  unnecessarily,  at  this  last  mo- 
ment of  the  year,  protracted  his  voyage,  thus  incurring  the 
peril  of  winter  in  a  northern  sea,  the  question  would  have  been 
different.  But  the  vessel  being  fairly  governed  in  her  course 
according  to  the  exigencies  of  trade,  the  policy  renewed  it- 
self, wherever  she  was  found  at  sea,  pursuing  whatever  desti- 
nation. True,  under  the  terms  of  the  policy  in  question,  it 
might  have  been  deemed  a  deviation  to  go  from  Newcastle  to 
any  port  not  on  her  way  to  the  United  States ;  and  she  did  not. 
The  reason  of  renewals  like  this,  I  take  it,  rests  on  the  fact  that 
when  the  time  first  limited  expires,  the  insured  knows  not 
where  his  vessel  may  be,  nor  for  what  port  she  may  be  steer- 
ing at  the  moment ;  and  so  cannot  well  procure  a  new  policy. 
The  intention,  therefore,  is,  that  the  policy  should  renew  itself 
as  one  upon  time  ;  that  its  original  character  should  be  contin- 
ued still  on  a  voyage  round,  if  it  happen  that  the  vessel  be  at 
the  moment  engaged  in  the  prosecution  of  such  a  voyage. 

But  the  more  important  question  is,  whether  this  vessel  can  be 
considered  as  having  been  at  sea  within  the  meaning  of  the  policy. 
She  was  engaged  in  the  general  prosecution  of  a  voyage  or  series 
of  voyages  within  the  contemplation  of  the  policy.  She  had 
sailed  from  New-Orleans  to  Cowes,  and  thence  to  Rotterdam, 
whence  she  was  to  return  home  by  way  of  Newcastle.  Her 
going  to  Rotterdam  was  one  step  in  her  general  course.  Soon 
after  touching  there,  the  master  formed  the  resolution  to  pro- 
ceed to  Newcastle,  and  dience  to  the  United  States.    Q|i 
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the  third  of  October,  four  days  previous  to  the  expiration  of 
the  year,  he  commenced  preparations ;  and  on  the  fifth,  in  pur- 
suance of  his  design,  the  vessel  was  moved  from  a  canal  into  the 
river  Maese,  and  would  have  proceeded  directly  but  for  the 
head  winds  by  which  she  was  detained  till  the  eighth.  During 
the  sixth  and  seventh,  she  was  ready  to  go  to  Helvoetsluys. 
Her  papers,  her  pilot,  her  crew,  were  at  hand.  Even  the  im- 
prisonment of  one  of  the  crew,  a  circumstance  relied  on  by 
the  defendants  below,  was  resorted  to  as  a  measure  for  keeping 
all  her  means  for  sailing  so  soon  as  the  wind  should  be  favora- 
ble. Clearly,  counsel  are  right  when  they  suppose  that  this  is 
not  the  case  of  Tht  Amtrican  Insurance  Company  v.  Hutton^ 
(24  Wend,  330.)  In  that  case,  no  voyage  round  and  home 
was  necessarily  contemplated  by  the  policy ;  and  the  vessel, 
when  the  year  expired,  was  lying  in  port  to  refit.  Nay,  she 
was  lying  in  her  port  of  destination,  which,  on  the  words  of 
the  policy,  as  we  thought,  meant  an  intermediate  port.  We 
thought  the  words,  at  sea,  were  there  used  in  opposition  to 
being  in  port — not  in  opposition  to  being  at  home.  In  the  case 
at  bar,  the  vessel  was  on  her  passage  to  the  United  States,  and 
limited  to  such  a  passage  by  the  renewal  clause — ^a  passage 
somewhat  round  about  it  is  true,  Newcastle  being  one  of  its 
stages.  In  Wood  v.  The  JVew  England  Marine  Insurance  Com- 
panyj  (14  Mass.  Rep.  31,)  the  policy  was  to  be  continued  if 
the  vessel  were  at  sea^  until  an  arrival  at  the  port  of  discharge. 
The  vessel  sailed  for  Amsterdam,  a  port  of  lading,  whence  she 
would  of  course  go  to  some  other  port  for  discharge.  She  had 
gone  from  Beverly,  and  it  was  her  purpose  to  return  and  dis- 
charge there.  Her  voyage,  then,  was  from  and  to  Beverly. 
While  proceeding  out,  she  was  arrested  by  a  British  privateer, 
and  ordered  into  Bristol.  She  was  under  arrest  at  or  near  the 
port  of  Bristol  when  the  original  time  expired  ;  and  was  treat- 
ed by  the  court  as  actually  in  port.  They  there  gave  the 
words  a  construction  which,  at  first  sight,  may  appear  to  be 
remarkably  liberal :  saying,  that  a  vessel,  though  detained  in 
port,  if  she  be  engaged  in  the  prosecution  of  a  voyage  within 
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the  words  of  the  policy,  is  yet  to  be  deemed  at  sea.  They 
held  the  words,  at  sea^  equivalent  to  the  words,  ^^on  her 
voyage ;''  and  that  she  was  none  the  less  on  her  voyage,  be- 
cause accidentally  detained.  In  The  American  Insurance  Comr 
pany  v.  Hutton^  the  words  words  were  diflFerent,  viz.  part  of 
destination^  which  the  vessel  had  reached.  Her  voyage  had 
ended,  and  the  perils  of  the  voyage  had  of  course  ended  with 
it,  when  the  time  for  renewal  came.  She  was  neither  literally 
nor  constructively  at  sea.  She  was  in  fact  on  her  voyage  round, 
but  the  policy  did  not  look  beyond  the  short  voyage  which  had 
ended.  The  policy  in  14  Mass..  Reports  looked  not  only  out 
to  the  port  of  lading,  but  back  to  Beverly,  the  port  of  dis- 
charge ;  hence  Parker,  C.  J.  said,  she  would  have  been  pro- 
tected even  if  she  had  been  captured  on  her  return. 

In  Bowen  v.  The  Hope  Insurance  Company^  (20  Pick.  275,) 
the  words  were  the  same  ;  viz.  at  sea,  and  on,  to  the  port  of 
destination  and  discharge.  The  vessel  was  destined  round 
from  Rotterdam  to  Bangor,  for  a  cargo  to  be  delivered  at  Bos- 
ton ;  and  was,  when  the  year  terminated,  lying  several  miles  be- 
low Bangor,  ready  to  sail,  but  the  head  winds  prevented  her 
going  out  of  the  straits.  She  was  adjudged  to  have  been  at  sea. 

I  have  been  unable  to  distinguish  the  case  at  bar,  in  princi- 
ple, from  the  cases  decided  by  the  learned  court  in  Massachu- 
setts ;  and  we  were  very  far  from  intending  to  impugn  the  doc- 
trine advanced  in  those  cases,  by  what  we  said  or  decided  in 
The  Am.  Ins.  Co.  v.  Hutton.  I  can  scarcely  see  why  I  am 
called  upon  to  make  this  remark,  after  recurring  to  what  I  said 
in  delivering  the  opinion  in  that  case.  It  goes  throughout  on 
a  distinction  from  the  Massachusetts  cases,  both  as  to  the 
voyage  contemplated  by  the  policy  and  the  condition  of  the 
ship.  It  is  certainly  not  necessary  to  say  here,  whether  being 
in  port  preparing  to  prosecute  the  voyage,  and  not  in  a  condi- 
tion to  sail  at  the  moment,  would  be  sufficient.  Here  the  ves- 
sel was  in  the  river  ready  to  sail.  She  was  indeed  to  take  her 
papers,  her  impiisoned  seaman,  her  pilot,  and  a  paper  in  ex- 
change on  arriving  at  Helvoetsluys,  preparatory  to  entering  the 
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broad  sea.  But  all  these  were  matters  of  course,  and  just  as 
much  at  the  master's  pleasure  as  weighing  anchor  or  unfurling 
the  sails.  The  procuring  of  the  whole  was  a  mere  manipula* 
tion  of  the  voyage  ;  and  like  other  acts  about  the  vessel  would 
have  been  done,  had  the  wind  permitted.  Whether  the  water 
was  salt  or  fresh,  or  the  sea  broad  or  narrow,  is  not  the  question. 
In  this  particular  instance  we  might  speak  of  the  vessel  as  being 
almost  geographically  at  sea,  because  lying  in  that  part  of  the 
ocean  which  the  Dutch  left  when  they  "  scooped  out  their  em- 
pire ;''  but  the  case  does  not  depend  on  such  local  considera- 
tions. That  the  vessel  has  moved  on  the  prosecution  of  the 
voyage,  whether  in  the  sea,  or  an  arm  of  the  sea,  whether  in  a 
a  river  or  a  canal  communicating  with  the  sea,  enables  us  to 
say  she  is  on  her  passage,  and  exposed  to  the  perils  of  such 
passage.  This  vessel  had  sailed  within  the  case  of  Bond  v. 
J\ruttj  {Cowp.  601,  607.)  Lord  Mansfield  there  mentions  a  ship 
as  having  commenced  her  voyage,  though  she  had  barely  be- 
gun to  sail,  and  was  stopped  by  an  embargo.  Departure  is  a 
word  of  different  meaning.  It  imports  an  effectually  leaving 
of  the  place  behind.  If  the  vessel  be  detained  or  driven  back, 
though  she  may  have  sailed,  there  is  no  departure.  {Moir  v. 
l%e  Royal  Exchange  Assurance  Company^  6  Taunt.  241 ;  4 
Camp.  84,  S.  C,  3  Maule  Sf  Selw.  461,  S.  C.)  In  Ridsdale  v. 
JVeiwiAam,  (3  Maule  4*  Selw.  466,)  the  ship  was  not  ready.  She 
had  gone  from  Portneuf  to  Quebec  in  contemplation  of  there 
completing  her  complement  of  men.  Hence  it  was  said  she 
had  not  sailed.  Lord  EUenborough  C.  J.,  conceded  that  had 
the  ship  got  her  clearances  and  been  equipped  for  the  voyage, 
the  case  would  have  been  different.  {Lang  v.  Jlnderson^  3 
Bam.  4r  Cress.  495,  S.  P.)  In  short,  the  least  locomotion  with 
readiness  of  equipment  and  clearance  satisfies  a  warranty  to  sail. 
{Pettigrew  v.  Pringle^  3  Bam.  ^  Adolph.  514.)  In  Cochrane 
V.  Fisher^  (1  Crompt.j  Mees.  tf  Rose.  809,)  the  ship  was 
warranted  not  to  sail  for  British  North  America,  after  the  16th 
of  August.  On  that  day  she  was  lying  in  Dublin  harbor,  at 
tbe  costom  house  dock.    This  opens  into  the  xiver  Lifiey  which 
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18  part  of  the  harbor.  At  half  past  2  P.  M.  and  as  soon  as  she 
could  be  got  ready,  she  was  hauled  out  of  the  dock  into  the 
river  with  an  intention  of  proceeding  to  Quebec.  Held,  a  sail- 
ingy  though  she  was  detained  by  a  strong  wind  from  the  S.  S. 
E.  which  being  right  up  the  river,  no  sail  could  be  hoisted. 
She  was  warped  down  the  river  about  half  a  mile  where  she 
unavoidably  went  aground,  and  remained  till  the  next  day. 
This  case  was  decided  by  the  exchequer  chamber,  and  well 
considered  on  all  the  authorities.  Lord  Denman,  C.  J.  deliv- 
ered the  opinion  ;  and  declared  the  result  as  follows,  {p.  818  :) 
^  As  the  facts  appear  to  us  clearly  to  shew  that  she  was  in  the 
prosectition  of  her  voyage  on  the  15th  of  August,  having  made 
a  movemefifj  though  in  the  river  j  for  the  purpose  of  proceeding 
to  sea^  and  over  the  sea  to  North  America,  we  think  the  war- 
ranty has  not  been  broken."  The  case  indeed  admits  she  was 
not  at  sea  ;  but  that  is  in  the  primary  sense  of  the  words. 
The  American  cases,  as  far  as  they  have  gone,  concur  in  giving 
them  a  secondary  sense  when  used  for  the  purpose  of  continu- 
ing a  time  policy.  No  such  words  in  that  connection  have, 
that  I  am  aware,  been  presented  for  judicial  construction  in 
England.  I  suppose  they  are  imknown  in  the  time  policies  of 
that  country.  Most  of  the  cases  cited  in  Cochrane  v.  Fisher 
were  also  cited  by  the  court  of  Massachusetts  in  Bowen  v. 
The  Hope  Insurance  Company  ;  and  they  held,  that  sailings  and 
being  ai  sea^  or  on  a  passage^  all  mean  the  same  thing.  The 
previous  case  in  that  court  we  have  seen  had  gone  as  far  and 
even  farther.  On  the  argument  in  this  court  the  counsel  for 
the  company  conceded  a  secondary  sense  when  the  words  are 
used  in  the  connection  and  for  the  purpose  indicated  by  the 
policy  in  question.  We  know  they  are  often  so  used  in  com- 
mon parlance.  A  friend  is  spoken  and  thought  of  as  being  at 
sea,  whm  he  has  gone  a  long  voyage,  and,  as  exposed  to  the 
perils  of  die  voyage,  without  reference  to  the  feet  of  his  being 
at  th)e  time  in  or  out  of  some  harbor.  So  of  an  exploring  ship 
or  squadron,  until  its  return  home ;  and  an  insurance  upon 
«itber  as  o^  <m  and  engaged  m  a  voyage  of  expbratton,  trottld, 
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I  apprehend,  in  universal  understanding,  comprehend  the  perils 
of  harbors  and  rivers,  as  well  as  those  of  the  ocean.  In  this 
secondary  sense,  and  to  answer  the  intent  of  the  parties,  the 
court  thought  in  Wood  v.  JVew  England  Marine  Insurance 
Company^  that  a  vessel  absent  on  a  voyage  should  be  taken  to 
be  at  sea  within  those  words  as  used  in  the  policy  before  us. 

On  the  whole  we  feel  no  serious  difficulty  in  saying  that, 
inasmuch  as  the  Montpelier  was  not  only  on  her  voyage,  but 
had  actually  sailed,  the  charge  of  the  court  below  was  right  and 
the  judgment  should  be  affirmed. 

Beoksok  J.  dissented. 

Judgment  affirmed. 


Lockwood  vs.  Barnes. 


An  agreement  wfaioh  by  its  tennt  is  not  to  be  performed  within  a  yecff  from  th^ 

time  it  is  made,  ii  void  onleeB  rednccd  to  writing. 
Otherwise,  if  the  agreement  be  such  that  the  time  for  performance  may  arriye 

within  the  year,  even  though  it  be  highly  improbable  that  it  wUL    And  «m 

note  (a). 
Although  performance  ia  to  begin,  and  does  in  &et  commence  within  the  year, 

yet  if  the  agreement  is  not  to  be  completely  executed  wiUiin  that  period,  it  k 

within  the  statute  of  frauds.    And  eee  note  (6). 
So  of  an  agreement  not  to  be  performed  withm  a  year,  even  though  from  its  na. 

ture  it  may  be  lawfully  atmulUd  or  put  an  end  to  within  that  time.    See 

note  (6). 
A  party  who  refuses  to  go  on  with  an  agreement,  Toid  by  the  statute  of  frauds, 

after  haying  deriyed  a  benefit  by  a  part  performance,  must  pay  for  what  he  has 

received. 
Whether  in  such  a  case  the  plaintiff  will  recover  at  the  rate  of  compensation  pro- 

vided  for  by  the  agreement,  or  as  upon  a  ptanttim  meruit  or  quantum  vale. 

batf   QUKRE. 

Ia  let  the  use  of  his  mare  for  breeding  purposes,  to  B.,  the  owner  of  a  stud-horse, 
under  the  foUowmg  parol  agreement :  B.  to  pay  a  specified  sum  for  the  colt,  if 
one  should  be  foaled^the  mare  to  remain  in  L.'s  possession,  and  ha  to  keep  the 
colt  till  the  usual  time  for  weaning,  or  uiltil  it  became  four  or  six  months  old. 
A  colt  having  been  raised  from  the  mare,  B.  demanded  it  after  it  became  six 
months  old,  tendering  the  agreed  sum,  but  L.  refused  to  let  him  have  it ; 
whefeapon  B.  bnw^  nplmriii :  HcM,  that  the  agreeoM&t  wis  Toid  •• 
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one  which  from  Ha  nature  eonld  not  be  performed  within  a  year,  and  that  B. 
therefore  had  no  right  of  aetion. 
As  no  time  was  specified  for  the  payment  of  the  money  by  B.,  it  did  not  become 
doe  till  the  period  fixed  for  delivering  the  colt    Per  Bronson,  J. 

E&BOR  to  the  Columbia  C.  P.  Barnes  brought  replevin  against 
Lockwood  in  the  court  below  for  two  colts.  The  plaintiff  in 
the  court  below  owned  a  stud-horse,  and  the  defendant  a  breed- 
ing mare.  After  the  defendant  had  declined  having  the  servi- 
ces of  the  horse,  saying  he  did  not  wish  to  raise  any  more  horses, 
it  was  agreed  between  the  parties  that  the  plaintiff  should 
have  the  use  of  the  mare,  and  should  pay  the  defendant  ds 
follows,  viz  :  if  the  issue  was  a  horse  colt,  $25,  and  if  it  was  a 
mare  colt,  $20.  The  mare  was  to  remain  in  the  possession  and 
ordinary  use  of  the  defendant,  and  he  was  also  to  keep  th6  colt 
until  the  usual  time  for  weaning,  or  until  it  was  four  or  silt 
months  old.  No  time  was  specified  for  the  payment  of  the 
money.  On  these  terms  the  horse  was  put  to  the  mare.  This 
was  in  June,  1837.  In  May,  1838,  the  mare  had  two  horse 
colts.  In  April,  1839,  the  plaintiff  tendered  the  defendant 
$25,  offered  to  pay  for  the  keep  of  the  colts  frdm  the  tim^ 
they  were  six  months  old,  and  demanded  the  colts.  The  d€ 
fendant  refused  to  deliver  them,  and  the  plaintiff  brought  re- 
plevb.  The  defendant  insisted,  among  other  things,  that  the 
agreement  was  void  within  the  statute  of  frauds — ^it  being  one 
not  to  be  performed  within  a  year,  and  there  being  no  writing. 
The  court  overruled  the  objection,  and  the  defendant  excepted. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant  broughl 
error. 

£.  Miller  J  for  the  plaintiff  in  error. 

H.  Hogehocmj  for  the  defendant  in  error. 

By  the  Court ^  Bronson,  J.     When,  by  its  terms,  the  agree 
ment  is  not  to  be  performed  within  one  year  froa  the  tiAe  it 
18  made,  it  must  be  in  writbg  or  it  will  be  void.     (2  R.  S 

Vol..  in.  17 
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135,  §  2  ;  Lower  v.  Winters,  7  Cowen,  263.)  But  if  the 
agreement  be  such  that  the  time  for  performance  may,  although 
it  is  highly  improbable  that  it  will,  arrive  within  a  year,  the 
case  is  not  within  the  statute.  {Fenton  v.  Emblers,  3  Burr. 
1278;  Moore  v.  FoXj  10  John.  R.  244 ;  M^Lees  v.  Hale,  10 
Wend.  426 ;  Plimpton  v.  Curtiss,  15  id.  336 ;  Wells  v.  Hor- 
ton,  4  jBing.  40.)  (a)  Although  the  performance  is  to  begin, 
and  does  in  fact  commence  within  the  year,  yet  if  the  contract 
is  not  to  be  completely  executed  within  that  period,  the  case 
is  within  the  statute.  Part  performance  within  the  year  will 
not  render  the  contract  valid.  (Boyddl  v.  Drummond,  11 
East,  142 ;  Bracegirdle  v.  Heald,  1  Bam.  fy  Aid.  122 ;  Birch 
V.  Liverpool,  9  Bam.  if  Cress.  392.)  (6)  But  the  party  who 
refuses  to  go  on  with  the  contract  after  having  derived  a  bene- 
fit by  a  part  performance,  must  pay  for  what  he  has  received. 


(a)  See  alio  Blake  ▼.  CoU,  (32  Pick.  97,  99  to  101 ;)  Derby  ▼.  Phelpe,  (2  N. 
Hamp.  Rep.  515,  516;)  Kent  ▼.  Kent,  (18  Purl:.  569;)  Linaott  v.  Melntyre,  (3 
Shepl,  201.)  But  Bee  the  obsoryalionB  of  Rcdfield,  J.  in  Hinckley  v.  aotUhgate, 
(4  Verm.  Rep.  423, 430.)  The  doctrine  advanced  in  the  text  is  forcibly  illastrated 
b/  ft  recent  case  in  Connecticut,  which  was  this :  On  the  24th  of  June,  1834,  the 
plaintiff  entered  into  a  parol  contract  to  labor  at  a  factory  one  year  for  the  defend. 

.ants ;  the  latter  to  pay  for  the  services  a  dollar  per  day,  and  furnish  the  plaintiff 
with  employment  during  that  time.  It  did  not  appear  from  the  evidence  that  the 
parties  expressly  fixed  upon  any  precise  day  when  the  services  were  to  commence ; 
and,  in  an  action  for  a  breach  in  not  furnishing  the  plaintiff  with  labor  &.C.,  it  was 
objected  that  the  contract  was  void  because  not  to  be  performed  within  a  year. 
The  court,  however,  held,  that  the  plaintiff  had  a  legal  right  to  eommenoe  per. 
formance  immediately  upon  the  making  of  the  contract,  and  therefore  as  from  its 
nature  it  might  bo  completely  executed  withm  a  year,  the  statute  of  frauds  did 
not  apply.    (RueeeU  v.  Slade,  12  Conn.  Rep.  455.) 

(b)  See  Hinckley  v.  Southgate,  (11  Verm.  Rep.  428 ;)  BulkUy  v.  Whipple,  (I 
id.  69 ;)  Foote  4*  Stone  v.  Emereon,  (10  id.  338  ;)  Pitcher  v.  Wit/son,  (5  Misaou. 
Rep.  46,  48;)  Blanton  v.  Knox,  (3  id.  342;)  Drummond  v.  Burrell,  (13  Wend. 
807 ;)  Dorr  ▼.  Shute,  (5  id.  204 ;)  Cabot  v.  Haekine,  (3  Pick.  83.  94,  5 ;)  HoU 
brook  V.  Armstrong,  (I  Fairf.  31,  40,  1.)  The  circumstance  that  the  contract  is 
one  which  from  its  nature  may  be  and  is  lawfully  annulled  or  put  an  end  to  within 
the  year,  wiD  not  take  it  out  of  the  statute  of  frauds,  if,  by  its  terms,  performaneo 
be  postponed  till  after  that  period.    {Harrit  v.  Porter,  3  Hwnringt.  Rop.  27.) 
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{Mavor  v.  Pyne,  3  Bing.  285.)  (c)  Whether  in  such  a  case  the 
plaintiff  will  recover  at  the  rate  of  compensation  provided  for 
by  the  agreement,  or  as  upon  a  quantum  meruit  or  quantum 
valebat^  it  is  not  now  necessary  to  inquire.(d) 

As  I  understand  the  agreement  in  this  case,  the  colt  was  not 
to  be  delivered  to  the  plaintiff  until  it  was  at  the  least  four, 
and  perhaps  six  months  old.  This  added  to  the  eleven  months 
for  gestation  would  make  the  whole  period  which  was  to 
elapse  before  the  contract  could  be  completely  executed,  fif- 
teen or  seventeen  months.  It  appears,  then,  that  by  the  terms 
of  the  agreement,  it  was  not  to  be  performed  w^ithin  a  year, 
and  the  fact  of  a  part  performance  within  that  time  will  not 
aid  the  case.  Although  no  time  was  specified  for  the  payment 
of  the  money  by  the  plaintiff,  it  was  I  think  payable  at  the 
time  the  colt  was  to  be  delivered,  and  not  before ;  and  so  on 
neither  side  was  there  to  be  a  complete  performance  within 
the  year. 

As  the  defendant  refused  to  go  on  with  the  agreement  after 
he  had  derived  a  partial  benefit  under  it,  he  must  pay  for  the 
use  of  the  horse ;  but  as  the  contract  was  void,  the  plaintiff 

(e)  See  per  Parrxs,  J.  in  Holbrook  t.  Armstrong,  (1  Fairf.  Rep,  31,  41 ;)  alio 
Kidder  r.  Hunt,  (1  Pick,  Rep,  328 ;)  Lane  ▼.  ShaekUford,  (5  N,  Hamp.  Rep. 
133.)  Quere,  whether  in  Bach  case  he  can  sue  for  what  the  other  party  hai  re- 
ceived from  him  by  way  of  part  performance.  In  Vermont,  held,  that  if  A.  agree 
by  parol  to  lerve  B.  for  three  yean  for  a  stipulated  compenntion,  and  afterwards 
Tolontarily  leave  the  ecrvice,  he  cannot  recover  of  D.  for  Iho  value  of  his  service. 
{Philhrook  v.  Belknap,  6  Verm,  Rep,  333.)  So,  semble,  as  to  goods  delivered  in 
part  execution  of  an  oral  contract  not  to  be  fully  performed  within  a  year,  which 
the  one  delivering  them  afterwards  refuses  to  perform.  {Foote  <f  Sione  v.  Emer, 
eon,  10  Verm,  Rep,  383.)  These  cases  proceed  on  the  grround  that  the  stat- 
ute of  frauds  of  that  state  does  not  render  the  contract  void,  but  only  prohibiio  a 
euH  upon  it ;  and  that  it  may  bo  used  therefore  by  way  of  defence  or  protection, 
(And  eee  Stone  v.  Dennieon,  13  Pick,  I,  4,  5.)  Our  old  statute,  (1  R,  L,  78, 
§  11,)  was  probably  the  same  in  its  phraseology  in  this  respect  as  that  of  Ver- 
mont ;  and  yet,  in  8hute  v.  Dorr,  (5  Wend,  204,)  it  was  regarded  as  rendering 
the  contract  an  entire  nullity,  even  for  the  purposes  of  defence.  Our  present 
statute  pronounces  the  contract  "  void,»    (2  R,  8,  135,  §  2.) 

(d)  See  King  v.  Broum,  (2  HiU,  465;)  SeM^eUn  v.  CarpenUr,  (15  Wond. 
400,  405,  6;)  PkiWrook  v.  Belknap,  (6  Verm.  Rep.  383,  366.  7;)  Stone  r.  Den. 
,  (13  Pick.  1.) 
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acquired  no  title  to  the  colts,  and  the  court  below  erred  in  al- 
lowing him  to  recover.  It  is  of  course  unnecessary  to  examine 
the  other  questions  made  by  the  bill  of  exceptions. 

Judgment  reversed. 


Henschel  vs,  J.  R.  and  H.  Mahler. 

The  (preat  commercial  adTantages  growing  oat  of  the  general  um  of  negotiable  fau 
■trumenta,  haye  induced  courts  to  adopt  a  most  liberal  rule  in  constming  them. 

Repugnant  and  absurd  phraseology  in  an  instrument  evidently  designed  as  a  biU 
of  exchange,  may,  in  certain  cases,  be  rejected  as  surplusage. 

Accordingly,  in  an  action  by  the  endorsees  against  the  acceptor  of  an  instrument, 
bearing  date  "  Leipsic,  April  18tb,  1839,"*  and  drawn  thus :  "  Forfr'9  8755,60, 
pay*bU  ^.  on  <A«  31  Dec'ber  1839.  On  the  Zlst  Oct,  of  this  year  pay  ^.,  ta 
the  order  of  ourulneM^  8755  franc9  60  c/«.,  payable  in  Paris,  the  3lst  Dee,  of 
this  yeary^  ^ :  Held,  a  valid  bill  of  exchange,  notwithstanding  the  ambiguity 
as  to  the  time  of  payment ;  for  the  words  **  on  the  3lst  Oct,  of  this  year"  should 
be  rejected  as  repugnant,  and  the  bill  be  deemed  payable  on  the  31st  of 
Dec.  1839. 

General  rcpuution  is  not  admissible  for  the  purpose  of  proving  that  one  proaeeo- 
ting  as  endorsee  of  a  bill  of  exchange,  is  in  fact  the  general  agent  of  the  drawer. 

Error  to  the  superior  court  of  the  city  of  New- York.  The 
action  in  the  court  below  was  by  John  R.  and  Henry  Mahler, 
the  endorsees,  against  Henschel  as  acceptor  of  a  bill  of  ex- 
change in  these  words  : 

"  Leipsic,  April  18,  1839. 
For  Fr's  8755,60,  pay'ble  in  Paris  on  the  31  Dec^ber,  1839. 

On  the  31st  October  of  this  year  pay  for  this  first  of  ex- 
change, to  the  order  of  ourselves,  eight  thousand  seven  hun- 
dred and  fifty-five  francs  60  cts.,  payable  in  Paris  the  31st  De- 
cember of  this  year,  value  in  ourselves,  and  charge  the  same 
to  account  as  advised.  Dufour,  Brothers  &  Co." 

To  Mr.  Alexander  Henschel,  New- York,  or  where  to  be 
found." 

Endorsed — ^^  Dufour,  Brothers  &  Co." 

Wfittm  acrois^^^  Accepted,  Leipsic,  April  23, 1839. 

A.  HSNSGBBL.'* 
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On  the  trial,  after  proviDg  the  signatures  of  the  drawers,  en- 
dorsers and  acceptor,  the  plaintiflFs  rested.  The  defendant  below 
moved  for  a  nonsuit  on  the  ground  that  the  instrument  in  evi- 
dence was  not  a  bill  of  exchange,  nor  a  negotiable  instrument 
of  any  kind.  The  motion  was  denied,  and  the  defendant  ex- 
cepted. The  defendant  offered  to  prove  by  common  reputa- 
tion, that  the  plaintiffs  were  the  general  agents  of  the  drawers. 
The  court  decided  that  the  evidence  was  inadmissible,  and  the 
defendant  again  excepted.  Under  the  direction  of  the  court 
below  the  jury  found  a  verdict  for  the  plaintiffs,  and,  after 
judgment,  the  defendant  sued  out  a  writ  of  error. 

W.  W.  Van  Wagenen^  for  the  plaintiff  in  error. 
D.  D.  Field,  for  the  defendants  in  error. 

By  the  Court,  Nelson  Ch.  J.  The  only  ground  relied  on 
to  maintain  the  position  that  the  instrument  in  question  is  not 
a  bill  of  exchange,  and  therefore  not  negotiable,  is,  that  the 
time  of  payment  is  uncertain.  Looking  at  the  whole  of  the 
instrument,  however,  with  a  view  to  collect  the  meaning  of  the 
parties  as  there  expressed,  there  can  I  think  be  no  doubt  that 
the  time  of  payment  intended  was  the  31st  of  December,  1839, 
and  that  the  words  "  on  the  31st  October  of  this  year,"  should  be 
rejected  as  repugnant  and  absurd.  The  cases  referred  to  by 
Mr  Chitty  {ChUty  on  Bills,  160, 9^A  Jim.  ed.)  afford  sufficient 
authority  for  thus  interpreting  the  bill.  The  great  commercial 
advantages  growing  out  of  the  general  use  of  negotiable  in- 
struments have  induced  courts  to  adopt  a  most  liberal  mode  of 
construing  them. 

The  objection  that  general  reputation  ought  to  have  been  re- 
ceiyed  as  competent  evidence  that  the  plaintiffs  were  the  agents 
of  the  drawers,  and  stood  in  their  place  in  the  suit,  is  too  un- 
tenable to  require  a  remark. 

Judgment  affinned. 
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M'Carty  vs,  Leggett. 

A  covenant  of  seisin  is  broken  the  moment  it  is  made,  if  the  grantor  then  hiTB  no 
title ;  and  a  right  of  action  immediately  accrues  to  the  grantee. 

In  sach  action,  evidence  that  the  grantor,  since  the  conveyance  and  before  rait 
brought,  acquired  a  good  title,  is  not  admissible  in  bar  of  the  plaintiff's  right  of 
recovery. 

SembU^  however,  that  such  subsequently  acquired  title  may  be  shown  in  mitigtu 
tion  of  damages. 

Whether,  in  answer  to  the  mitigating  effect  of  such  proof,  it  may  not  bo  shown 
that,  before  the  grantor  acquired  title,  the  grantee  failed  to  make  an  ad  van* 
tageouB  sale,  which  he  might  otherwise  have  made,  and  that  in  consequence  of 
such  failure,  together  with  a  fall  in  the  price  of  the  land,  he  had  sustained  ac 
tual  damages  to  a  largo  amount,  quere. 

The  case  of  Morris  v.  Phelps,  (5  Johns,  Rep.  49,)  commented  on  and  ex- 
plained. 

The  rule  that  a  new  trial  will  not  be  granted  in  favor  of  a  plaintiff  who  at  most 
is  entitled  to  mere  nominal  damages,  applies  only  to  cases  where  the  trivial  na- 
ture of  the  claim  is  clear  and  unquestionable. 

Where  A.  covenants  that  B.  shall  convey  lands  to  C.  by  a  certain  time,  and  be- 
fore the  arrival  of  the  time.  A.,  by  the  death  of  D.,  acquires  title  to  the  land  by 
inheritance ;  semble  that  such  title  does  not  enure  to  C. 

Covenant,  tried  at  the  New- York  circuit,  in  October,  1841, 
before  Kent,  C.  Judge.  On  the  trial  the  case  was  this  :  In 
1835  the  defendant  and  his  wife  executed  to  the  plaintiff  a 
conveyance  of  certain  lands  in  fee.  The  deed  contained 
a  covenant  of  seisin  in  the  usual  form,  for  a  breach  of 
which  the  action  was  brought.  The  plaintiff  went  into  pos- 
session of  the  lands  under  the  deed  and  had  never  been  disturb- 
ed by  reason  of  the  defendant's  want  of  title.  At  the  time  of 
the  conveyance  the  defendant  was  not  seised,  in  the  language 
of  the  covenant,  of  an  absolute  estate  of  inheritance  in  the 
premises,  nor  did  he  so  pretend  at  the  trial ;  but  he  insisted 
that  he  acquired  a  complete  title  in  1836,  after  the  execution 
of  the  deed,  and  before  the  commencement  of  this  suit.  The 
facts  relating  to  this  branch  of  the  case  are  sufficiently  stated 
in  the  opmion  of  the  court.  The  circuit  judge  thought  the 
defendant's  subsequently  acquired  title  sufficiently  established 
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by  the  evidence,  and  directed  the  jury  to  find  in  his  favor.  A 
verdict  was  thereupon  rendered  for  the  defendant,  and  the 
plantiff  now  moved  for  a  new  trial  on  a  case. 

R.  Schuyler  ^  G.  Woody  for  the  plaintiff. 

J.  W.  Gerard^  for  the  defendant. 

By  the  Covrt^  Cowen,  J.  That  a  want  of  title  according 
to  the  covenant  of  seisin  breaks  it,  and  gives  an  immediate 
right  of  action,  is  so  elementary  that  authority  is  scarcely  ne- 
cessary. We  have  been  however  very  properly  furnished  with 
two  cases  that  are  in  point ;  the  earliest  in  date  showing,  that 
neither  on  the  state  of  the  title  when  the  conveyance  now  in 
question  was  given,  nor  on  circumstances  ex  post  facto^  can 
this  verdict  be  supported.  {Raynolls  v.  Woolmer^  1  Frtem,  41.) 
The  rule  was  held  generally  in  Hamilton  v.  Wilson,  (4  John. 
R.  72,)  and  indeed  has  never  been  questioned. 

If  the  defendant  had  a  complete  title  when  the  action  was 
brought,  that  was  not  a  bar.  True,  it  is  said  in  Morris  v. 
PhelpSj  (5  John.  R.  49,  54,)  that  in  this  action  ^^  the  rights  of 
parties  must  be  determined  according  to  the  existence  and  ex- 
tent of  those  rights  when  the  action  is  commenced."  The  re- 
mark, however,  has  reference  to  the  extent  of  the  damages,  as 
depending  on  the  state  of  the  title ;  not  to  the  question 
whether  any  damages  at  all  should  be  recovered.  This  is  not 
only  plain  from  the  case  itself,  which  allowed  damages,  but 
moreover  from  the  books  referred  to  in  proof  of  the  position. 
Among  these  is  2  Saund.  171,  c,  devoted  to  the  measure  of 
damages.  The  other  two  books,  3  T.  R.  186,  and  4  East,  607, 
are  that,  to  entitle  the  defendant  to  a  right  of  set-off,  it  must 
exist  when  the  action  is  brought.  Whether  a  good  title  ac- 
quired intermediate  the  time  of  the  deed  and  suit  brought  might 
be  received  in  mitigation,  it  is  not  now  necessary  to  decide. 
The  fact  was  here  allowed  by  the  learned  judge,  not  in  mere 
adtigation,  but  as  a  flat  bar. 
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It  is  said  that  the  plaintiff  cannot,  at  all  eyents,  recover  any 
thing  more  than  nominal  damages ;  and  that  a  new  trial  will 
not  be  granted  where  it  appears  that  such  must  necessarily  be 
the  result.  {Brantingham  v.  Fay^  1  John.  Cos.  255  ;  Hyatt  v. 
Wood^  3  John.  Rep,  239.)  Admitting  this  to  be  the  rule,  I  think 
the  trivial  amount  of  the  claim  should  be  clear  and  unquestiona- 
ble. The  plaintiff  here  offered  to  show  that  before  the  title  of 
the  defendant  had  been  perfected,  the  plaintiff  failed  to  make  an 
advantageous  and  saving  sale  of  the  premises,  which  he  might 
otherwise  have  done ;  and  that  in  consequence  of  such  failure 
and  the  fall  of  the  land  in  market,  his  actual  damages  were  very 
great.  How  far  this  might  be  an  answer  to  the  mitigating  effect 
claimed  from  the  defendant's  good  title  when  the  suit  was 
brought,  we  ought  not  to  decide  by  anticipation. 

A  serious  question  was  also  made  by  the  plaintiff  whether, 
after  all,  the  defendant  had  completed  his  title  to  the  whole, 
even  at  the  time  of  the  trial.  The  defendant  claimed  title  by 
conveyance  from  the  children  and  heirs  at  law  or  devisees  of 
Valentine  Seaman.  There  were  eight  of  them,  including 
James  and  Marianna.  Four,  including  James^  being  of  age, 
conveyed  to  Leggett,  (the  defendant,)  before  his  deed  to  the 
plaintiff,  viz.  in  1828 ;  and  these  four  covenanted  that  the  other 
four  should  eonvey  on  the  youngest  of  them  coming  of  age. 
Before  all  were  of  age,Marianna  died  without  issue  ;  her  share 
thus,  as  is  alleged,  coming  to  the  seven  who  survived.  Then 
all  the  survivors  conveyed  to  the  defendant  in  1836,  except 
James,  and  this  was  the  act  on  which  the  defendant  relied  as 
completing  his  title.  The  plaintiff  insists  that  Marianna  took 
one-eighth  in  fee,  which  came,  on  her  death,  to  the  seven  sur- 
vivors ;  and  James  omitting  to  join  in  the  final  deed,  there  was 
no  conveyance  to  the  defendant  of  one-seventh  of  one-eighth. 
James'  covenant  is  relied  on  by  the  defendant.  It  is  said  to  be 
an  estoppel ;  as  to  whieh  the  case  is  this :  A.  covenants  that 
B.  shall  convey  to  C,  and  afterwards  the  title  of  B.  vests  in 
A.j^^tbe  covenantox.  He  has  never  conveyed  oar  profesttdtRI 
convey  to  B.    I  should  doubt  whethes  the  naked  core 
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could  be  said  to  pass  the  title.  James  did  not  pretend  to  con- 
yey  any  more  than  his  own  interest.  He  recited  that  one- 
eighth  of  the  title  was  in  Marianna.  It  is  not,  therefore,  the 
usual  question  on  a  deed  with  warranty  and  a  title  subse- 
quently acquired  by  the  warrantor. 

But  without  expressing  a  definitive  opinion,  it  is  enough  that 
questions  such  as  I  have  mentioned  are  in  the  case,  over  and 
above  the  question  on  the  right  to  sustain  the  action.  Nomi- 
nal damages  at  least  are  due  ;  perhaps  more.  The  course  at 
the  trial  cut  the  plaintiff  entirely  short  of  an  action  for  any 
damages. 

I  think  a  new  trial  should  be  granted,  the  costs  to  abide  the 

event. 

Ordered  accordingly. 


Amidon  vs,  Wheeler. 


If  an  agent  appropriate  the  money  of  his  principal  to  the  payment  of  the  debt  of 
a  third  person,  without  anj  authority  for  so  doing,  and  these  facts  are  known 
to  the  payee  at  the  time  of  receiving  the  money,  it  may  be  recoTered  of  the  lat- 
ter by  the  principal  in  an  action  for  money  had  and  reoeiyed. 

Accordingly,  a  judgment  haying  been  recovered  against  M.  for  violating  a  city 
ordinance,  he  and  others  persuaded  A's  servant  to  pay  the  same  to  W.,  the 
clerk  of  the  court  which  rendered  the  judgment,  out  of  funds  belonging  to  A., 
but  without  authority  from  A.  for  so  doing ;  and  W.  received  the  money  with 
fun  knowledge  of  these  facts :  AeU,  that  A.,  having  demanded  the  money  of  W., 
might  recover  the  amount  against  him  in  an  action  for  money  had  and  received. 

Otherwise,  had  the  money  been  received  by  W.  in  ignorance  that  it  belonged  to 
A.,  and  been  paid  mto  the  city  treasury  betbre  notice.    Per  Nblsoit,  Ch.  J. 

Eb&or  to  the  Rensselaer  C.  P.  Amidon  sued  Wheeler  be- 
fore a  justice  of  the  peace,  and  declared  in  assumpsit  for  money 
had  and  received.  Plea,  the  general  issue,  with  notice  of  spe- 
cial matter.  The  case  was  this  :  J.  P.  Amidon,  a  minor,  who 
was  a  brother  of  the  plaintiff  and  in  his  employment,  went  to 
the  city  of  Troy ;  and  while  there,  one  M'Coy,  a  neighbor,  was 
arrested,  and  a  penalty  of  five  dollars  recovered  against  him  for 

Vol.  in.  18 
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a  violation  of  one  of  the  city  ordinances.  The  defendant  was 
clerk  of  the  court  before  which  the  recovery  was  had,  and  was 
the  proper  person  to  receive  payment  of  the  penalty.  J.  P. 
Amidon  having  money  in  his  hands  belonging  to  the  plaintiff, 
was  requested  by  M'Coy,  the  defendant  and  others,  to  pay 
the  penalty,  which  he  at  first  refused  to  do,  saying  the  money 
belonged  to  the  plaintiff  who  would  be  offended  if  he  paid  it  out. 
After  being  importuned  for  some  time  he  finally  paid  it  to  the 
defendant,  repeating  at  the  time  that  the  money  belonged  to  the 
plaintifi.  The  action  was  brought  to  recover  back  the  money 
thus  paid  over,  after  a  demand  and  refusal.  The  justice  gave 
judgment  for  the  plaintiff,  which  was  reversed  by  the  common 
pleas  on  certiorari.     Amidon  sued  out  a  writ  of  error. 

D.  L.  Seymour y  for  the  plaintiff  in  error. 

E,  WUson^  Jun.j  for  the  defendant  in  error. 

By  the  Courty  Nelson,  Ch.  J.  I  am  unable  to  discover 
any  principle  upon  which  to  sustain  the  judgment  of  the  com- 
mon pleas.  J.  P.  Amidon  paid  the  judgment  against  M'Coy 
out  of  the  plaintiff's  funds,  and  this  fact  was  known  to  the  de- 
fendant at  the  time  the  payment  was  made  ;  and  whether  paid 
at  his  request,  or  the  request  of  M'Coy,  or  of  any  other  by- 
stander, cannot  alter  the  legal  rights  of  the  plaintiff.  I  place  no 
stress  upon  the  fact  that  the  plaintiff's  brother  was  under  age, 
and  incompetent  to  bind  himself  by  an  agreement  to  pay  the 
debt  of  a  third  person.  He  was  competent  to  act  as  agent  for 
the  plaintiff,  and,  had  any  authority  existed  to  pay  the  money 
in  question  to  the  defendant  on  behalf  of  M'Coy,  the  act 
w^uld  have  been  valid  and  binding.  But  here  was  a  total 
want  of  any  such  authority,  and  that  fact  known  to  the  defen- 
dant at  the  time.  The  money  received  by  him,  therefore,  was 
the  plaintiff's  money,  and  must  be  regarded  as  having  been  re- 
ceived and  as  still  held  for  the  plaintiff's  use.  {Anonymous^ 
1  Salk.  289  ;  BtM.  JV.  JP.  36  ;  2  Comyn  on  Cant.  44.)  The 
defendant  in  my  judgment  has  A&wn  no  more  right  to  the 


UTICA,  JULY,  1842.  I39 

Chase  v.  Whitlock. 

application  of  this  money  for  the  purpose  claimed,  as  it  re- 
spects the  title  of  the  plaintiff,  than  if  it  had  been  in  the  defen- 
dant's hands  on  deposite,  or  had  been  collected  by  him,  or  in 
any  other  way  received  in  the  course  of  business,  to  be  paid 
over  when  called  for  by  the  plaintiff. 

Had  the  defendant  received  the  money  under  the  circum- 
stances of  this  case,  upon  a  demand  of  his  own  against  M'- 
Coy,  it  cannot  be  doubted  for  a  moment  that  the  payment  would 
have  been  void,  and  he  liable  to  refund  the  amount  to  the 
plaintiff;  {Dumond's  admhs  v.  Carpenter j  3  Johns,  R.  183  ;) 
and  the  fact  that  he  received  it  as  clerk  of  the  court,  with  full 
notice  of  all  the  circumstances,  does  not  make  the  case  more 
favorable  for  him.  I  admit,  if  the  money  had  been  received 
in  ignorance  that  it  belonged  to  the  plaintiff,  and  had  been  paid 
into  the  city  treasury  before  notice,  the  defendant  would  not 
have  been  liable.  But  here,  the  defendant  was  advised  of  the 
plaintiff's  ownership,  and  admonished  that  there  was  no  au- 
thority thus  to  apply  the  money  ;  and  if  he  did  so,  (which 
does  not  indeed  appear  in  the  case,)  it  was  paid  over  in  his  own 
wrong.  {Sadler  v.  Evans^  4  Burr,  1985 ;  Cox  v.  Prenhce^  3 
Maule  4r  Selw.  344  ;  Edwards  v.  Hodding,  5  Taunt,  815  ; 
Horsfall  v.  Handley,  8  id,  136  ;  Saund,  PL  ^  Ev.  672.) 

Judgment  reversed. 


Chase  vs,  Whitlock. 


The  term  noindling  does  not  necessarilj  import  a  crime  known  to  our  law ;  and 
hence,  words  charging  one  with  being  a  swindler  are  not  actionable  fer  ae, 

Demurreb  to  declaration  in  slander.  In  the  first  count  the 
words  were,  "  Chase  is  a  black-leg  and  swindler;  here  is  Ste- 
phen Potter's  letter  to  confirm  it."  Innuendo,  that  the  said 
plaintiff  had  been  guilty  of  the  crime  of  swindling.  Second  count, 
'^  Chase  is  a  black-legged  swindler;  his  agent  refused  to  do  his 
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business  on  that  account ;  here  is  Potter's  letter  which  I  will 
show  you  confirming  the  fact.''  Innuendo,  that  the  plaintiff 
had  been  guilty  of  the  crime  of  svnndling,  and  the  defend- 
ant was  so  understood  by  the  said  good  people  [who  heard  the 
words.]     Demurrer  and  joinder. 

JV.  Hill^jun.  for  the  defendant. 

C.  JIfcFean,  for  the  plaintiff. 

By  the  Court^  Bronson,  J.  There  is  no  colloquium  of  ob- 
taining goods  by  false  pretences,  nor  is  there  any  thing  else  to 
show  that  the  words  were  used  in  any  other  than  their  ordina- 
ry sense.  Smndling  is  not  a  crime  known  to  our  law.  The 
word  swindler  is  an  exotic,  which  came  from  Germany,  and 
has  but  recently  become  naturalized  in  our  language.  In 
Todd's  Johnson,  swindler  is  defined  to  be  "  a  sharper ;  a  cheat ;" 
and  to  swindle^  "  to  cheat ;  to  impose  upon  the  credulity  of 
mankind,  and  thereby  to  defraud  the  unwary  by  false  pretences 
and  fictitious  assumptions."  Webster  defines  svnndler  as  "  a 
cheat  I  a  rogue  ;  one  who  defrauds  grossly,  or  one  who  makes 
a  practice  of  defrauding  others  by  imposition  or  deliberate  ar- 
tifice." And  in  Tomlins'  Law  Dictionary,  edition  of  1836,  the 
word  is  defined,  "  a  cheat ;  one  who  lives  by  cheating."  To 
call  one  a  swindler  is  about  equivalent  to  saying  he  is  a  cheat, 
which  has  never  been  held  actionable.  Either  of  those  charges 
may,  under  certain  circumstances,  imply  that  the  accused  is 
guilty  of  the  crime  of  obtaining  goods  by  false  pretences.  But 
they  do  not  necessarily  mean  so  much.  There  are  many  ways 
in  which  a  man  may  wrong  another  in  such  a  manner  as  to 
earn  the  title  of  swindler  or  cheat,  without  subjecting  himself 
to  an  indictment  for  a  criminal  offence. 

This  question  has  been  considered  as  settled  ever  since  the 
decision  in  Savile  v.  Jardine,  (2  H.  Black.  531.)  It  was 
there  held  that  words  charging  the  plaintiff  with  being  a  swin- 
dler were  not  actionable.  Eyre,  Ch.  J.  said,  the  word  was 
^^  only  equivalent  to  cheat ;  it  cannot  be  carried  further,  and  that 
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is  not  actionable."  He  added  :  "Mi«/*  always  implies  felony, 
but  cheat  not  always."  Buller,  J.  said,  swindler  means  no 
more  than  cheat ;  ^^  when  a  man  is  said  to  be  swindled^  it  means 
tricked  or  outwitted."  That  case  was  followed  by  the  supreme 
court  of  Massachusetts  in  Stevenson  v.  Hay  den  ^  (2  Mass.  Rep. 
406 ;  and  see  Carter  v.  Andrews^  16  Pick,  1,  9.)  In  JVco/  v. 
Lewis,  (2  Bay,  204,)  the  word  svnndler  was  applied  to  a  mer- 
chant ;  and  besides,  the  plaintiff  was  also  charged  with  being 
a  thief.  The  court  had  no  occasion  to  say  whether  the  first 
charge  was  actionable  or  not.  I  am  not  aware  that  words 
charging  the  plaintiflF  with  being  a  swindler  have  ever  been 
held  actionable;  and  upon  principle  I  think  they  are  not. 
They  do  not  necessarily  import  a  criminal  offence  involving 
moral  turpitude,  and  punishable  by  indictment,  (a) 


Judgment  for  the  defendant, 
(a)  See  Young  t.  MUUr,  ante^  p,  SI. 


Hague  and  another  vs»  Porter. 

A.  count  for  gooda  wld  and  delivered  ii  not  sustainable  without  proof  of  a  deliveiy 
either  actaal  or  constructive. 

If  the  vendee  of  goods  order  them  to  be  forwarded  by  a  carrier,  though  he  do  not 
name  him,  a  delivery  to  a  carrier  will  enuro  as  a  constructive  delivery  to  the 
vendee,  and  thus  satisfy  the  count  for  goods  sold  and  delivered.  Per  Cowen  J. 

But  a  delivery  to  a  carrier,  without  the  consent  of  the  vendee  either  express  or 
implied,  will  not  enure  as  a  delivery  to  the  latter. 

The  vendee's  consent  that  the  goods  shall  be  sent  by  a  carrier,  may  be  implied 
from  thenisage  of  trade.    Per  Cowen  J. 

The  case  of  Doionerv.  Thompecn,  (2  Hill,  137,)  commented  on  and  explained. 

P.  agreed  to  take  a  lot  of  lamps  of  H.  &>  R.,  and  at  the  same  time  ordered  a  lar* 
ger  quantity  of  a  nmilar  description,  which  were  to  be  made  and  delivered  as 
soon  as  practicable — ^the  price  of  the  whole  to  be  at  the  rate  of  913  per  dozen. 
The  first  parcel  was  paid  for  and  delivered ;  and,  while  the  others  wore  mano- 
iactaring,  P.  desired  an  alteration '  in  their  structure,  which  was  made.  After 
the  lamps  were  complete,  they  were  boxed  up  and  sent  by  a  carman  to  the 
■tofe  of  P.,  who  refused  to  receive  them.    Held^  that  the  contract,  in  respect 
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to  the  different  parcels,  was  distinct ;  and  that  H.  6l  R.  could  not  recover, 

under  a  count  for  good9  sold  and  delivered^  the  value  of  those  which  P.  refuted 

to  receive. 
And  semble^  a  count  for  goods  bargained  and  sold  could  not  be  maintained  under 

such  circumstances.    Per  Cowkn  J. 
The  count  should  be  special,  for  a  refusal  to  accept  the  goods.    Per  Cowen,  J. 

Error  to  the  New-York  C.  P.,  where  Hague  &  Redfield 
sued  Porter  to  recover  the  value  of  one  hundred  lamps  alleged 
to  have  been  sold  by  the  plaintiffs  to  the  defendant.  The  de- 
claration was  for  goods  sold  and  delivered.  Plea,  non  assump- 
sit. The  case  was  this :  On  the  27th  of  August,  1840,  the 
defendant,  a  merchant  of  the  city  of  New-York,  agreed  to  take 
of  the  plaintiffs,  who  were  engaged  in  business  at  Newark,  N. 
J.,  two  dozen  side-lamps  in  one  lot.  These  were  paid  for  and 
delivered  to  the  defendant.  At  the  time  of  making  this  agree- 
ment and  before  the  delivery  of  the  two  dozen,  which  were 
wanted  immediately,  the  defendant  ordered  one  hundred  more 
lamps  of  the  same  kind,  which  were  to  be  made  and  delivered 
as  soon  as  practicable.  The  price  of  the  whole  was  agreed 
on  at  the  rate  of  $13  per  dozen.  On  the  4th  of  September 
following  the  defendant  wrote  to  the  plaintiffs  suggesting  an 
alteration  that  he  wished  to  have  made  in  the  construction  of 
the  lamps  in  question.  After  being  completed  according  to 
directions,  they  were  boxed  up  and  sent  by  a  carman  to  the 
defendant's  store.  The  defendant  refusing  to  receive  the  lamps, 
they  were  lefl  on  the  side-walk  ;  and  the  present  action  was 
brought  to  recover  the  agreed  price.  The  court  below  direct- 
ed a  nonsuit,  on  the  ground  that  there  was  no  proof  of  a  de- 
livery of  the  lamps.  The  plaintiffs  excepted,  and,  afler  judg- 
ment, sued  out  a  writ  of  error. 

R.  JV.  Morrison  J  for  the  plaintiffs  in  error,  insisted,  1.  That 
the  contract  in  respect  to  all  the  lamps  was  entire,  and  con- 
stituted but  one  purchase ;  and  this,  though  they  were  delivera- 
ble in  different  parcels  and  at  different  times.  {Baldeyy,  Par- 
ker ^  2  Basm.  tf  Cress.  37.)    Hence,  a  delivery  of  the  two 
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dozen,  in  pursuance  of  the  contract,  was  equii^alent  to  a  deliye- 
ry  of  the  whole.  {Damon  v.  Osbom^  1  Pick.  R.  476.)  2.  But 
even  if  the  agreement  as  to  the  lamps  in  question  be  regard- 
ed as  distinct  from  the  purchase  of  the  two  dozen,  then  it  is 
submitted  that  the  delivery  of  the  former  to  the  carman,  no 
carrier  having  been  designated  by  the  defendant,  is  a  good  de- 
livery to  the  defendant.  {Button  v.  Solomonson^  3  Bos,  fy 
Pull.  582.)  3.  The  tender  of  the  lamps  to  the  defendant 
was  equivalent  to  a  delivery ;  and  if  the  plaintiffs  chose  to  re- 
linquish their  lien  for  the  purchase  money,  their  remedy  could 
not  be  changed  by  the  defendant's  refusal  to  accept.  {Smith 
v.  Chance,  2  Bam.  4r  Md.  755  ;  Downer  v.  Thompson,  2  HUl, 
137.) 

C.  W.  Van  Voorhis,  for  the  defendant  in  error.  1.  The 
contract  on  which  the  plaintiffs  sought  to  recover  in  the  court 
below  was  entirely  independent  of  the  agreement  for  the  pur- 
chase of  the  two  dozen  lamps.  2.  The  agreement  was  for 
work  and  labor,  and  materials  to  be  found — ^not  for  the  sale  of 
goods ;  and  hence  the  declaration  is  inapplicable  to  the  case. 
{Crookshank  v.  Burrell,  18  John.  R.  68 ;  Bennet  v.  Hally  10 
id.  364 ;  Cooper  v.  Elston,  7  T.  R.  14  ;  Rondeau  v.  Wyatt,  2 
H.  Blac.  63.)  The  plaintiffs  should  have  sued  for  work  and* 
labor,  &c.,  or  declared  specially  setting  forth  the  contract. 
{Cowen^s  Treat.  99,  2d  ed.  ;  Cutwater  v.  Dodge,!  Cowen,85  ; 
Sewell  V.  Fitch,  Sid.  215  ;  Chaplin  v.  Rogers,  1  East,  191 ; 
1  Chit.  PL  381 ;  Atkinson  v.  Bell,  8  Bam.  §•  Cress.  277 ; 
Lathrop  v.  Bryant,  1  Bing.  JV.  C.  430 ;  Thompson  v.  Mace- 
roni,  3  Bam.  Sr  Cress.  1 ;  Bementv.  Smith,  15  Wend.  493.) 

By  the  Court,  Cowen,  J.  Here  was  no  actual  delivery  and 
acceptance  by  the  defendant  below.  The  contract  was  execu- 
tory, and  he  reinsed  to  receive.  It  was  scarcely  a  case  of 
goods  bargained  and  sold.(a)     The  count  should,  I  apprehend, 

(a)  Something  remained  to  be  done  to  the  lamps,  at  the  time  thej  were  ordered, 
MpfB th^Jr  iReie  re»dj f#r  delivery;  and  beDoa  At  aak  wai  inoomplete.  {See 
Dowttr  V.  Tkompfw,  3  HM,  137.) 
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have  been  special,  for  refusing  to  accept.  All  the  cases  on  this 
point  were  considered  in  Atkinson  v.  Belly  (2  Man.  §*  Ryl.  292, 
8  Bam.  <|«  Cress.  211  ^  S.  C.,)  and  the  subject  entirely  exhausted: 
indeed  the  case  itself  is  directly  against  the  plaintiff  in  error. 
The  contract  for  the  two  dozen  lamps  was  distinct,  and  the  de- 
liyery  of  these  bore  no  relation  to  the  one  hundred  in  ques- 
tion.    {Thompson  v.  Maceroni^  3  Bam.  4*  Cress.  1.) 

The  case  of  Dovmer  v.  Thompscny  (2  Jffi//,  137,)  or  rather  the 
dictum  cited  from  that  case,  went  on  the  assumption  that  there 
had  been  a  delivery  to  and  acceptance  by  the  carrier  with  the 
assent  of  the  vendee,  (b)  That  is  a  constructive  delivery  to 
the  vendee  himself,  and  satisfies  a  count  for  goods  sold  and  de- 
livered, the  same  as  a  personal  delivery  to  and  acceptance  by 
him.  If  he  order  goods  to  be  sent  by  a  carrier,  though  he  do 
not  name  him,  and  they  are  sent  accordingly,  that  is  a  delivery. 
{Button  y.  Solomonson^  3  Bos.  4r  Pull.  582.)  Such  direction  may 
certainly  be  implied  from  the  course  of  trade ;  but  I  do  not  see 
here  any  direction  so  to  send,  either  express  or  implied.  The 
practice  between  Newark  and  New- York  is  not  shown.  There 
was  no  dispute  in  the  cases  cited  that  the  goods  were  to  be  sent 
by  a  carrier,  nor  that  they  were  so  sent  pursuant  to  order. 

Judgment  affirmed. 

(ft)  And  we  Qrotttnor  ^  Starr  ▼.  PAe/jM,  (2  HiU,  147. ) 


YiBBARD  VS.  Staats. 

Where  one  on  the  trial  of  a  cause  resorts  to  the  confessions  of  his  adversaiy,  the 
evidence  thus  called  out  becomes  the  property  of  both  parties ;  and  neither  will 
be  allowed  to  have  it  stricken  from  the  case  without  the  consent  of  the  other. 

A  party  who  has  proved  the  confessions  of  his  adversary,  cannot,  by  afterwanl 
waivingr  roch  proof,  preclude  the  latter  from  giving  evidence  to  show  what  fur- 
ther was  said  by  him  at  the  same  time  on  the  nme  subject.  Sgmble  ;  per  BaoH. 

SON,  J. 

Troyeb  for  a  pair  of  horses,  tried  before  Cushmav,  C.  Judge, 
at  the  Albany  circuit,  in  June,  1840,    The  plaintiff  as  a  part 
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of  his  case,  called  Thaddeus  St.  John,  and  proved  by  him  what 
the  defendant  had  said  about  the  matter  on  a  particular  occa- 
sion. He  was  cross-examined  as  to  what  further  the  plaintiff 
had  said  on  that  subject  in  the  same  conversation.  As  to  one 
question  put  to  the  witness  he  could  not  answer.  At  a  subse- 
quent stage  of  the  trial,  and  after  several  witnesses  had  been 
examined  on  both  sides,  the  defendant  called  R.  W.  Peckham 
as  a  witness,  and  proposed  to  prove  by  him  all  that  the  defend- 
ant had  said  in  the  conversation  mentioned  by  St.  John.  The 
plaintiff's  counsel  then  stated  that  they  would  waive  the  tes- 
timony given  by  St.  John,  and  objected  to  the  defendant's 
giving  any  further  proof  on  that  subject.  The  judge  ruled 
that  the  plaintiff  had  the  right  in  the  present  stage  of  the  case 
to  waive  the  testimony  of  St.  John,  and  thus  preclude  the  de- 
fendant from  proving  any  thing  further  on  that  subject.  The 
defendant  excepted.  The  plaintiff  then  moved  to  strike  out 
the  whole  of  the  testimony  of  St.  John.  The  defendant's  coun- 
sel objected,  and  insisted  that  they  had  a  right  to  the  benefit 
of  the  testimony  of  St.  John,  as  it  had  been  given  by  the  plain- 
tiff, if  they  chose  to  take  it  as  it  then  stood  without  giving 
any  evidence  on  their  part  to  alter  or  explain  it — ^that  the 
plaintiff  could  not  in  the  present  stage  of  the  cause  expunge 
any  part  of  the  testimony  which  he  had  given  and  upon  which 
the  defendant's  counsel  might  have  relied  and  been  governed 
in  making  the  defence.  The  judge  overruled  the  objection, 
and  ordered  the  testimony  of  St.  John  to  be  stricken  out.  The 
defendant  excepted.  A  verdict  having  passed  for  the  plaintiff, 
the  defendant  now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

S.  Stevens,  for  the  defendant 

S,  H.  Hammond^  for  the  plaintiff. 

By  the  Court j  Bhonson,  J.    The  defendant  had  an  undoubt- 
ed right  to  show  what  further  was  said  by  him  on  the  same 
Vol-  in.  19 
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subject  in  the  conversation  mentioned  by  St.  John,  and  I  am 
not  prepared  to  say,  that  the  plaintiff  could  shut  out  that  eyi- 
dence  by  offering  to  waive  the  testimony  of  St.  John.  Agree* 
ing  to  waive  the  evidence  would  not  necessarily  efface  it  from 
the  minds  of  the  jurors,  and  it  might  still  have  an  influence  up* 
on  their  verdict  That  influence  the  defendant  wished  to 
counteract  by  proving  the  whole  conversation.  But  there  is  a 
more  decisive  objection.  The  defendant  was  willing  to  fore- 
go the  right  of  calling  other  witnesses  to  the  conversation, 
and  take  the  testimony  of  St.  John  as  it  stood.  Although  the 
witness  had  been  called  by  the  plaintiff,  the  defendant  thought 
the  testimony  tended  in  his  favor ;  and  he  claimed,  and  was,  I 
think,  entitled  to  the  benefit  of  that  testimony.  When  a  party 
calls  a  witness,  he  takes  the  chance  of  aiding  his  adversary. 
It  is  true  that  St.  John  was  called  to  prove  confessions  which 
the  defendant  would  not  have  been  allowed  to  lay  before  the 
jury  until  the  door  had  been  thus  opened  by  the  plaintiff.  But 
I  do  not  see  that  this  alters  the  principle.  The  evidence  was 
pertinent  to  the  issue,  if  the  plaintiff  chose  to  give  it.  When 
a  party  has  proved  the  confessions  of  his  adversary,  this,  like 
other  evidence,  becomes  the  property  of  both  parties  for  what- 
ever it  is  worth,  and  neither  of  them  can  get  rid  of  the  evi- 
dence without  the  consent  of  the  other.  The  plaintiff's  coun- 
sel admitted  that  he  could  find  no  authority  in  support  of  the 
decision  at  the  circuit,  and  none  has  fallen  under  my  observa- 
tion. 

It  is  of  course  unnecessary  to  examine  the  other  questions 
presented  by  the  bill  of  exceptions. 

New  trial  granted. 
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M'CooN  and  another  vs.  Smith 

An  aelimi  of  ejeetmeDt  may  be  maintained  against  an  faiftnt. 

The  eapaeity  of  an  infant  to  do  an  act  for  which  the  law  renden  him  liable,  ym. 
toppoaee  hie  ability  to  eonfets  it ;  and  hence,  in  ejectment  againit  him,  after  the 
plaintiff  hai  shown  title,  the  tnfanrs  entiy  may  be  established  by  his  admis. 
sioOB.     Per  Cowkn,  J. 

Bat,  in  ejectment  against  an  infant,  though  he  had  acknowedged  he  occupied  the 
pramisei  under  the  plaintiff,  and  it  was  shown,  moreover,  that  he  had  giTon 
his  note  for  the  rent ;  held,  nevertheless,  that  he  was  not  estopped  from  setting 
up  a  title  in  himself  adverse  to  the  plaintiff. 

Ejectment,  tried  at  the  Washington  circuit,  in  October, 
1841,  before  Willard,  C.  Judge.  The  action  was  brought  to 
recoTer  about  thirty  acres  of  land  in  the  town  of  Granville. 
On  the  trial,  the  defendant  showed  title  in  himself  and  others, 
and  out  of  the  plaintiffs.  The  latter  insisted  that  the  defend- 
ant held  as  their  tenant,  and  that  they  were  therefore  entitled 
to  recover  possession,  the  defendant  being  estopped  to  question 
the  plaintiff's  title.  To  make  out  the  tenancy,  the  plaintiffs 
relied  on  the  defendant's  admission  of  it  while  under  the  age 
of  twenty-one  years,  by  holding  possession  under  the  plain- 
tiffs and  giving  them  his  promissory  note  for  rent.  The  judge 
told  the  jury,  in  substance,  that  if  they  found  the  defendant 
gave  the  note  for  the  rent,  though  under  age,  the  relation  of 
landlord  and  tenant  was  made  out ;  that  though  an  infant,  he 
was  able  to  contract  a  tenancy  by  hiring  the  premises^  and  to 
make  a  disclaimer.  The  defendant  excepted ;  and  a  verdict 
having  been  rendered  for  the  plaintiffs,  the  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

J.  Holmesj  for  the  defendant. 

S.  Stevensy  for  the  pluntifb. 
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By  the  Court,  Cowen,  J.  .The  learned  judge  considered  the 
defendant's  contract  of  tenancy  as  an  estoppel,  although  he 
was  an  infant.  In  this  I  think  he  erred.  Even  in  a  suit 
brought  on  the  contract  directly  against  the  infant,  he  might 
have  avoided  its  effect  completely  by  showing  his  non-age.  I 
think  be  may  do  the  same,  a  fortiori,  where  his  contract  is  set 
up  as  an  estoppel  to  conclude  him  in  an  action  of  ejectment. 

It  was  said  in  argument  that  an  infant  is  liable  in  ejectment, 
on  the  ground  of  a  wrongful  possession,  and  his  power  to  con- 
fess is  commensurate  with  his  power  to  do  any  thing  for  which 
he  would  be  liable  to  an  action.  I  have  no  doubt  the  rule  is 
so ;  and  it  would  have  let  in  an  admission  of  the  defendant 
that  he  entered  on  the  land,  upon  the  plaintiffs'  showing  title 
in  themselves. (a)  But  here  the  title  to  the  land  was  confes- 
sedly in  the  infant ;  and  a  constructive  confession  by  contract 
amounting  to  an  estoppel  is  sought  to  be  raised  against  his  as- 
sertion of  that  title.  In  other  words,  a  confession  by  contract 
is  alleged  against  him,  by  which  the  effect  of  his  title  and  right 
of  possession  is  to  be  overcome.  This  is  certainly  no  more 
than  the  confession  that  a  contract  was  made  which  he  had  no 
right  to  make ;  and  does  not  come  within  the  rule. 

New  trial  granted. 


(a)  Ai  to  the  admiMibilitj  and  efiect  of  confewoDa  bj  an  iniant,  aa  ovidflnce 
againat  him  in  einl  and  oriminal  proceedinga,  see  Ccwen  jf  ITiZTa  Notu  to  FML 
Et.  1G9,  233,  3 ;  and  HaUe  t.  LiUie,  (po9t,  p.  149.) 
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Hails  vs,  Lillie,  by  his  next  friend,  &c. 

The  adxniflskms  of  an  infaDt  are  competent  evidence  against  him  both  in  chU 
and  criminal  cases,  where  they  relate  to  a  matter  for  which  the  law  holds  him 
acooontable. 

And  where,  in  assmnpeit  by  an  infant  for  work  and  labor,  he  gives  evidence  tend- 
ing to  show  a  settlement  between  the  defendant  and  himself,  his  admission 
that  no  settlement  took  place  is  competent  evidence  against  him. 

E&ROK  to  the  Herkimer  C.  P.,  where  Lillie,  an  infant,  sued 
Haile  in  assumpsit  for  work,  &c.  On  the  trial,  evidence  was 
given  on  the  part  of  the  plaintiff  below  tending  to  show  that  a 
settlement  had  taken  place  between  the  parties ;  but  the  defen^ 
dant  insisted  that  no  such  settlement  had  ever  been  made, 
and  offered  to  prove  the  admissions  of  the  plaintiff  to  that 
effect.  This  evidence  was  objected  to  on  the  ground  that,  as 
the  plaintiff  was  an  infant,  his  confessions  should  not  be  receiv- 
ed as  evidence  against  him.  The  court  sustained  the  objection, 
and  the  defendant  excepted.  The  jury  found  a  verdict  for  the 
plaintiff;  and,  after  judgment,  the  defendant  sued  out  a  writ 
of  error. 

•4.  TabeTy  for  the  plaintiff  in  error,  cited  and  commented  on 
1  Saund.  PL  4*  Ev,  50,  and  the  cases  there  cited  ;  Mather  v, 
C/arA:,  (2  jSi*.  209  3)  State  v.  Guild^  (6  Hoist.  163  3)  YorKs 
casey  {Foster,  70 ;)  Bauerman  v.  Radenitis,  (7  T.  JR.  659 ;) 
Cowen  4-  HilPs  notes  to  Ph.  Ev.  162,  232,  3,  and  the  cases 
there  cited. 

S.  Stevens,  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  only  point  in  the  case 
is,  whether  the  admissions  of  the  plaintiff,  an  infant,  were  ad- 
missible in  evidence  against  him.  Tt\ere  can  be  no  doubt  they 
were  ;  though  the  effect  of  such  admissions  may  frequently  be 
controlled  by  the  infant's  incompetency  to  bind  himself  by 
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contract.  It  is  the  daily  practice  to  receive  the  confessions  of 
infants  in  criminal  proceedings,  and  in  actions  for  wrongs  com- 
mitted by  them  for  which  they  are  personally  responsible — as 
in  actions  of  trespass,  &c.  The  only  privilege  of  an  infant 
who  has  arrived  at  years  of  discretion,  even  in  civil  cases,  is 
an  exemption  at  common  law  from  liability  upon  most  of  his 
contracts.     Independently  of  this  privilege  he  stands  in  court 

upon  the  footing  of  an  adult. 

Judgment  reversed. (a) 

(a)  See  BfCoon  ▼.  Smithy  ante  p.  147. 


The  Overseers  of  the  Poor  of  Crown  Point  t^^.  Warner. 

The  wordf  inn  and  taoem,  and  inn.holder  and  toffem^keeper^  aa  uaed  in  the  itatutA 

for  the  regulation  of  taTcma,  &c.  {iE.S,,  676  ei 9eq,  Ud  ed.,)  are  ijnonymoiMk 
The  right  to  keep  an  tnti,  in  the  common  law  aense  of  the  term,  ia  not  a  franehiae ; 

and  henoe,  notwithatanding  the  atatute,  anj  person  may  keep  anch  a  hooae 

without  a  license.     Per  Nklson,  C.  J. 
Bat  if  bo  wish  the  privilege  of  selling  atrong  and  spiritnons  liquors,  ^.,  be  must 

obtain  a  license ;  for  in  such  case  the  employment  is  turned  into  a  franchise  by 

the  statute. 
The  provisions  of  the  statute,  (l  R,  8.  678,  §  8,  2i  ed.,)  requiring  every  keeper 

of  an  inn  or  tavern  to  have  in  his  house  two  spare  beds,  &c.,  apply  only  to  such 

houses  as  have  been  licensed.    Per  Nelson,  G.  J. 
8o,  as  to  other  corresponding  provisions  of  the  statute  prescribing  rules  of  conduct 

for  the  keepers  of  inns  and  taverns,  aa  such.    Per  Nelson,  Ch.  J. 
To  subject  one  to  the  penalty  provided  by  §  10  of  the  above  statute  for  erecting 

or  putting  up  a  eignt  it  must  indicate  that  he  keeps  a  pubUe  hotue  Ue^med  <s 

•etl  liquortf  dto. 
Where  a  sign  waa  posted  in  front  of  a  house,  on  which  was  painted  **  S,  Wa  En- 

tertainment,*^  and  a  piece  of  pasteboard  was  affixed  to  the  same  post  inscribed 

**  Temperance  :**  Hklo,  not  such  an  indication  that  the  occupant  of  the  house 

kept  a  tavern^  as  would  render  him  liable  for  the  penalty  given  by  1  R.  S.  678, 

§  10,  fid  ed. 

Error  to  the  Essex  C.  P.  Newell  and  Davis,  overseers  of  the 
poor  of  the  town  of  Crown  Point,  sued  Warner  before  a  justice  of 
tile  peace,  and  declared  in  debt  for  the  penalty  given  by  1  R.  8: 
679,  §  10— (p.  678>  3d  «d.,)---alieging  that  on,  ftc,  the  said 
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Warner  did,  contrary  to  the  statute,  &c.,  erect  and  put  up  a 
sign  indicating  that  he  kept  a  tavern  ;  and  that  he  had  continu* 
cd  to  keep  up  such  sign  every  day  from,  &c.,  to,  &c. :  whereby, 
&c.  The  summons  was  issued  on  the  2d  of  January,  1838. 
After  issue  joined  and  a  trial  had  before  the  justice,  judgment 
was  rendered  in  favor  of  the  plaintiffs  for  $42,50.  The  defen- 
dant appealed  to  the  common  pleas,  and  on  the  trial  in  that 
court  the  following  facts  appeared.  On  the  9th  of  November, 
1837,  the  defendant,  without  having  obtained  a  tavern  license, 
posted  a  sign  in  front  of  his  house,  on  which  was  painted  in 
large  letters  "  Samuel  Wamtr^s  Inn?^  A  day  or  two  after- 
wards a  piece  of  pasteboard  was  affixed  to  the  post  a  few  feet 
below  the  other  sign,  inscribed  in  capital  letters,  ^^  Temfetanet?^ 
These  remained  a  few  days,  when  the  defendant  substituted  the 
word  "  Entertainment^^  in  the  place  of  "  Inn/^  The  signs  con- 
tinued thus  till  the  commencement  of  the  suit.  There  were 
large  barns  and  sheds  contiguous  to  the  defendant's  house,  and 
people  were  in  the  habit  of  calling  there  for  refreshment,  for 
which  they  were  charged  the  prices  usually  taken  at  country 
taverns.  The  defendant  contended  that  the  plaintiffs  could 
only  recover  at  the  rate  of  $1,26  per  day  from  the  9th  of  No- 
vember to  the  period  when  the  word  ^^  Entertainment^  was 
substituted  for  ^^  bin ;"  and  the  plaintiffs  insisted  that  they  were 
entitled  to  a  verdict  for  the  penalty  for  each  day  intermediate 
the  erection  of  the  first  sign  and  the  commencement  of  the  suit 
before  the  justice.  The  court  below  decided  that  the  word 
^^  Entertainmenf^^  did  not  indicate  that  the  defendant  kept  a 
tavern ;  to  which  decision  the  plaintifib  excepted.  The  jury 
rendered  a  verdict  of  $5  for  the  plaintiffs,  who,  after  judg- 
ment, sued  out  a  writ  of  error. 

A.  C.  Handj  for  the  plaintiffs  in  error,  insisted  that  the  sign 
in  question — Samuel  Wamer^s  Entertainment — cleariy  indi- 
dated  ifast  the  defendant  kept  a  tavern,  and  that  tbd  judgm^t 
qI  tbe  «o«rt  hekm  should  ttMrefort  be  reir^rsed. 
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J.  Burnet^  for  the  defendant  in  error.  The  penalty  for 
which  this  action  was  brought  is  given  by  1  R.  S,  679,  ^  10, 
and  it  will  be  seen  that  only  the  word  tavern^ — not  iim  or  tavern 
— is  used  in  that  section.  To  bring  the  case  within  the  statute, 
therefore,  the  sign  erected  by  the  defendant  must  be  shown  to 
have  indicated,  not  merely  that  he  kept  an  tVm,  but  a  tavern. 
That  the  words  are  not  synonymous,  see  Bailerfs  Dictionary^ 
where  "  /n7i"  is  defined  to  be  "  a  public  house  for  the  enter- 
tainment of  travellers,"  and  "  Tavern — a  house  where  wine  is 
sold."  The  definitions  given  by  Johnson  are  nearly  in  the 
same  words.  It  has  been  laid  down  that,  "  every  inn  is  not 
an  alehouse,  nor  every  alehouse  an  inn ;  but  if  an  inn  uses  com- 
mon selling  of  ale,  it  is  then  also  an  alehouse  ;  and  if  an  ale- 
house lodges  and  entertains  travellers,  it  is  also  an  inn."  (2 
Toml,  Law.  Diet,  tit.  "  Inns  4«  InrUceepers.'^^)  We  contend 
therefore,  that  no  house  can  with  propriety  be  called  a  taverru 
except  it  be  one  where  liquors  are  sold  ^  and  although  the  word 
^^  Inn^'*  may  indicate  such  a  house,  yet,  as  in  this  case  the  word 
"  Temperance^^  was  also  affixed  to  the  sign  post,  it  is  certain 
that  no  one  could  mistake  the  building  for  a  tavern.  This  is 
clear  when  we  take  into  consideration  the  fact  that,  for  years 
past,  temperance^  in  its  ordinary  acceptation,  has  been  under- 
stood to  mean  entire  abstinence  from  the  use  of  all  intoxicating 
drinks. 

It  may  be  urged  that  in  other  sections  of  the  statute,  the 
words  inn  and  tavern  are  used  synonymously  ;  but  we  sub- 
mit, that,  as  the  statute  has  not  defined  these  terms,  they  are  to 
be  construed  according  to  their  respective  significations  in 
approved  lexicons.  Again  :  as  both  words  are  used  in  the 
statute,  it  is  to  be  presumed  they  were  employed  in  dijQTerent 
senses;  for  if  inn  and  tavern  mean  the  same  thing,  only 
one  of  them  would  be  necessary,  and  the  use  of  the  other 
superfluous. 

If  there  be  any  doubt  in  the  case,  the  legal  intendment  should 
be  in  favor  of  the  defendant ;  inasmuch  as  the  prosecution  is 
under  a  penal  statute. 
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Hand^  in  reply.  The  fact  that  the  sign  was  in  front  of  a 
house  where  the  public  were  entertained,  contiguous  to  which 
were  large  barns  and  sheds,  was  enough  to  induce  travellers  to 
suppose  that  the  building  was  a  tavern — a  place  where  guests 
were  accommodated  and  liquors  furnished.  The  word  enter- 
tainment  is  no  less  significant  than  tavern^  and  is  as  common- 
ly used  to  denote  a  place  where  liquors  are  sold.  Entertain" 
meni  is  defined  by  Webster,  "  1.  The  receiving  and  accommo* 
dating  of  guests,  either  with  or  without  reward  ;  2.  Provisions 
of  the  table ;  hence  also,  a  feast ;  a  superb  dinner  or  supper." 
And  in  Thompson  v.  Lacy^  (2  Bam.  ^  Aid.  283, 286,)  Bay- 
ley,  J.  speaks  of  a  tavern  keeper  as  one  who  furnishes  a  table, 
&c.  According  to  this  view,  the  defendant  adopted  the  very 
term  which  of  all  others,  except  the  word  tavern  itself,  indicat- 
ed that  he  kept  a  house  where  liquors  were  sold.  The  word 
"  Terwperancf?^  did  not  change  the  character  of  the  sign  any 
more  than  if  Tavern  instead  of  ^^  EntertainmenP^  had  been  sub** 
stituted  for  "  btn?^ 

But  the  opposite  counsel  seems  to  concede  that  the  word  ^^  En- 
tertainmenP^  on  the  sign  sufficiently  indicated  that  the  defendant 
kept  an  tnn,  though  not  a  tavern;  and  lexicons  have  been  resort- 
ed to  in  support  of  the  latter  distinction.  We  submit  however, 
that  inn  and  tavern  are  synonymous  ;  and  in  this  we  are  sus^ 
tained  by  the  etymology  of  the  words.  Webster  defines  a  tav- 
ern thus  :  "  Tavern.  [Fr.  taveme  ;  W.  tavam  ;  L.  taberna.] 
A  house  licensed  to  sell  liquors  in  small  quantities,  to  be  drank 
on  the  spot.  In  some  of  the  United  States,  tavern  is  synony- 
mous with  inn  or  hotel^  and  denotes  a  house  for  the  entertain- 
ment of  travellers,  as  well  as  for  the  sale  of  liquors,  licensed  for 
that  purpose."  Taveme  and  tavam  are  no  doubt  derived  from 
the  latin  word  taiemaj  the  general  meaning  of  which  is,  ^^  any 
house  made  of  boards,"  &c. ;  but,  according  to  Ainsworth^  i^ 
may  be  translated  ^'a  tavern  or  inn?'^  Though  the  word 
tavern  may  have  been  restricted  m  its  meaning  in  early 
times,  it  is  certainly  not  so  now  ;  nor  was  there  ever  any  war 
rant  for  such  restriction  in  the  derivation  of  the  word.    True 
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it  was  said  in  Calye^s  ca$e^  (8  Rep.  63, 4,)  that  ^'  the  latin  word 
for  an  tnn,  is  diversoHum  ;'^  but  that  means  no  more  than  ta- 
bema  diversoria  which,  by  dropping  the  last  word,  is  easily 
anglicised  tavern.  Again :  the  words  are  used  in  the  statute 
to  signify  the  same  thing.  Both  are  sometimes  employed  in 
connection  ;  but  the  context  will  show  that,  even  in  such  cases, 
they  are  used  synonymously.  Besides,  the  word  tavern  is 
frequently  found  in  the  statute  where  inn  should  have  been 
used,  if  the  argument  of  the  defendant's  counsel  be  well  found 
ed ;  and  vice  versa,  {See  1  R.  8,  678,  9,  §  4,  6 — 10  ;  see 
also  id.  p.  680,  681,  ^  12,  17,  18.)  It  is  also  submitted,  that 
the  use  of  these  terras  in  courts  of  law,  shows  that  they  are 
^monymous*  Inn  is  the  word  generally  found  in  the  books ; 
and  forms  a  distinct  head  or  branch  of  the  law.  Tav- 
ern does  not.  In  the  English  books  the  general  division  is 
into  inns  and  alehouses^  and  it  is  possible  that  the  definition 
of  the  former  was  once  quite  limited ;  {See  Caly^s  cassj 
8  Rep.  63,  and  the  form  of  the  writ  in  F.  JV.  B.  94  ;)  but  it 
is  not  so  now.  An  inn  is  '^  a  house  where  the  traveller  is 
furnished  with  every  thing  which  he  has  occasion  for  whilst 
upon  his  way" — {Per  Bayley^  J.  in  Thompson  v.  Lacy,  3  Bam. 
4*  Md.  283,  6,) — ^'  a  house  kept  open  publicly  for  the  lodging 
and  entertainment  of  travellers  generally,  for  a  reasonable 
compensation."  {Hilliard?s  Elements  of  the  LaWj  101 ;  2  Kenfs 
Com.  595.)  And  in  Thompson  v.  Lacy^  a  house  of  public  en- 
tertainment in  London  called  the  "Globe  Tavern  &  Coffee 
House,"  where  beds  and  provisions  were  furnished,  was  con- 
sidered an  inn.  Abbot,  Ch.  J.  thought  it  like  an  inn  in  the 
country  ;  and  the  whole  case  goes  to  show  that  the  distinction 
bfstween  an  tnn,  a  coffee-house  and  tavern^  particularly  in  the 
cpuntry,  is  practically  abolished.  Fetersdorff  says  of  the  keep- 
ing of  alehouses  and  inns,  that  "  these  occupations  have,  in 
modern  times,  been  generally  united."  (10  Petersd.  jfJr. 
615,  xiote  I  1  id.  453,  note ;  *^d  see  James  v.  Osbom,  2  Chii. 
Rep.  484  ;  I  Bl.  Com.  hy  C&i^^y,  430,  note  (19) ;  2  TwU.  Iam 
Djf^.  201,  ^.  "'  Juais  OMd  bmkeispefsy)   In  popular  language, 
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in  this  country,  inn  and  tavern  are  synonymous,  whatever  may 
have  been  the  technical  meaning  of  tavern  in  Dr.  Johnson's 
day,  who  probably  defined  the  word  with  reference  to  the  sense 
in  which  it  was  used  in  London.  Our  lexicographers  and  legis^' 
lators  certainly  use  the  words  synonymously  ;  (See  Webster^s 
Diet,  and  R,  S.,  cited  supra  ;  and  also  1  Laws  of  1801,  Web- 
sterns  ed.,  p.  484 ;  1  R.  L.  of  1813,  p,  176  ;)  and  probably 
not  one  in  a  thousand  of  the  American  people  ever  supposed 
there  was  any  difference.  In  England  too  it  would  seem  that 
three  centuries  ago,  if  we  may  judge  from  the  language  of  the 
hero  of  Gadshill,  these  words  were  employed  quite  indiscrimi- 
nately ;  or  he  would  not  have  said  of  the  place  where  he  used 
two  gallons  of  sack  to  one  halfpenny-worth  of  bread  : 
'*  Shall  I  not  take  mine  ease  in  mine  inn  7*' 

So  even  in  King  lames'  time ;  as  appears  by  the  translation  of 
Jlcts,  ch.  28  V.  15 — "  they  (the  brethren)  came  to  meet  us  as  far  as 
Appii  Forum,  and  the  Three  Tavems.^^  (Gr.  Trion  Tabemon  ; 
Lat.  of  old  vuIgate,  Tres  Tabemas,)  Robinson^  in  the  first  edition 
of  his  lexicon  of  the  New  Testament,  says  these  words  mean 
"  the  three  inns  ;"  but  in  his  second  edition, "  the  three  taverns." 
{Tit.  ^^  Tabemai,^^)  And  see  his  quotations  from  Zosimus^  and 
from  Cic.  Ep.  to  Att.  in  his  second  edition  under  the  same  head, 
by  which  it  would  seem  they  were  called  "  the  three  eating  hou- 
ses" and  "  three  taverns."  See  also  Rob.  Calmet^  Art.  "  Appii 
ForumP  p.  83,  where  it  is  said — '^  So  that  probably  the  chief 
number  of  christians  waited  for  Paul  at  this  place  as  a  place  of 
refreshment."  In  KuinoePs  Comm.  on  The  JSTew  Testament^ 
the  three  taverns  mentioned  in  Acts^  ch.  28  v.  15,  are  spoken 
of  as  a  place  on  the  Appian  Way  at  which  travellers  might 
turn  aside  and  refresh  themselves  with  wine  and  food — 
almost  the  exact  definition  of  an  tnn,  as  given  in  Calye?3 
case. 

But  the  construction  we  contend  for  is  sustained  by  refer* 
ring  to  the  obvious  intent  of  the  legislature ;  and  if  this  be 
established,  it  sapersedes  all  speculation  as  to  thie  etymology 
and  early  tedmical  use  of  the  words:  Two  objects  were  sought 
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to  be  attained  by  the  statute.  The  one  was  revenue ;  and  the 
other,  to  place  these  establishments  under  good  police  regula- 
tions. No  one  can  read  the  present  statute,  or  that  of  1801, 
without  being  convinced  of  the  former  object.  And  as  to  the 
latter,  it  is  equally  clear.  Hence,  both  in  England  and  in  this 
country  the  keeper  must  be  licensed  ;  (10  Peiersd,  Ahr. 
620,  note  ;)  and,  as  well  our  old  statute  of  1801,  as  the  pres- 
ent, require  bonds  and  impose  restrictions.  It  was  intended 
that  no  one  should  keep  a  public  house  of  such  a  description 
without  a  sign,  and  that  no  sign  should  be  erected  unless  the 
person  had  obtained  a  license  ;  in  short,  that  whoever  engaged  in 
the  business  should  do  it  openly,  pay  the  duty  and  give  a  bond 
for  good  conduct,  &c. ;  (See  Vaughan^  355.)  Nor  was  it  ever 
intended  that  these  requirements  might  be  evaded  by  a  mere 
trick  of  words,  like  that  resorted  to  in  this  case. 

We  submit  finally,  that  the  device  on  a  sign  is  matter  of 
caprice  or  whim  ;  and  that  every  thing  and  any  thing  inducing 
the  traveller  to  suppose  that  he  may  enter  and  enjoy  the 
privileges  of  a  guest,  in  a  public  house,  is  a  sufficient  indica- 
tion that  the  host  keeps  a  tavern. 

By  the  Court^  Nelson,  Ch.  J.  It  is  provided  by  1  R.  S. 
679  §  10  (p.  678,  2d  «d.,)  that  "  no  person  who  has  not  at  the 
time  a  license  to  sell  strong  or  spirituous  liquors,  or  wines,  to 
be  drank  in  his  house,  shall  erect  or  put  up  any  sign  indicating 
that  he  keeps  a  tavern  ;  and  whoever  offends  against  this  pro- 
vision, shall  forfeit  one  dollar  and  twenty-five  cents  for  every 
day  such  ^gn  shall  be  so  kept  up."  It  is  clear  that  through- 
out this  statute  regulating  taverns  and  groceries,  the  terms  inn 
and  tavern^  and  inn-holder  and  tavern-keeper  are  used  synony- 
mously ;  as  the  phraseology  "  no  inn-holder  or  tavern-keeper," 
and  "  every  inn-holder  and  tavern-keeper,"  and  "  every  keeper 
of  an  inn  or  tavern"  runs  through  the  various  sections  of  the 
act.  The  same  remark  is  also  applicable  to  many  of  the 
English  statutes.  (1  Hawk.  P.  C.  714,  716,  Cur.  ed.  of 
1834.)    Such  alsO|  beyond  all  doubt,  is  the  common  under- 
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standing  of  these  terms.  There  may  have  been  a  slight  differ- 
ence at  an  early  day  ;  but  it  is  impossible  to  discover  that  any 
W3B  intended  by  the  framers  of  the  statute.  An  inn  and  a  tav^ 
em  are  both  houses  of  public  entertainment.  The  question 
in  the  case  is,  whether  or  not  the  sign  erected  and  kept 
up  by  the  defendant  in  front  of  his  dwelling,  indicated  to 
the  public  that  he  kept  a  house  of  this  character,  within 
the  meaning  of  the  statute.  These  establishments,  as  houses 
for  public  accommodation,  were  well  known  at  the  common 
law,  where  we  not  only  find  a  full  description  of  the  par- 
ticular employment  of  an  inn-keeper,  but  also  many  rules 
and  regulations  almost  peculiar  to  that  species  of  occupation. 
It  is  laid  down  that  ^^  a  person  who  makes  it  his  business  to 
entertain  travellers  and  passengers  and  provide  lodging  and 
necessaries  for  them,  their  horses  and  attendants,  is  a  com- 
mon inn-keeper  ;{a)  and  it  is  no  way  material  whether  he  have 
any  sign  before  his  door  or  not."  {Bac.  Mr,  tit.  Inns  4* 
Inn-keepers^  {B).  )  So,  it  is  said  that,  though  it  be  the  enter- 
taining of  passengers  that  makes  a  man  an  inn-keeper,  yet,  if  a 
person,  having  put  up  a  sign  before  his  door,  afterwards  pull  it 
down,  he  thereby  discharges  himself  of  the  burden  of  an  inn- 
keeper ;  but  if,  after  he  takes  it  down,  he  continue  to  enter- 
tain travellers,  it  is  as  much  a  common  inn  as  before.  {Id,  ; 
Palm.  374  ;  Godh.  346 ;  Parkhouse  v.  Forster^  5  Mod,  428 ; 
Parker  v.  Flinty  12  id,  254.)  It  is  said  also,  that  "  every  inn 
is  not  an  alehouse,  nor  every  alehouse  an  inn  ;  but  if  an  inn 
uses  common  selling  of  ale,  it  is  then  also  an  alehouse  ;  and  if 
an  alehouse  lodges  and  entertains  travellers,  it  is  also  an  inn." 
(1  Bum^s  Just,  tit.  Alehouses^  L)  But,  at  common  law,  any  per- 
son may  erect  an  inn  for  the  public  accommodation,  without  a 
license ;  as  the  keeping  of  it  is  not  a  franchise,  but  a  lawful  trade 
open  to  every  citizen.  {Bac.  Ahr,  tit.  Inns  8f  Innkeepers 
(A).  )  So,  I  apprehend,  it  is  in  this  state,  as  far  as  it  regards 
the  keeping  of  these  houses  in  the  common  law  sense  of  the 

(a)  8«e  8tory  on  BaUm.  $  475. 
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term.  The  statute  turns  the  employment  into  a  franchise^  only 
when  it  is  sought  to  annex  to  the  occupation  the  privilege  of 
selling  ^'  strong  and  spirituous  liquors  and  wines  to  be  drank  in 
their  houses."  This  is  the  only  license  granted  to  the  keepers 
of  inns  or  taverns,  or  which  the  statute  makes  necessaiy.  It  pro- 
vides, (1  R,  S.  677  §  4,  2d  ed.,)  that "  the  commissioners  shall 
have  power  to  grant  licenses  to  keepers  of  inns  and  taverns  8fc,y 
to  sell  strong  and  spirituous  liquors^^  ^c.  ;  thereby  clearly  im- 
plying the  existence  of  these  houses  and  of  this  species  of  em* 
ployment,  already  in  common  use.  No  license  is  necessary  to 
authorize  the  business  of  keeping  a  tavern — the  right  to  do  so 
being  common  to  all  citizens — ^but  if  the  keeper  desire  to  an- 
nex to  the  employment  the  privilege  of  selling  spirituous 
liquors  or  wines,  a  license  must  be  obtained. 

The  argument  for  the  plaintiffs  in  error  goes,  in  effect,  this 
length,  viz  :  That  no  house  of  public  entertainment  can  be 
kept  in  the  state  without  taking  out  a  license  to  sell  spirituous 
liquors,  &c.  which,  I  apprehend,  is  altogether  a  mistake.  The 
only  effect  of  the  excise  laws  is  to  forbid  the  sale  of  such  liquors 
in  the  course  of  this  employment,  to  guests  or  others,  without 
license.  It  is  true,  the  act  requires  that  every  keeper  of 
an  inn  or  tavern  shall  keep  two  spare  beds  for  his  guests,  suffi- 
cient stabling,  provender,  hay,  pasturage,  &c. ;  (1  R,  S,  678, 
§  8,  2d  ed.,)  but  this  and  all  the  other  corresponding  sec- 
tions in  the  act  refer  to  such  houses  as  are  licensed,  and  to  those 
only. 

The  ninth  section  requires  that  the  keeper  shall,  within 
thirty  days  after  obtaining  bis  license,  put  up  a  proper  sign,  &c., 
indicating  in  some  way  that  he  keeps  a  tavern  ;  and  then  fol- 
lows the  section  in  question,  (^  10,)  forbidding  any  person  who 
has  not  at  the  time  a  license  to  sell  spirituous  liquors,  &c.,  to 
put  up  a  sign  indicating  that  he  keeps  a  tavern — meaning,  ob* 
viously  enough,  a  public  house  duly  licensed  within  the  act. 
As  the  sign  in  this  case. held  out  no  such  indication,  the  court 
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below  were  right  in  deciding  that  it  did  not  fall  within  the  pro- 
hibition of  the  statute. 

Judgment  affirmed.(a) 

(a)  Ai  to  the  meaning  of  the  terms  "  house  of  entertainmenC'^^^  tavenC^^ 
**ordinan/** — **  place  of  public  reeorf' — **  public  place**  &c.,  see  Woriham  t. 
Comm*th^  (5  Rand,  669 ;)  Linkous  v.  Comm'th,  (9  Leigh*9  Rep,  608.) 


The  People  vs.  Bakek. 


hk  fspenl,  ivfier?  an  indletment  ehiM^es  several  felopiee  in  distinct  coonts,  the 
court  at  the  trial  have  a  discretion  as  compelling  the  district  attoiaey  to  elect 
under  which  count  he  will  proceed. 

The  decision  of  a  cornt  on  a  matter  within  its  discretion,  is  not  the  subject  of  a 
writ  of  error  or  bill  of  exceptions. 

Accordingly,  where  on  the  trial  of  an  indictment  containbg  sereral  counts — e.  g, 
one  for  receiying  stolen  goods,  another  for  burglary,  and  a  third  for  larceny — 
the  prisoner's  counsel,  immediately  after  the  jury  were  empanneled,  moved  that 
the  district  attorney  be  ordered  to  elect  upon  which  coant  he  would  proceed ; 
bi|t  the  motion  was  denied :  Held,  that  the  court  had  a  discretion  aa  to  gnmt- 
ing  or  refusing  the  order,  and  that  tbeir  deoi^n  coold  not  be  reviewed  on  bill 
of  exceptions. 

On  certiorari  to  the  oyer  and  terminer  of  Oneida  county, 
where  Baker,  the  prisoner,  was  convicted  of  receiving  stolen 
goods  of  the  value  of  $100.  The  indictment  contained  three 
counts,  each  charging  a  felony.  The  first  count  was  for  re- 
ceiving stolen  goods ;  the  second,  for  burglary ;  and  the  third 
for  grand  larceny.  At  the  trial,  after  the  jury  were  empan- 
neled, and  before  any  evidence  v^s  given,  the  defendant's 
counsel  moved  that  the  district  attorney  be  compelled  to  elect 
whether  he  would  proceed  upon  the  count  for  receiving  stolen 
goods,  or  upon  the  others.  A  majority  of  the  court  concurred 
in  overruling  the  motion,  and  the  defendant's  counsel  ex- 
cepted. 

J.  C.  Baker  J  for  the  defendant,  cited  and  commented  on 
Rex  r.  Galloway^  {Ry.  ^  Mood.  Cr.  Cos.  234 ;  8.C.1  Mood. 
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Or.  Cas.  277  ;)  Rex  v.  Murray^  {id.  276  ;)  ^rch.  Cr.  PL  61  j 
The  People  v.  Ryndersy  (12  Wend.  426,  429,  430 ;)  Kane  v. 
!%«  PeopZe,  (8  id.  203,  211 ;)  TAe  People  v.  FngA/,  (9  id. 
193 ;)  Young  and  others  v.  The  Kingy  (3  T.  jR.  103,  per 
Kenyony  Ch.  J.) 

T.  Jenkinsy  (district  attorney,)  contra. 

Pea  Curiam.  It  was  in  the  discretion  of  the  court  below 
whether  they  would  require  the  district  attorney  to  elect  which 
count  he  would  proceed  upon ;  and  error,  therefore,  will  not 
lie  to  review  the  question.  The  decision  was  not  the  subject 
of  exception. 

New  trial  denied. (a) 


(a)  As  to  the  joinder  of  different  ofiencee  in  the  same  indictment,  and  the  rigfate 
of  the  prisoner  in  case  of  an  improper  joinder,  lee  the  books  cited  by  comisel  in 
the  principal  case ;  also,  1  Chitti/'$  Cr.  Law,  358  to  255,  Spring/,  ed.  1836;  £«r. 
hottr»$  Cr.  Treat.  297;  Stark.  Cr.  PL  4Q,  8torr$  y.  The  State,  (3  Mieeou.  Rep. 
9;)  FroMier  y.  The  State,  (5  id.  536 ;)  Hildebrand  y.  The  State,  {id.  546 ;)  Canu 
momoealth  y.  Hope,  (22  Pick.  1,  6;)  Cwy  y.  The  State,  (4  Porter*$  Rep,  186;) 
State  y.  Coleman,  (5  id.  32 :)  The  State  y.  BriUy,  (8  id.  472,  475 ;)  The  8taU 
v.  Wiedom,  {id.  511 ;)  The  State  y.  Font,  (2  Brev.  Rep.  487,  and  note;)  Com. 
mamoealth  y.  Maneon,  (2  Aehm.  Rep.  31 ;)  McGregg  y.  The  StaU,  (4  Blaekf. 
Rep.  101 ;)  Hinton  y.  Brown,  (1  id.  429 ;)  Campbell  y.  The  State,  (9  Yerg.  335 ;) 
State  y.  Crank,  (2  BaU.  Rep.  66 ;)  The  Commonwealth  v.  GiUeepie,  (7  Serg.  ^ 
RawU,  469 ;)  Buck  y.  The  StaU,  (2  Harr.  ^  Johm.  426 ;)  StaU  v.  Montague^ 
(2  Jf  Cofii*«  JSeji.  257.) 
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Bkadle  vs.  The  Chenango  County  Mutual  Insurance 
Company. 

The  parties  to  a  policy  of  iiuurance  may  insert  in  it  what  conditions  they  please, 
pro?ided  there  be  nothing  in  them  contrary  to  the  criminal  law,  or  pablic 
policy. 

Accordingly,  where  a  fire  policy  issued  by  an  incorporated  mutual  insurance  com- 
pany was  conditioned  that,  if  the  insured  refused  or  neglected  to  pay  any  assess- 
ment duly  made  by  the  company  upon  his  premium  note,  for  thirty  days  after  no- 
tice thereof,  the  policy  should  be  void :  Held^  a  valid  condition,  and  that  a  yiohu 
tion  of  it  was  a  good  defence  to  an  action  on  the  policy. 

Otherwise,  as  to  terms  of  forfeiture  not  mutually  agreed  to,  but  sought  to  be  im- 
posed by  the  company  in  the  form  of  a  by-law.    Semble, 

Demurrer  to  plea.  Tracy  Beadle  brought  an  action  of 
assumpsit  against  The  Chenango  County  Mutual  Insurance 
Company  upon  a  policy  of  insurance  executed  by  the  latter 
against  fire,  for  five  years,  bearing  date  November  30th,  1838. 
The  declaration  set  out  those  parts  of  the  policy  upon  which 
the  plaintiff's  claim  was  based,  and  averred  a  loss  by  fire  on 
the  17th  of  June,  1841.  The  defendants  pleaded  that  one  of 
the  conditions  of  the  said  policy  was,  that  should  an  assess- 
ment be  made  upon  the  premium  note  of  the  said  Beadle,  pur- 
suant to  the  charter  of  the  company,  {Sess,  Laws  of  1836,  p, 
42,  in  connection  with  id.  314,)  and  he  neglected  or  refused  to 
pay  such  assessment  within  thirty  days  after  notice  thereof,  the 
policy  was  thenceforth  to  be  null  and  void  ;  that  the  compa- 
ny, on  the  9th  of  January,  1841,  caused  an  assessment  of  ten 
per  cent,  to  be  made  upon  the  premium  notes  of  its  members, 
including  said  Beadle ;  and  that  he,  though  duly  notified  of 
such  assessment,  &c.,  refused  to  pay  the  same  for  more  than 
thirty  days  after  such  notice,  and  still  refuses,  &c. 

The  plaintiff  demurred,  assignlhg  for  cause  that  the  condi- 
tion of  insurance  alleged  in  the  plea  was  unreasonable  and  ar- 
bitrary, unauthorized  by  the  act  incorporating  the  company, 
and  not  within  the  power  of  the  company  to  enforce.  The  de- 
fendants joined  in  demurrer. 

Vol.  ni.  .     21 
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B.  D.  J^oxouy  for  the  plainti£f,  insisted  that  the  demurrer 
was  well  taken  for  the  reason  assigned  therein.  He  comment- 
ed on  the  charter  of  the  company,  {Sess.  Laws  1836|  p.  44) 
§^  7 — 10,)  citing  also,  The  Matter  of  the  Long  Island  Rail  Road 
Company,  (19  Wendell,  37.) 

JV.  Hill,  Jun.  for  the  defendants. 

t 

Per  Curiam.  The  parties  may  insert  what  conditions  they 
please  in  a  policy,  provided  there  be  nothing  in  them  con- 
trary to  the  criminal  law,  or  public  policy.  This  is  constantly 
done  in  marine  policies,  and  the  principle  which  upholds  it 
there  extends  to  all  other  policies.  The  Matter  of  the  Long 
Island  Rail  Road  Company,  (19  Wendell,  37,)  has  no  applica- 
tion. The  terms  of  forfeiture  were  there  imposed  by  the  com- 
pany.   Here  the  condition  was  inserted  by  mutual  consent. 

Judgment  for  the  defendants. 


Ths  Mohawk  and  Hudson  Rail  Road  Company  t;^.  NiLsa 

and  others. 

The  defendant!,  being  engaged  in  the  traniportation  of  freight  &«.  between  the 
dty  of  New-Yofk  and  varioos  pboee  west,  by  way  of  the  Hndeon  mer  and 
oanali,  made  an  arrangement  with  the  M(^wk  and  Hadeon  Rail  Road  Com- 
pany by  which  it  was  mutually  agreed,  that  the  defendants  should  deliver  their 
up  freight,  dec.  to  the  company,  at  Albany,  and  their  down  freight,  at  Sehe. 
neetady — the  Urmim  of  the  rail  road — ^the  company  to  transport  the  freight 
and  passengers  over  their  road,  dec. ,  and  the  defendants  to  pay  therefor  in  the  pn- 
portion  that  thirty  miles  bore  to  the  whole  distance  of  canal  transportation  west 
of  Albany,  assuming  the  contract  price  fixed  between  the  owner  of  the  freight 
and  the  defendants  as  the  basis  of  the  calculation :  Held,  in  assumpsit  by  the 
company  to  recover  fer  the  transportation,  that  the  arrangement  did  not  con- 
■titate  a  partnenhip  between  the  parties;  and  this,  though  it  was  farther 
agreed,  that  the  company  ahonld  famia|i "  warehouse  iacilitiei"  and  pay  a  por* 
tion  of  the  expense  of  offices  at  each  end  of  their  road. 

An  arrangement  like  the  above  wOI  not  constitute  a  partnerriiip  betwam  thon 
making  it»  eren  m  lespect  to  third  penona.    Fsr  Bioiiioii«  J. 


UTICA,  JULY,  1842.  J 53 


The  Mohawk  and  Hudaoo  Rail  Road  Company  v.  NHet. 

Motion  by  the  defendants  to  set  aside  a  report  of  referees. 
The  action  was  assumpsit,  and  the  plaintiffs  claimed  to  recor- 
.  er  for  the  transportation  of  freight  and  consignee  passengers 
over  their  rail  road  for  the  defendants  in  the  year  1839.  The 
defence  was,  that  the  plaintiffs  and  defendants  were  partners  in 
the  transaction  in  question,  and  consequently  without  a  bal- 
ance struck  and  promise  of  payment,  the  plainti£&  could  not 
^e  at  law.  The  referees  reported  for  the  .plaintiffs,  and  found 
a  balance  due  them  of  $2840,24.  The  facts  of  the  case  are 
sufliciently  stated  in  the  opinion  of  the  court. 

j9.  Taber^  for  the  defendants. 

S.  Stevensy  for  the  plaintiffs. 

By  the  Courty  Bronson,  J.  As  I  understand  this  case,  the 
defendants  were  engaged  in  the  transportation  of  freight  and 
what  were  called  consignee  passengers  between  the  city  of 
New-York  and  various  places  at  the  west,  by  the  way  of  the 
Hudson  river,  the  canals  and  lakes.  In  the  spring  of  1839 
they  entered  into  an  arrangement  with  the  plaintiffs,  by  which 
it  was  mutually  agreed,  that  the  defendants  should  deliver 
their  up  freight  and  passengers  to  the  plaintiffs  at  Mbany,  and 
their  down  freight  at  Schenectady — ^the  termini  of  the  rail  road 
-"-and  that  the  plaintiff  should  transport  the  freight  and  passen- 
gers over  their  road,  and  then  redeliver  them  to  the  defendants, 
or  to  the  consignees.  The  contract  in  respect  to  the  price  for 
transpcrrtation,  made  between  the  owners  of  the  goods  and  the 
defendants,  was  to  govern  the  compensation  of  the  plaintiffs, 
and  they  were  to  be  paid  in  the  proportion  that  thirty  miles 
bore  to  the  whole  distance  the  goods  "  were  transported  on  the 
canal ;"  or  rather,  in  the  proportion  that  thirty  miles  bore  to  the 
whole  distance  the  goods  would  have  been  transported  on  the 
canal,  had  the  defendants  nm  their  boats  between  Albany  and 
Schenectady,  instead  of  employing  the  plaintiffs  to  carry  be- 
tween those  places.    I  am  unable  to  see  that  this  makes  out  a 
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partnership  between  these  parties.  There  was  no  community 
of  interests,  or  division  of  the  profits  of  a  joint  concern  between 
the  parties,  as  there  was  in  the  cases  to  which  we  are  referred. 
{Champion  v.  Bostmcky  18  Wend.  175  ;  Fromont  v.  Couplandj 
2  Bing.  170 ;  Green  v.  Beesley^  2  Bing.  JV.  C.  108.)  The 
contracts  for  transportation  were  all  made  between  the  defend- 
ants and  the  owners  of  the  goods.  The  plaintiffs  had  no  con- 
cern, either  for  profit  or  loss,  with  the  river,  canal  or  lake  trans- 
portation ;  and  on  the  other  hand,  the  defendants  had  no  share, 
either  of  profit  or  loss,  in  the  rail  road  portion  of  the  transpor- 
tation. There  was  no  general  account  of  profit  and  loss  upon 
the  whole  business  to  be  adjusted  between  the  parties.  One 
party  might  make  a  profit  by  the  business,  while  it  proved  ru- 
inous to  the  other.  In  short,  the  case  comes  to  this.  The  de- 
fendants having  undertaken  to  perform  work  and  labor  for 
third  persons,  employ  the  rail  road  company  to  do  a  part  of 
the  work  for  them,  agreeing  that  they  will  pay  the  company 
for  its  services  the  same  price  in  proportion  to  distance  which 
the  defendants  are  themselves  to  receive.  I  do  not  see  how 
this  makes  out  a  partnership,  either  as  between  the  parties 
themselves,  or  in  relation  to  third  persons. 

The  company  was  to  furnish  "warehouse  facilities,"  and 
pay  a  portion  of  the  expense  of  offices  at  each  end  of  the  road. 
But  this  did  not  alter  the  nature  of  the  contract. 

As  there  was  no  partnership,  there  could  be  no  difficulty  in 
the  way  of  an  action  at  law  to  recover  the  amount  due  the 
company 

Motion  denied. 
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ScHOONMAK£&  VS.  ShEELY. 

8.  died  in  1827  leaTinj;  a  wfll,  by  which  he  devised  certain  lands  to  hb  son  B. 
**  during  his  natural  life,  and  after  his  decease  to  hia  heirs  and  to  their  heirs 
and  assigns  forever."  The  lands  wore  sold  on  9.fi,fa,  against  B.,  after  whose 
death  his  heir  at- law  brought  ejectment  against  one  claiming  title  under  the 
purchaser  at  the  sherifTs  sale :  Held^  that  the  testator  having  died  before  the 
revised  statntes  took  effect,  the  words,  hit  heirs  and  their  heire^  must  be  con- 
strued as  words  o{  limilaiton,  and  not  of  purchaee — that  B.,  therefore,  took  an 
estate  in  fee,  and  the  plaintiff  was  not  entitled  to  recover. 

Ejectment,  tried  at  the  Ulster  circuit,  in  December,  1840, 
before  Ruggles,  C.  Judge,  where  a  verdict  was  taken  for  the 
plaintiff,  A.  L.  Schoonmaker,  subject  to  the  opinion  of  the 
court,  upon  the  following  facts:  Simon  Schoonmaker,  the 
plaintiff's  grandfather,  died  seised  in  fee  of  the  lands  in  ques- 
tion, in  1827,  leaving  a  will  by  which  he  devised  the  lands  to 
his  son  Benjamin,  the  plaintiff's  father,  in  these  words  :  ^^  And 
to  my  son  Benjamin  I  do  give,  devise  and  bequeath,"  &c.  [de- 
scribing the  premises  in  question,]  "  To  have  and  to  hold  the 
said  described  lots  of  land  and  premises,  with  the  appurtenan- 
ces, &c.,  unto  my  said  son  Benjamin  during  his  natural  lift^ 
and,  after  his  decease,  to  his  heirs  and  to  th^ir  heirs  and  as- 
signs forever."  In  the  lifetime  of  Benjamin,  and  after  the  de- 
visor's death,  the  premises  in  question  were  sold  on  a^.  fa.  is- 
sued on  a  judgment  against  Benjamin;  and  the  defendant 
claims  under  the  purchaser  at  the  sheriff's  sale.  Benjamin 
died  in  March,  1840,  whereupon  the  plaintiff  brought  this  ac- 
tion. 

John  Cole,  for  the  plaintiff. 

JH.  Schoonmaker  J  for  the  defendant. 

By  th^  Courts  Cowen,  J.  Simon  Schoonmaker  having  died 
before  the  revised  statutes  took  effect,  (1  H.  5.  726,  §  28,)  the 
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qaestion  is,  whether  the  devise  to  his  son  Benjamb  be  within 
or  without  the  rule  in  Shelley^s  case^  (1  Rep.  93.)  The  devise 
is  of  a  freehold  (life  estate)  to  Benjamin,  and,  after  the  expi- 
ration of  the  freehold,  directly  and  immediately  to  his  heirs, 
adding,  and  to  their  heirs  forever.  By  looking  at  the  words  in 
Shelley* s  case  which  were,  to  E.  S.for  life^  and  then  to  the  heirs 
males  of  his  6ody,  and  to  the  heirs  males  of  the  body  of  such 
heirs  males^  we  shall  sec  that  there  was  a  stronger  case  than 
the  present  for  making  the  words  intended  to  carry  a  remain- 
der, terms  of  purchase.;  and  yet  they  were  held  to  be  terms  of 
limitation.  The  case  of  Brant y  ex  dem.  the  heirs  of  Provoostj 
V.  Oeston^  (2  John.  Cos.  384,)  presents  a  still  stronger  tenden- 
cy of  words,  than  those  in  Shelley^s  case^  to  show  the  grantor's 
intent  that  the  passing  of  the  estate  to  the  heirs  of  the  body  of 
the  life  tenant  should  make  them  purchasers ;  but  this  court 
held  it  within  the  rule.  That  the  added  words,  to  their  heirs 
forever — i.  e.  to  the  heirs  of  the  heirs  forever — shall  not  be 
received  to  vary  the  import,  was  held  in  both  the  cases  cited. 
Such  superadded  words  are  considered  as  mere  surplusage.  (1 
Prest.  on  Estates ^  351,  2.) 

But  it  is  said  the  cases  cited  related  to  conveyances  by  deed, 
not  by  devise ;  and  that,  in  the  latter,  the  intent  is  to  be  more 
regarded.  It  is  enough  perhaps  to  answer  that  the  researches 
of  the  learned  counsel  for  the  plaintiff,  which  have  been  very 
great,  have  furnished  us  with  no  case  on  this  word  Aeirsy  when 
taken  by  itself,  which  makes  a  distinction  in  respect  to  the  use 
of  it  between  the  two  modes  of  conveyance.  On  the  contra- 
ry, he  admits  that  Jones  v.  Morgan,  (1  Br.  Ch.  Cas.  205,  216, 
219,)  is  a  direct  authority  against  the  distinction.  That  was  a 
case  decided  by  Lord  Thurlow,  upon  full  argument,  and  evi- 
dently after  much  consideration  by  himself.  It  was  on  the 
word  heirs  used  in  a  devise.  He  said  :  "  I  take  the  rule  in  Shel- 
ley*s  case  never  to  have  been  shaken  at  all.  I  take  that  rule  to 
be  that,  where  the  heir  takes  in  the  character  of  heir,  he  must 
take  in  the  quality  of  heir.  I  never  heard  it  contended  that 
the  testator  could  Tary  the  sense  of  the  law :  whether  heirs 
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general,  heirs  male  or  heirs  female  are  to  take  by  those 
words  they  must  take  in  that  quality.  I  take  the  ques- 
tion always  to  have  been  as  to  the  import  of  the  word  heir 
in  the  proposed  case."  Again  :  {id.  p.  219  :)  "  By  all  the 
cases,  where  the  estate  is  so  given  that,  after  the  limitation 
to  the  first  taker,  it  is  to  go  to  every  person  who  can  claim 
as  heir  to  the  first  taker,  the  word  heirs  must  be  a  word  of 
limitation.  All  heirs  taking  as  heirs  must  take  by  descent." 
Again :  ^^  I  think  the  argument  immaterial  that  he  meant  the 
first  estate  to  be  an  estate  for  life.  I  take  it  that  in  all  cases 
the  testator  does  mean  so.  I  rest  it  on  what  he  meant  after- 
wards. If  he  meant  that  every  person  who  should  be  heir 
should  take,  he  then  meant  what  the  law  would  not  suficr  him 
to  give  or  the  heir  to  take  as  a  purchaser."  In  short,  the  rule 
of  Shelley^s  case  is  here  applied  in  its  utmost  rigor  to  a  devise. 
"  The  ancestor  during  his  life,"  says  Lord  Coke,  "  beareth  in 
his  body,  (in  judgment  of  law,)  all  his  heirs.  Hares  est  pars 
antecessoris.  Hence  if  land  be  given  to  a  man  and  his  heirs, 
all  his  heirs  are  so  totally  in  him,  that  he  may  give  the  lands 
to  whom  he  will."  {Co.  Litt.  22,  b.)  The  latest  and  ablest 
writers  on  estates  show  how  entirely  the  doctrine  of  Lord 
Thurlow  has  been  sustained,  against  the  strongest  qualifying 
words.  Mr.  Preston  in  his  book  on  estates,  treating  of  the 
rule  in  Shelley^ s  case  as  it  had  been  applied  to  wills,  and  citing 
the  cases,  says  :  "  Neither  the  express  declaration  that  the  an- 
cestor shall  have  the  estate  for  life  and  no  longer^  nor  that  he 
shall  have  only  an  estate  for  life  in  the  premises,  and  that  af- 
ter his  decease  it  shall  go  to  his  heirs  of  his  body,  and  in  de- 
fault of  such  heirs  vest  in  the  person  next  in  remainder,  and 
that  the  ancestor  shall  have  no  power  to  defeat  the  intention 
of  the  testator  ;  nor,  that  the  ancestor  shall  be  tenant  for  his 
life  and  no  longer^  and  that  it  shall  not  be  in  his  power  to  sell, 
dispose  or  make  away  with  any  part  of  the  premises ;  nor  a 
provision  that  the  ancestor  shall  not  be  impeached  for  waste, 
nor  that  he  shall  have  a  power  of  leasing  or  jointuring,  nor 
the  interposition  of  an  -estate  to  trustees  to  support  contingent 
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remainders,  nor  a  direction  that  the  heirs  shall  take  severally 
and  successively  as  they  shall  be  in  priority  of  birth,  every  el- 
der and  the  heirs  male  of  his  body  to  be  preferred  to  every 
younger,  will  change  the  word  heirs  into  words  of  purchase. 
{IPrest.  on  Estates^  365,  6.)  The  last  is  nearly  the  case  of 
Jones  V.  Morgan.  Chancellor  Kent  says,  the  rule  in  Shelley^s 
ease  is  equally  applicable  to  conveyances  of  the  legal  estate, 
whether  by  deed  or  will ;  though  on  the  latter  there  is  a  great- 
er latitude  of  construction  in  furtherance  of  the  testator's  in- 
tention. (4  Rentes  Com.  216,  4/A  ed.)  We  have  seen,Tiow- 
ever,  by  the  illustrations  of  Preston,  the  limits  by  which  that 
latitude  is  bounded,  and  how  much  more  than  can  be  found  in 
the  case  before  us  is  required  to  protect  the  plaintiff  as  a  pur- 
chaser under  his  grandfather's  will. 


Judgment  for  the  defendant. 


Morris  vs.  Danielson  and  another. 

In  repleTin,  for  the  unlawful  Ukin^r  of  horses,  the  plaintiff  showed  that  he  bought 
and  took  possession  of  the  horsics  on  the  19th  of  August — ^that  in  September  foL 
lowing  the  defendants  had  them  in  their  possession,  and  took  them  to  the  stable 
of  a  third  person,  where  they  were  left  to  be  kept ;  Held^  that  the  evidence, 
made  out,  prima  faeUt  a  tortious  or  unlawful  taking;  and,  if  not  answered^ 
was  sufficient  to  entitle  the  plaintiff  to  a  verdict. 

Error  to  the  New- York  C.  P.  Morris  brought  replevin 
for  a  pair  of  horses  in  the  court  below,  and  declared  for  an  un- 
lawful taking.  The  defendants  severally  pleaded  non  cepit. 
On  the  trial  the  plaintiff  proved  that  he  bought  the  horses  of 
one  Dayton  on  the  19th  of  August,  1839,  and  took  them  into 
his  possession  and  used  them.  He  then  proved  that  the  de- 
fendants in  September  following  had  the  horses  in  their  pos- 
session and  took  them  to  a  stable  in  Watts  street  and  left  them 
there  to  be  kept.  The  court  below  nonsuited  the  plaintiff  on 
the  ground  that  there  was  no  evidence  of  an  unlawful  or  tor- 
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tious  taking,  and  so  replevin  in  the  cepit  would  not  lie.     The 
plaintifif  now  hringi^  error. 

W.  S.  Sears  J  for  the  plaintiflF  in  error. 

U.  D.  Frenchj  for  the  defendants  in  error. 

By  the  Court,  Bronson,  J.  When  the  plaintiflF  had  proved 
that  the  defendants  were  found  taking  away  and  disposing  of  his 
property,  of  which  he  had  just  before  been  in  possession,  it  was 
enough  to  cast  the  burden  on  the  defendants  of  showing  how 
they  came  to  the  possession  of  the  property.  We  are  not  to 
presume  that  the  horses  strayed  from  the  plaintifif,  or  that  the 
defendants  got  them  by  purchase  or  bailment.  There  was  not 
only  evidence  enough  to  carry  the  cause  to  the  jury,  but  if  that 
evidence  was  not  answered,  the  plaintiflf  would  clearly  be  enti- 
tled to  a  verdict  in  his  favor. 

Judgment  reversed. 


The  People  vs.  Thomas. 


A  ilUie  repretentation  tending  merely  to  induce  one  to  pay  a  debt  previoiisly  da» 
from  htm,  w  not  within  the  etatal^  j^fiiiifr  nliliiiiiim  property  hy  hke  pre. 
tencee,  tboagh  payment  beHte^by  obtained. 

Aceordingly,  where  an  indictment  charged  that  T.,  who  held  a  piomieaory  note 
against  J.,  which  was  due,  caUed  for  payment,  and,  with  intent  to  defraud  J., 
falsely  represented  the  note  to  have  been  lost  or  bomed  up,  whereby  the  latter 
was  induced  to  pay  it ;  heldf  insufficient  to  sustain  a  conviction,  as  not  show- 
.hig  any  legal  injury  resulting  to  J.,  nor  an  intent  on  the  part  of  T.  to  work  such 
injury. 

So,  $emiUf  even  had  the  indictment  contained  the  additional  ikot  that  T.,  after 
obtaining  payment  of  the  note,  negotiated  it  to  another  for  value  without  no. 
tiee  of  its  having  been  paid  ;  especially,  if  there  was  no  averment  that  T.  de- 
signed negotiating  it  when  he  made  the  repfeeentationu 

Ceetiorari  to  the  Oneida  general  sessions,  where  Thomas 
was  convicted  of  obtaining  money  by  false  pretences,  of  one 
Vol.  in.  22 
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Jones.  The  case  turned  upon  the  sufficiency  of  the  indictment, 
\i^hich  charged  substantially  the  following  facts :  Jones,  having 
executed  his  negotiable  note  to  Thomas  for  $28,28,  dated  the 
19th  of  February,  1838,  and  payable  one  day^alTer  date,  the 
latter,  in  March  afterward,  called  fdr  payment,  falsely  pretend- 
ing to  Jones  that  the  note  had  either  been  lost  or  burned  up ; 
by  which  false  pretences  Thomas  unlawfully,  &c.  obtained 
from  Jones  the  sum  "f  ^?t?j^^j  ^^^  intent  to  cheat  and  defraud 
Jones ;  whereas  in  truth,  &c.  the  note  had  not  been  lost  or 
burned  up,  all  which  the  said  Thomas,  when  he  made  the  false 
pretence  and  obtained  the  money,  well  knew,  &c. 

Evidence  was  given,  at  the  trial,  of  the  above  facts ;  and  also, 
that  in  March,  1840,  Thomas  negotiated  the  note,  for  value,  to 
one  Anson  Shove,  without  apprizing  the  latter  that  it  had  been 
paid.  The  court  below  instructed  the  jury  that  the  proof  was 
sufficient  to  convict ;  to  which  the  defendant's  counsel  except- 
ed.    A  verdict  was  rendered,  finding  the  defendant  guilty. 

C,  Tracyj  for  the^defendant. 

T.  Jenkins^  (district  attorney,)  contra.    ^ 

t 

Per  Curiam.  JVon  constat  from  the  indictment,  that  Jones 
sustained  any  damage  by  the  false  representation ;  nor  that 
there  was  an  intent  on  the  part  of  Thofiias,  at  the  tim^  of  the 
representation,  to  work  any  damage.  Thejiote  was  due  ;  and 
payment  made.  This  was  the  only  consequence — a  thing 
whnrh  "Jones  was  bound  to  do.  A  false  representation,  by 
which  a  man  may  te^cTitaieU  into  his  duty,  is  not  within  the 
statute.  It  was  said  in  argument  that  the  subsequent  negotia- 
tion of  the  note  by  Thoqjfas  obviated  the  difficulties  adverted 
to.  The  note  being  o\er  due  when  the  latter  fact  took  place, 
it  is  difficult  to  see  judicially,  that  Jones  would  be  injured  by  it. 
Whether  he  would  or  would  not,  is  merely  speculative,  depend- 
mg  on  his  precaution  in  providing  himself  with  proper  evi- 
dence.    It  is  enough,  however,  to  say  that  the  indictment  does 
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not  charge  the  subsequent  act  of  negotiation  as  entering  into 
the  defendant's  design  when  he  made  the  representation  ;  nor 
is  the  act  itself  even  mentioned. 

New  trial  ordered.(a) 

(a)  The  following  cases  decided  since  the  present  statute  against  obtaining 
goods  &c.  by  false  pretencea,  (2  R.  S.  677,  §  53,)  will,  together  with  the  prinoi. 
pal  case,  show  the  limits  within  which  our  courts  have  thus  far  inclined  to  con- 
fine it:  The  People  y.  Stone,  (9  Wendell,  182;)  The  People  v.  Genung,  (11  id. 
18;)  The  People  v.  Haynee,  (id,  557;  .S.  C.  on  error,  14  id,  546;)  The  People 
T.  Herrick,  (13  id,  87 ;)  The  People  y.  OaUa,  (id,  311  ;)  The  People  v.  Clough, 
(17  id.  351 ;  The  People  v.  GaUoioay,  {id.  540 ;)  The  People  v.  Kendall,  (25  id, 
399;)  and  see  Cory  y.  Houghtailing,  (1  Hill,  315,  316.) 


Batterman  vs.  Pierce  and  another. 

The  right  of  a  defendant  to  avail  himself  of  a  claim  for  damages  by  way  of  recoupm 
ment,  is  not  confined  to  cases  where  fraud  is  imputable  to  the  plaintiff;  but 
may  exist  though  the  damages  result  from  a  mere  breach  of  contract. 

A  defendant  may  recoupe,  though  the  damages  on  both  sides  are  unliqaidated ; 
but  he  can  only  eet  off  where  the  respective  demands  are  liquidated,  or  are  ca- 
pable of  being  ascertained  by  calculation. 

In  a  case  proper  for  recoupment^  it  is  optional  with  the  defendant  whether  he  will 
use  his  claim  in  that  way,  or  reserve  it  for  a  cross  action. 

Where  a  defendant  elects  to  use  his  claim  by  way  of  recoupment,  he  cannot  haye 
a  balance  certified  in  his  favor,  as  in  the  case  of  a  set-off;  but  must  be  content 
to  have  it  go  in  abatement,  in  whole  or  in  part,  of  the  plaintiff's  demand. 

Nor  can  he,  after  having  been  allowed  part  of  his  claim  by  way  of  recoupment, 
maintain  a  cross  action  for  the  residue.     Semblr,  tee  note  (a). 

There  can  be  no  recoupment  by  setting  up  the  breaeh  of  a  contract  entirely  distinct 
and  independent  of  the  one  on  which  the  plaintiff  sues. 

But  if  the  plaintiff  sue  on  one  part  of  a  contract,  consisting  of  mutual  stipulations, 
made  at  the  same  time,  and  relating  to  the  same  subject  matter,  the  defendant 
may  recoupe  his  damages  arising  from  tlie  breach  of  another  part ;  and  this, 
whether  the  different  parts  are  contained  in  one  instrument,  or  in  several. 

So,  though  one  part  be  in  writing,  and  the  other  by  parol. 

Accordingly,  where,  on  the  sale  of  a  quantity  of  standing  wood,  the  vendor  agreed  to 
indemnify  the  vendees  against  any  damage  that  might  happen  to  the  wood  in  oon- 
aequenee  of  the  burning  of  an  adjoining  fallow,  the  vendees  giving  their  note  for 
the  price ;  and  afterward,  the  fallow  being  burned  over,  the  wood  in  question  was 


/ 
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destroyed  by  the  fire :  Held^  in  an  action  by  the  Tender  upon  the  note,  that  the 

vendees  might  reeoupe  their  damages  arising  from  the  loss  of  the  wood. 
The  case  of  Frisbee  v.  Hoffnagle,  (11  John.  Rep.  50,)  so  far  as  it  proceeds  on  the 

notion  that  any  thing  short  of  an  eviction  will  amount  to  a  breach  of  the  cove- 

nant  of  warranty,  has  been  overruled. 
In  an  action  un  a  note,  parol  evidence  that  it  was  given  for  the  price  of  goods 

sold,  and  that,  at  the  time  of  the  sale,  the  plaintiiF  made  a  prombc  to  the  de. 

fendant  in  respect  to  the  goods,  which  has  been  violated,  is  not  objectionable 

as  tending  to  alter,  modify  or  impeach  the  note. 

Assumpsit,  tried  before  Cushman,  C.  Judge,  at  the  Alba- 
ny circuit,  in  1841.  The  plaintiff  gave  in  evidence  a  prom- 
issory note,  made  by  the  defendants,  for  $366,  dated  Novem- 
ber 28, 1836,  and  payable  to  the  plaintiff  one  year  after  date 
with  interest.  The  defendants,  under  a  notice  for  that  pur- 
pose, proved  that  the  plaintiff,  just  before  the  giving  of  the 
note,  sold  several  lots  of  standing  ^vood  at  auction.  By  the 
terms  of  sale,  the  purchasers  were  at  liberty  to  cut  the  wood 
and  pile  it  on  the  land  to  dry,  and  were  to  have  two  seasons, 
that  is  to  say,  two  winters  and  one  summer,  to  take  away  the 
wood.  The  plaintiff  had  a  piece  of  fallow  ground  adjoining 
the  wood,  and  the  bidders  were  apprehensive  that  the  wood 
would  be  destroyed  when  the  fallow  should  be  burned.  The 
plaintiff  thereupon  agreed  that  if  any  thing  occurred  to  the 
wood  through  his  means  or  by  setting  fire  to  his  fallow,  he 
would  be  accountable,  and  would  guaranty  the  purchasers 
against  any  damage  in  consequence  of  burning  his  fallow.  The 
sale  thereupon  proceeded,  and  the  defendants  purchased  seve- 
ral lots  of  wood  and  gave  the  note  in  question  for  the  pur- 
chase money.  The  defendants  cut  and  piled  the  wood  they 
purchased.  The  next  spring  after  the  sale,  the  plaintiff  set  fire 
to  and  burned  his  fallow,  and  all  the  defendants'  wood  was 
burned  up.  After  this  evidence  had  been  given,  the  judge, 
on  the  plaintiff's  motion,  struck  it  out,  on  the  ground  that  it 
constituted  no  defence  or  answer  to  an  action  on  the  note  ;  and 
the  defendant  excepted.  Verdict  for  the  plaintiff  for  the 
amount  of  the  note,  which  the  defendants  now  moved  to  set 
aside,  on  a  bill  of  exceptions. 
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5.  H,  Hammandj  for  the  defendants.  The  agreement  to  in- 
demnify against  the  burning  of  the  fallow,  was  a  part  of  the 
contract  of  sale ;  and  the  damages  consequent  upon  a  breach 
of  it,  should  have  been  allowed  the  def^dant  at  the  tri- 
al ;  not  as  a  set-off,  but  by  way  of  recoujiment.  {Ives  v.  Van 
Epps,  22  Wend.  155  ;  Still  v.  Hall,  20  id.  51 ;  Reab  v.  McM- 
isUry  8  id.  109 ;  Burton  v.  Stewart,  3  id.  236 ;  Beecker  v. 
Vroomany  13  John.  R.  302  ;  Prishee  v.  Hoffnagle,  11  id.  50 ; 
Spalding  v.  Vandercook,  2  Wend.  431.) 

Jl.  Taber,  for  the  plaintiflF.  The  contract  of  indemnity,  if 
any,  was  collateral  to  and  independent  of  the  principal  con- 
tract, and  might  by  its  terms  have  extended  to  a  period  beyond  the 
time  when  the  note  became  payable.  To  allow  its  introduction  in 
evidence  by  way  of  defence  would  be  to  permit  the  set-oflFof  un- 
liquidated damages  contrary  to  the  statute.  (2  R.  S.  278, 
§  32,  sub.  3,  2d  ed.;  Butts  v.  Collins,  13  Wend.  139  ;  Sickels 
V.  Fort,  15  id.  559.)  Again  :  the  note  was  a  written  contract 
for  the  payment  of  a  specified  sum  of  money  to  the  plaintiff; 
and  the  guaranty  or  indemnity  was  verbal.  Hence  proof  of 
the  latter  would  be  inadmissible,  as  tending  to  modify  or  con- 
tradict the  written  evidence.  {Hoar  v.  GraJiam,  3  Campb.  57 ; 
Fitzhugh  V.  Runyon,  8  John.  R.  375  ;  Thompson  v.  Ketcham, 
id.  189 ;  Erwin  v.  Saunders,  1  Cowen,  249 ;  Goddard  v.  Cutts, 
2  Fairf.  R.  440 ;  Eaves  v.  Henderson,  17  Wend.  190 ;  Cowen 
4r  HUPs  Jfotes  to  Phil.  Ev.  1460 ;  Close  v.  Miller,  10  John. 
Rep.  90.)  There  was  neither  a  partial  nor  total  failure  of  the 
consideration  of  the  note.  The  consideration  was  the  wood, 
and  the  plaintiff's  contract  to  insure  it.  Both  of  these,  the 
defendants  received  ;  the  latter  to  be  available  only  in  case  of 
the  loss  of  the  former.  If  the  wood  has  been  lost,  the  de- 
fendants have  an  equivalent  for  it  in  the  contract  of  indemnity; 
and  their  remedy,  if  any,  is  by  a  cross  action  upon  that — ^not  by 
way  of  recoupment  from  the  plaintiff's  demand. 
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By  the  Courts  Bronson,  J.  The  question  is,  whether  the  de- 
fendants must  resort  to  a  cross  action  on  the  plaintiff's  con- 
tract of  indemnity  against  fire,  or  whether  they  may  set  up 
their  damages  in  this  action  by  way  of  defalcation  or  discount 
from  the  plaintiff's  demand.  It  is  not  a  question  of  set-off,  as 
the  plaintiff's  counsel  seems  to  suppose,  but  of  recoupment  of 
damages.  When  the  demands  of  both  parties  spring  out  of 
the  same  contract  or  transaction,  the  defendant  may  recoupe, 
although  the  damages  on  both  sides  are  unliquidated  ;  but  he 
can  only  set  off  where  the  demands  of  both  parties  are  liquida- 
ted, or  capable  of  being  ascertained  by  calculation.  It  was 
formerly  supposed  that  there  could  only  be  a  recoupment  where 
some  fraud  was  imputable  to  the  plaintiff  in  relation  to  the  con- 
tract on  which  the  action  was  founded ;  but  it  is  now  well  settled 
that  the  doctrine  is  also  applicable  where  the  defendant  im- 
putes no  fraud,  and  only  complains  that  there  has  been  a  breach 
of  the  contract  on  the  part  of  the  plaintiff.  For  the  purpose 
of  avoiding  circuity,  or  the  multiplication  of  actions,  and  do- 
ing complete  justice  to  both  parties,  they  are  allowed — and 
compelled,  if  the  defendant  so  elect — to  adjust  all  their  claims 
growing  out  of  the  same  contract  in  one  action.  It  was  well 
remarked  by  Chancellor  Walworth,  in  Reab  v.  McAllister^  (8 
Wend.  109,)  that  "  there  is  a  natural  equity,  especially  as  to 
claims  arising  out  of  the  same  transaction,  that  one  claim  should 
compensate  the  other,  and  that  the  balance  only  should  be  re- 
covered." The  defendant  has  the  election  whether  he  will 
set  jap  his  claim  in  answer  to  the  plaintiff's  demand,  or  resort 
to  a  cross  action :  and  whatever  may  be  the  amount  of  his 
damages,  he  can  only  set  them  up  by  way  of  abatement,  either 
in  whole  or  in  part,  of  the  plaintiff's  demand.  He  cannot,  as 
in  the  case  of  a  set-off,  go  beyond  that,  and  have  a  balance 
certified  in  his  favor. (a) 


(a)  See  8.  P.,  BriiUm  v.  Tunur^  (6  N*  Hamp.  Rep.  481.)  Nor  ean  he,  titer 
ttkfiing  elected  to  rtetmpe,  and  thai  proeored  the  tUowanoe  of  part  of  his  daioit 
ntinlain  a  on«  action  for  the  ranainder.    (Id.) 
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It  is  no  objection  to  the  defence  that  the  plaintiff  is  not  su- 
ing upon  the  original  contract  of  sale,  but  upon  a  note  given 
for  the  purchase  money.  {See  per  Walworth^  Chancellory  in 
Reab  v.  McAllister ^  and  the  cases  there  dted.)  The  promise 
of  the  defendants  to  pay  the  purchase  money,  has  undergone 
the  slight  modification  of  being  put  into  the  form  of  a  written 
obligation,  and  on  that  the  action  is  founded;  but  still  the 
plaintiff  is,  in  effect,  seeking  to  enforce  the  original  contract 
of  sale,  and  the  question  must  be  settled  in  the  same  manner 
as  though  the  action  was,  in  form,  upon  that  contract. 

But  the  objection  still  remains,  and  it  has  been  strenuously 
urged  against  the  defence,  that  the  damages  claimed  by  the  de- 
fendants do  not  spring  out  of  the  contract  of  sale,  but  arise 
)inder  the  collateral  agreement  of  the  plaintiff  to  indemnify 
against  fire.  It  is  undoubtedly  true  that  there  can  be  no  re- 
coupment by  setting  up  the  breach  of  an  independent  contract 
on  the  part  of  the  plaintiff.  But  that  is  pot  this  case.  Here, 
there  were  mutual  stipulations  between  the  parties,  all  made  at 
the  same  time,  and  relating  to  the  same  subject  matter ;  and 
there  can  be  no  difference,  in  principle,  whether  the  whole 
transaction  is  embodied  in  one  written  instrument  setting  forth 
the  cross  obligations  of  both  parties,  or  whether  it  takes  the  form 
of  a  separate  and  distinct  undertaking  by  each  party.  The 
plaintiff  proposed  to  sell  his  wood  at  auction,  and,  as  an  induce- 
ment to  obtain  a  better  price,  he  stipulated  with  the  bidders 
that  they  should  have  two  winters  and  one  summer  to  get  away 
the  wood,  and  that  in  the  mean  time  he  would  insure  them 
against  the  consequences  of  setting  fire  to  his  adjoining  fallow 
grounds.  Upon  these  terms  the  purchase  was  made  by  the  de- 
fendants. If  the  whole  transaction  had  been  set  forth  in  one 
written  contract  between  the  parties,  as  might  yery  well  have 
been  the  case,  it  would  have  have  read  substantially  as  follows : 
"  Batterman  hereby  sells  to  Pierce  &  Van  Ness  the  standing 
wood  or  timber  on  such  a  piece  of  land,  for  the  sum  of  three 
hundred  and  sixty-six  dollars,  payable  in  one  year  with  inter- 
est 'y  and  he  agrees  that  the  wood  may  remain  on  the  land  for 
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two  seasons,  and  that  he  will  insure  the  purchasers  against  fire 
during  that  period  :  and  Pierce  &  Van  Ness  on  their  part 
agree,  that  they  will  pay  the  purchase  money  with  interest  to 
said  Batterman  at  the  time  above  specified."  Had  this  form 
been  adopted,  the  pladntifF  in  suing  upon  the  contract  would 
have  alleged  for  a  breach,  that  the  defendants  had  not  paid  the 
purchase  money,  and  the  defendants  would  have  set  up  a  breach 
of  the  cross  obligation  of  the  plaintiff  in  the  same  contract  to 
indemnify  against  fire.  That  would  have  been  a  plain  case 
for  recouping  damages.  And  so  too  it  would  have  been,  had 
the  whole  matter  rested  in  parol  without  writing.  The  nature 
of  the  transaction  cannot  be  changed  by  putting  the  several 
stipulations  of  the  parties  into  the  form  of  distinct  written  con- 
tracts ;  nor  can  it  make  any  substantial  difiference  that  the  un- 
dertaking of  one  party  has  been  reduced  to  writing,  while  the 
engagement  of  the  other  party  remains  in  parol.  In  substance, 
it  is  still  the  case  of  mutual  stipulations  between  the  same 
parties,  made  at  the  same  time,  and  relating  to  the  same  sub- 
ject matter.  The  forms  which  the  parties  may  have  adopted 
for  the  purpose  of  manifesting  their  agreement,  cannot  itfect 
their  rights  so  far  as  this  question  is  concerned.  Whether  all 
of  the  mutual  undertakings  have  been  embodied  in  one  written 
instrument,  or  in  several ;  or  whether  some  have  been  put  up- 
on paper  while  others  rest  in  parol,  the  reason  still  remains  for 
allowing  the  claims  of  both  parties  growing  out  of  the  same 
transaction  to  be  adjusted  in  one  action. 

This  question  is  settled  upon  authority.  In  Frisbee  v.  Hoff'- 
nagle,  (11  John.  R.  50,)  the  action  was  upon  two  promissory 
notes  given  by  the  defendant  to  secure  the  purchase  mo- 
ney for  a  piece  of  land  which  the  plaintiff  had  conveyed  to 
the  defendant  with  warranty.  The  defendant  was  allowed  to 
defeat  the  action  by  showing  that  there  had  been  a  breach  of 
the  plaintiff's  covenant  of  warranty.  So  far  as  this  case  pro- 
ceeds on  the  ground  that  any  thing  short  of  an  eviction  will 
amount  to  a  breach  of  the  covenant  of  warranty,  it  has  been 
overruled.    (  Vibhard  v.  JoAfUon,  19  John.  R.  TJ ;  Whitney  t. 
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Lwisj  21  Wend.  131 ;  TaUmadge  v.  Wallis^  25  Wend.  116.) 
But,  assuming  that  there  had  been  a  breach  of  the  covenant,  the 
case  of  Frisbee  x,  Hqffhagle  still  remains  an  authority  which 
goes  the  whole  length  of  sustaining  this  defence.  The  parties 
bad  there  given  to  a  single  transaction  the  form  of  two  distinct 
agreements,  and  yet  when  the  defendant  was  sued  upon  his 
promise,  he  was  allowed  to  set  up  a  breach  of  the  plaintiff's 
undertaking  as  an  answer  to  the  action.  It  was  put  upon  the 
ground  that  the  consideration  of  the  notes  had  failed,  and  that 
is  well  enough  where  there  is  a  total  failure  of  consideration. 
But  where  some  portion  of  the  consideration  still  remains,  the 
defence  can  only  come  in  by  way  of  recoupment.  Spalding 
V.  Vandercook^  (2  Wend.  431,)  in  every  important  particular  is 
precisely  like  the  case  now  under  consideration.  The  plain- 
tiff sold  provision  barrels,  and  agreed  that  they  should  be  such 
as  would  pass  inspection  under  the  law  rc^gulating  the  inspec- 
tion of  beef  and  pork.  The  defendant  bad  given  his  note  for 
the  price,  while  the  plaintiff's  undertaking  still  remained  in 
parol.  And  yet,  in  an  action  upon  the  note,  the  defendant  was 
allowed  to  show  a  breach  of  the  plaintiff's  agreement  in  miti- 
gation of  damages.  In  the  celebrated  case  of  Reab  v.  McAl- 
lister^ (8  Wend.  109,  and  4  id.  483,)  the  plaintiff  sued  for  the 
price  of  the  article  sold,  and  the  defendant  was  allowed  to  re- 
coupe  his  damages  by  reason  of  a  breach  of  the  plaintiff's  con- 
tract of  warranty  on  making  the  sale.  The  same  general  doc- 
trine will  be  found  in  Burton  v.  Stewart^  (3  Wend.  236,)  and 
Still  y.  Rally  (20  id.  51.)  And  I  am  satisfied  that  the  same 
rule  has  been  applied  in  other  cases  which  have  not  found  their 
way  into  the  books. 

The  principle  of  allowing  the  parties  to  adjust  the  whole 
controversy  in  one  action  has  not  been  applied  with  entire  uni- 
formity. Two  cases  are  mentioned  by  Cowen,  J.  in  Ives  v. 
Van  EppSy  (22  Wend.  155,)  where  the  doctrine  was  lost  sight  of. 
And  there  may  be  other  cases  in  the  books  where,  although 
the  decision  was  right,  the  reasoning  of  the  court  was  not  en- 
tirely consistent  with  tb«  rule  under  consideration.    The  truth 

Vol.  in.  23 
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is,  that  the  doctrine^  although  founded  in  the  plainest  princi- 
ples of  justice,  is  not  of  very  long  standing ;  and  while  it  was 
in  a  forming  state,  it  may  well  have  happened  that  the  rule 
should  sometimes  be  overlooked  both  by  court  and  counsel. 
But  the  principle  is  now  too  firmly  settled  to  be  shaken  by  a 
few  straggling  cases,  or  the  occasional  dicta  which  seem  to 
look  in  the  opposite  direction. 

There  is  clearly  nothing  in  the  objection  that  the  defence  set 
up  contradicts  the  note.  (6)  The  defendants  do  not  deny  that 
they  made  just  such  a  contract  as  that  on  which  the  plaintiff 
seeks  to  recover.  But  they  allege  that  the  plaintiff  at  the  same 
time  entered  into  an  engagement  on  his  part^  which  has  subse- 
quently been  broken.  There  is  surely  nothing  in  all  this  which 
looks  like  attempting  to  alter,  modify  or  impeach  a  written 
contract  by  parol  evidence. 

I  should  have  said  less  upon  this  case  if  the  course  of  the 
argument  had  not  proved,  that  we  have  been  so  unfortunate  as 
not  to  make  ourselves  fully  understood  in  relation  to  the  princi- 
ple involved  in  the  discussion. 

New  trial  granted. 

(a)  See  Cowen  4'  HiB^$  Notes  to  Phil,  Ev.  p.  1473. 


Johnson  t;^.  The  People. 


Where  «  witneM  is  loagrht  to  be  impeached  on  the  ground  of  hit  bad  character, 
and  the  persons  called  for  that  purpose  testify  that  they  are  acquainted  with  his 
general  character,  they  may  then  be  asked  whether,  from  such  general  char- 
acter, they  would  believe  the  witness  on  oath;  and  this,  though  they  ex- 
pressly disclaim  all  knowledge  of  the  witness'  character  for  truth  and  ee. 
raeity. 

On  error  from  the  Oneida  general  sessions,  where  Johnson 
was  tried  and  convicted  of  an  assault  and  battery.  At  the  tri- 
al in  the  court  below,  one  Warren  was  called  as  a  witness  for 
the  prosecution,  and  gave  material  testimony.     Afterward,  the 
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defendant  called  several  witnesses  for  the  purpose  of  impeach- 
ing Warren  on  the  ground  of  bad  character.  One  of  the  wit- 
nesses called  for  this  purpose,  on  being  asked  whether  he  knew 
Warren's  general  character^  answered  that  he  did  ;  but  that  he 
knew  nothing  as  to  his  character  for  truth  and  veracity.  The 
district  attorney  therefore  objected  that  the  witness  could  not  be 
allowed  to  say,  whether,  from  his  knowledge  of  Warren's  char- 
acter, he  would  believe  him  on  oath  ;  and  so  the  court  below 
held.  The  defendant's  counsel  excepted  ^  and,  after  judgment, 
sued  out  a  writ  of  error. 

C.  Tracy^  for  the  plaintiff  in  error,  was  stopped  by  the 
court. 

T.  Jenkins^  (district  attorney,)  contra^  insisted,  that  the 
witness  having  expressly  disclaimed  all  knowledge  of  Warren's 
character  in  respect  to  truth,  he  was  incompetent  to  express  a 
belief  as  to  whether  Warren  should  or  should  not  be  credited 
on  oath.  He  cited  and  commented  on  The  People  v.  Mather^ 
(4  Wendell,  229  ;)  Jackson,  ex  dem.  Boyd,  v.  Lewis,  (13  John. 
Rep.  504,  505  ;)  The  People  v.  Rector,  (19  Wendell,  569;) 
Bakeman  v.  Rjose,  (18  id.  146.)     But, 

Per  Curiam.  Acquaintance  with  general  character  is 
enough  to  warrant  the  usual  enquiry,  whether,  from  that  gene- 
ral character,  the  witness  would  believe  the  person  sought  to 
be  impeached  on  oath.  It  is  not  essential  for  this  purpose 
that  the  character  of  the  latter  for  truth  and  veracity  should 
be  known  to  the  witness. 


Judgment  reversed.(a) 


(a)S«e  Cototn  §>  HaP$  Not-  to  PkU.  Ev.  767  to  770,  md  tht  coin  thtn 
tiUd. 


I'gO  CASES  IN  THE  SUPREME  COURT. 


Tifft  V.  Culver. 


TiFFT  VS.  CuLVEK. 

Thouf^b  a  justice  improperly  adjourn  a  cause  pendingr  before  him,  yet  if  the  par. 
tiea  appear  at  the  adjourned  day,  and  proceed  to  trial,  they  will  bo  regarded  as 
having  waived  the  irregularity. 

After  a  trial  in  a  justice's  court,  without  a  jury — the  actiofb  being  for  a  wilful  tree- 
pass  in  overturning  the  plaintiff's  wagon — judgment  was  rendered  against  the 
defendant  thus :  **for  93,37,  together  with  treble  damages,  making  in  aU^ 
95,89  for  damagee,  and  92*66  coets — whole  judgment  fur  damagee  and  cotts, 
98,55."  Ukld,  that  the  judgment,  though  informal,  was  not  erroneous,  as  it 
merely  imported  an  allowance  on  the  part  of  the  justice  of  something  beyond 
the  damage  which  the  plaintiff  had  actually  sustained,  in  a  case  where  such  al- 
lowance was  proper. 

In  trespass  for  an  injury  wilfully  committed,  damages  may  be  given  by  way 
of  pimishment  to  the  defendant,  beyond  those  which  the  plaintiff  has  actually 
sustained. 

Earok  to  the  Rensselaer  C.  P.  Tifft  sued  Culver  before  a 
justice^  and  declared  in  trespass,  for  Y^ilfully  oyerturning  his 
wagon.  After  issue  joined,  the  cause  was  adjourned  on  the 
defendant's  motion  to  the  9th  of  May,  which  was  Saturday^  at 
6  P.  M.  The  parties  appeared  and  the  plaintiff  then  proved 
that  one  Casey,  who  was  a  material  witness  for  the  plaintiff, 
had  been  duly  subpoenaed,  and  neglected  to  attend.  The  jus- 
tice thereupon  issued  an  attachment  against  Casey.  This  was 
about  9  o'clock  in  the  evening.  At  about  eleven  o'clock  in 
the  evening  the  plaintiff  called  and  examined  a  witness.  -At 
half  past  11,  the  constable  returned  the  attachment,  and  testi- 
fied that  he  could  not  find  Casey.  The  defendant  thereupon 
asked  the  justice  to  dismiss  the  suit  on  the  ground  that  the  at- 
tachment had  been  issued  3  or  4  hours.  Motion  overruled. 
The  plaintiff  then  requested  another  attachment ;  whereupon 
the  justice,  in  consequence  of  the  lateness  of  the  hour  on  Sat- 
urday night,  concluded  that  there  could  be  no  more  proceed- 
ings in  the  cause  that  night,  and  at  his  own  instance  adjourned 
the  cause  until  the  next  Monday  morning,  at  9  A.  M.,  and  idr 
sued  another  attachment  for  the  absent  witness.  On  the  ad- 
journed day  both  parties  appeared,  the  constable  brought  in 
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Casey  on  the  attachment,  and  the  trial  proceeded.  It  was  prov- 
ed that  the  defendant  in  the  night  time  laid  hold  of  the  plain- 
tifif's  wagon  and  overturned  it.  The  wagon  was  broken  in 
several  places,  and  the  witness  estimated  the  necessary  expense 
of  repairs  at  $3,37.  The  justice,  as  the  return*  states,  render- 
ed judgment  against  the  defendant  "  for  $3,37,  together  with 
treble  damages,  making  in  all  $5,89  for  damages,  and  $2,66 
costs — whole  judgment  for  damages  and  costs  $8^55.''  On 
certiorari,  the  C.  P.  reversed  the  judgment.  The  plaintiff  sued 
out  a  writ  of  error. 

Kellogg  ^  Strong  J  for  the  plaintiff  in  error. 

D.  L.  Seymour  J  for  the  defendant  in  error. 

By  the  Court^  Bronson,  J.  It  is  not  necessary  to  determine 
whether  the  justice  was  right  in  adjourning  over  from  Saturday 
night  until  Monday  morning.  The  irregularity,  if  there  was 
one,  was  waived  by  the  defendant,  by  appearing  and  proceed- 
ing with  the  trial  on  Monday.  {Durham  v.  Heyden^  7  John. 
R.  381;  WUloughhy  v.  Carleton,  9  id.  136.)  By  "treble 
damages,^'  the  justice  seems  to  have  meant  nothing  more,  than 
that  he  allowed  something  beyond  the  damage  which  the  plain- 
tiff had  actually  sustained  by  the  injury;  and  the  whole 
amount  of  damages,  $5,89,  was  but  a  very  moderate  punish- 
ment for  this  wilful  trespass.  I  think  the  judgment  of  the  C. 
P.  should  be  reversed,  and  that  of  the  justice  affirmed. 

Ordered  accordingly. 
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Adair  and  others  vs.  Lott. 

Whether  a  husband  acqmres  an  interest  as  tenant  by  the  curtesy  in  a  remainder 
in  fee  grranted  to  his  wife,  limited  upon  a  life  estate  which  does  not  terminate 
till  after  her  death,  quere. 

If,  however,  the  estate  for  life  be  a  mere  equitable  interest,  the  husband's  right, 
at  law,  as  tenant  by  the  curtesy,  is  clear. 

In  1814  a  wi^ow,  having  Bold  her  right  of  dower,  appropriated  the  avails  to  the 
purchase  of  certain  lands  for  her  five  children,  among  whom  were  D.,  a  son,  and 
A.  a  feme  covert  who  died  in  1815  leaving  her  husband  living.  The  convey, 
ance  was  directly  to  the  children,  and,  at  the  time  of  its  execution,  ther^ 
was  an  oral  arrangement  between  the  widow  and  the  grantees  that  she  was  to 
have  a  life  estate  in  the  premises.  Accordingly,  she  entered  and  remained  in 
possession  till  the  spring  of  1816,  when  she  sold  her  right  to  D.  who  afterwards 
bought  out  the  other  grantees  except  A.  D.  and  those  holding  under  him,  ever 
afterwards  continued  to  possess  the  premises  claiming  to  own  the  whole.  The 
widow  died  in  1831,  and  the  children  of  A.  brought  ejectment  to  recover  their 
mother's  undivided  interest;  their  father  being  still  living.  Held  that  the 
widow's  interest  under  the  original  purchase  was,  at  most,  a  mere  equity ;  and 
that  a  conveyance  to  her  of  a  life  estate  could  not  be  presumed. 

Held  further,  that  A.*s  husband,  during  her  life,  became  seised  of  her  share  as 
tenant  by  the  curtesy ;  and  that  this  outstanding  title  was  sufficient  to  bar  the 
plaintifib'  right  of  recovery. 

A  parol  agreement  under  which  one  enters  upon  land,  may  be  given  in  evidence 
for  the  purpose  of  characterizing  his  possession,  but  is  not  admissible  as  showing 
a  transfer  of  the  legal  title. 

The  doctrine  that,  to  enable  the  husband  to  take  as  tenant  by  the  curtesy,  there 
must  he  an  actual  seirin  in  the  wife  during  coverture,  applies  only  to  cases 
where  her  title  is  not  complete  before  entry — as,  where  she  takes  by  deseent  or 
devise— and  not  where  her  title  is  acquired  in  virtue  of  a  conveyance  which, 
under  the  statute  of  uses,  passes  the  legal  title  and  seisin  without  the  necessity 
of  an  entry  or  other  act  to  perfect  the  estate  in  the  grantee. 

The  interest  of  a  tenant  by  the  curtesy  is  a  legal  estate  in  the  land — ^not  a  mere 
charge  or  incumbrance ;  and  hence  it  may  be  set  up  by  a  stranger  in  possee- 
■ion,  in  bar  of  a  recovery  by  the  heir. 

Courts  will  sometimes  presume  that  a  title  once  existing  has  been  extinguished 
by  conTeyanee,  for  the  purpose  of  supporting  a  possession ;  but  seldom  for  the 
purpose  of  overturning  it. 

Accordingly,  in  ejectment,  where  neither  the  plaintifis  nor  any  one  claiming  un- 
der them  had  been  in  possemm,  and  the  defendant  showed  an  outstanding  title 
in  the  plamtifi'  fiitfaer  as  tenant  by  the  curtesy,  which  accrued  more  than 
twenty  yean  before  suit  brou|^t ;  the  court  refused  to  piesume  that  it  had 
been  extinguished,  though  no  claim  had  ever  been  made  in  Tirtne  of  it. 

A  plaintiff  in  crjectment  can  only  reoorer  upon  the  atrength  of  his  own  title. 


UTICA,  JULY,  1842.  JgS 

Adair  «•  Lott. 

Ejectment,  for  an  undiyided  eighth  part  of  one  hundred  and 
twenty  acres  of  land  in  Lodi,  Seneca  county,  tried  at  the  Seneca 
circuit  in  November,  1841,  before  Mosely,  C.  Judge.  From 
the  deeds  given  in  evidence  by  the  plaintiffs  it  appeared,  that 
Abraham  Irvine  in  September,  1814,  conveyed  the  premises  in 
question  to  the  following  persons,  to  be  held  by  them  in  the 
proportions  annexed  to  their  respective  names,  to  wit,  Drake 
Runyon  and  Lewis  Runyon  each  one  fourth  part,  Jane  Irvine, 
Delia  Adair  and  Margery  Ellis  each  one  eighth  part.  The  other 
eighth  was  reserved  by  the  grantor.  In  1827  Drake  Runyon 
conveyed  to  Lewis  Runyon.  In  1835  Lewis  Runyon  conveyed 
to  John  DeMott,  who  conveyed  to  the  defendant,  and  he  is  in 
possession  of  the  premises.  The  plaintifi^  are  the  children 
and  heirs  at  law  of  Delia  Adair,  and  claim  the  undivided  eighth 
which  she  took  under  the  deed  from  Abraham  Irvine  in  1814. 
Mrs.  Adair  died  in  1815,  leaving  her  husband,  George  Adair, 
the  father  of  the  plaintiffs,  who  left  this  state  soon  afterwards 
and  now  resides  in  one  of  the  western  states.  The  difficulty 
which  stood  in  the  way  of  the  plaintiffs  was  the  estate  for  life 
of  their  father  as  tenant  by  the  curtesy.  To  obviate  this  diffi- 
culty the  plaintiffs  proved  by  parol  evidence  that  their  grand 
father,  Philip  Runyon,  formerly  owned  land  in  New  Jersey,  and 
after  his  death,  dower  was  set  off  to  his  widow.  She  sold  her 
right  in  that  land,  and  the  premises  in  question  in  this  suit 
were  bought  of  Abraham  Irvine  vrith  the  dower  money  of  the 
widow.  The  deed  was  given  to  her  children,  and  she  was  to 
have  a  life  estate  in  the  farm.  The  witness  knew  nothing  about 
this  purchase  except  what  the  parties  had  told  her.  The  widow 
went  into  possession  of  the  farm  and  continued  in  possession, 
claiming  a  life  estate,  until  after  the  death  of  Mrs.  Adair,  the 
plaintiff's  mother,  in  1815 ;  and  in  the  following  spring  the 
vndow  sold  out  her  right  to  Drake  Runyon,  who  then  took  pos- 
session of  the  property.  Since  that  time  the  possession  has 
gone  along  with  the  paper  title  above  set  forth.  Drake  Run- 
yon bought  out  all  the  other  heirs  except  Delia  Adair.  The 
widow  of  Philip  Runyon  died  in  1831.     Neither  Mrs.  Adair 
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nor  her  husband  was  ever  in  possession.  The  defendant  ob- 
jected against  this  parol  evidence  to  prove  the  sale  and  pur- 
chase of  lands,  but  the  judge  admitted  it  for  the  purpose  of 
showing  in  what  capacity  the  widow  of  Philip  Runyon  held 
possession,  and  to  rebut  the  idea  that  George  Adair  was  a 
tenant  by  the  curtesy.  The  defendant  moved  for  a  nonsuit, 
which  was  refused.  The  defendant  then  requested  the  judge 
to  charge  the  jury  that  the  plaintiffs  could  not  recover  while 
there  vras  a  subsisting  tenancy  by  the  curtesy.  The  judge  said, 
that  if  such  was  the  fact,  the  plaintiffs  could  not  recover  until 
after  the  death  of  the  husband  of  Delia  Adair ;  but  upon  the 
facts  in  the  case  as  to  the  possession  of  the  premises  by  the 
grand  mother  (the  widow  of  Philip  Runyon,)  and  their  mother 
(Mrs.  Adair)  not  having  been  in  actual  possession  during  her 
life,  he  advised  the  jury  to  find  for  the  plaintififs  for  one  eighth 
of  the  premises.  Verdict  accordingly.  The  defendant  now 
moved  for  a  new  trial  on  a  case. 

A.  Gibbs,  for  the  defendant. 

JV.  mil,  Jun.  for  the  plaintiffs. 

By  tht  Courty  B&ohson,  J.  The  first  argument  for  the 
plaintiffs  is,  that  under  the  purchase  from  Irvine  in  1814,  their 
grand  mother,  the  widow  of  Philip  Runyon,  took  an  equita- 
ble estate  for  life  in  the  land,  and  the  grantees  named  in  the 
deed  took  only  a  remainder  in  fee.  And  then  as  the  life  estate 
of  the  grand  mother  did  not  terminate  until  after  the  death  of 
Delia  Adair,  the  mother  of  the  plaintiffs,  there  was  no  such 
actual  seisin  in  Delia  Adair  as  would  entitle  her  husband  to 
take  as  tenant  by  the  curtesy — ^there  being  no  curtesy  in  the 
wife's  remainder  expectant  upon  an  estate  of  freehold,  though 
it  is  otherwise  of  a  remainder  expectant  upon  an  estate  for 
years.    {Co.  Litt.  29,  a ;  Stoddard  v.  Gibbs,  1  Sumner  263 ; 

2  Black.  Com.  127 ;  4  Kentj29y  30 ;  De  Grey  v.  Richardson^ 

3  Mk.  469 ;  Staughtm  v.  JLeigA,  1  Taunt.  402.)    I  do  not 
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think  it  necessary  to  inquire  whether  this  rule  of  the  common 
law  prevails  in  this  state ;  for  the  plaintiffs  only  allege  that 
their  grand-mother  had  an  equitable  estate  for  life,  and  we  are 
in  a  court  of  law  where  the  legal  title  must  prevail.  If  we 
look  at  the  legal  title,  it  appears  that  Mrs.  Adair  took  a  pres- 
ent estate  in  fee  in  an  undivided  eighth  part  of  the  farm,  and 
her  husband,  the  father  of  the  plaintiffs,  is  clearly  entitled  to 
a  life  estate  in  her  share  as  tenant  by  the  curtesy  unless  it  be 
an  objection  to  his  claim  that  there  was  no  actual  seisin  or  pos- 
session in  the  wife — a  question  which  will  be  noticed  hereafter. 

It  is  said  that  we  may  presume  a  conveyance  of  a  life  estate 
to  the  grand-mother.  But  there  is  no  foundation  for  such  a 
presumption.  We  see  that  Irvine  conveyed  the  whole  fee  to 
others.  And  there  is  no  reason  for  supposing  that  the  grantees 
in  that  deed  conveyed  a  life  estate  to  their  mother.  The  parol 
evidence,  if  it  was  admissible  for  any  purpose,  shows  that  there 
was  a  family  arrangement,  under  which  the  land  was  pur- 
chased and  conveyed  to  Drake  Runyon  and  others  to  hold  in 
certain  proportions,  with  an  understanding  that  the  mother  of 
the  grantees  should  occupy  the  property  as  long  as  she  lived. 
She  entered  and  held  a  year  or  two,  and  then  sold  out  her  pos- 
sesion—or  equity,  if  it  amounted  to  so  much — to  Drake  Run- 
yon. There  is  not  the  slightest  foundation  for  presuming  that 
the  grantees  of  Irvine  ever  conveyed  any  title  to  their  mother. 

If  we  look  at  the  parol  evidence,  it  proves  too  much  for  the 
plaintiffs'  case.  Their  grand-mother  paid  the  whole  of  the 
purchase  money  to  Irvine,  and  if  this  payment  is  not  to  be  re- 
garded as  a  gift  of  so  much  money  to  her  children,  the  gran- 
tees in  the  deed,  and  if  a  resulting  trust  can  be  set  up  at  law, 
the  grand-mother  took  a  fee  in  the  land.  She  soon  afterwards 
sold  her  right  to  Drake  Runyon,  and  from  him  there  is  a  com- 
plete chain  of  title  down  to  the  defendant.  But  the  parol 
evidence  was  only  admissible  for  the  purpose  of  characterising 
the  possession  of  the  grand-mother,  and  not  by  way  of  making 
out  a  legal  title. 

It  is  said  that  George  Adair  did  not  take  as  tenant  by  the 
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curtesy,  because  there  was  no  actual  seisin  in  the  wife  during 
the  coverture.  But  the  doctrine  that  there  must  be  a  seisin 
in  deed  ii>  the  wife,  only  applies  in  cases  where  her  title  is 
not  complete  before  entry,  as  where  she  takes  as  heir  or  devisee, 
and  not  where  she  takes  by  a  conveyance  which  passes  the 
legal  title  and  seisin  of  the  land.  {Jackson  v.  Johnson  y  5  Cowen, 
74,  97  J  and  see  Ellsworth  v.  CooA;,  8  Paige  643.)  Here  the 
estate  was  conveyed  to  Delia  Adair  and  others  by  a  deed  which 
had  its  operation  under  the  statute  of  uses.  It  passed  the 
legal  title  and  seisin  of  the  land,  without  the  necessity  of  an 
entry,  or  any  other  act  to  perfect  the  estate  of  the  grantees. 
They  gave  their  mother  a  parol  license  to  enter  and  hold  for 
her  life.  But  as  there  was  no  writing,  she  was  at  the  most 
only  a  tenant  at  will.  Her  possession  was  their  possession, 
and  so  there  was  an  actual,  as  well  as  legal  seisin  in  the  grantees. 

It  is  then  said  that  the  interest  of  a  tenant  by  the  curtesy  is 
only  an  incumbrance  or  charge  on  the  land,  which  cannot  be 
set  up  by  a  stranger  to  defeat  the  legal  title  ;  and  for  this  doc- 
trine we  are  referred  to  Doe  v.  Pegge^  (1  T.  JR.  758,  no/e,)  and 
Jackson  v.  Hudson^  (3  John.  375.)  But  these  cases  do  not  bear 
the  counsel  out.  The  interest  of  a  tenant  by  the  curtesy  is 
something  more  than  a  mere  charge  or  incumbrance  ;  it  is  a 
legal  estate  in  the  land. 

The  only  remaining  argument  for  the  plaintiffs  is,  that  an 
extinguishment  of  the  estate  of  their  father  as  tenant  by  the 
curtesy  should  be  presumed.  His  life  estate  could  only  be 
extinguished  by  a  conveyance,  and  I  see  no  ground  upon  which 
a  grant  by  him  to  the  plaintiffs  can  be  presumed.  Neither  the 
plaintiffs  nor  any  one  claiming  under  them  have  ever  been  in 
possession.  The  defendant  is  in  possession  claiming  the  whole 
as  owner.  Presumptions  are  sometimes  indulged  for  the  pur- 
pose of  supporting  a  possession ;  but  not  very  often  for  the 
purpose  of  overturning  it.  In  truth,  there  is  no  reason  to  sup- 
pose that  the  father  of  the  plaintiffs  ever  parted  with  his  life 
estate  to  any  one. 

The  plaintiffs  cam  only  recover  upon  the  strength  of  their 
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own  title,  and  they  have  no  right  to  the  possession  so  long  as 
their  father  lives. 

New  trial  granted. 


Hebbebd  vs.  Delaplaine. 

In  an  action  of  eoyenant  before  a  jasticc,  the  defendant  pleaded  orullj  "  the  gert* 
eral  Mnce.***  Hxld,  that  thia  was  in  effect  a  plea  of  non  e9t  factum^  and  that 
it  admitted  all  the  material  allegations  in  the  declaration,  except  the  execution 
of  the  covenant. 

Strictly  speaking,  there  is  no  general  issue  in  covenant ;  though  a  plea  of  non  est 
factum  has  sometimes  been  regarded  in  that  light. 

Error  to  the  superior  court  of  the  city  of  New- York.  Dela- 
plaine sued  Hehberd  before  an  assistant  justice  of  the  city  of 
New- York,  and  declared  for  the  breach  of  a  covenant  contain- 
ed in  a  lease  executed  by  and  between  the  parties,  by  which 
the  defendant  agreed  to  pay  the  taxes  on  a  certain  lot  of  land 
described  in  the  lease.  The  defendant  pleaded  verbally  ^^  the 
general  issue.''  On  the  trial  before  the  justice,  the  plaintiff 
was  nonsuited.  The  superior  court  reversed  the  judgment  of 
the  justice  on  certiorari,  and  Hebberd  sued  out  a  writ  of  error. 

J,  B.  Manchester^  for  the  plaintiff  in  error. 

R,  H.  Shannon^  for  the  defendant  in  error. 

By  the  Court ^  Nelson,  Ch.  J.  The  only  question  that  ap- 
pears to  have  been  litigated  on  the  trial  before  the  justice,  re* 
lated  to  the  effect  of  the  plea.  The  defendant  below  contend- 
ed that  the  onus  lay  upon  the  plaintiff  to  prove  the  material 
averments  in  the  declaration,  while  the  latter  insisted  they 
were  all  admitted  by  the  plea,  and  that  the  only  proof  necessa- 
ry for  him  to  make  was  the  execution  of  the  lease.  I  thmk 
the  plaintiff  was  right.     The  plea  amounted  to  non  est  factum. 
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Strictly  speaking,  there  is  no  general  issue  in  covenant,  though 
non  est  factum  has  sometimes  been  regarded  in  that  light ;  so 
much  so  indeed  that  a  notice  of  special  matter  was  allowed  to 
accompany  it  even  before  this  practice  was  sanctioned  by  stgitiite. 
{Kane  v.  Sanger,  14  John.  fi.  89;  2  R.  S.  352,  §  10.) 
Evidence  was  given  of  the  amount  of  the  taxes,  and  the  pay- 
ment of  them  by  or  in  behalf  of  the  plaintiff. 

Judgment  affirmed. 


Bailey  &  Storm  vs.  Banckeb. 

One  member  of  a  firm  or  unincorporated  anociation  cannot  maintain  an  action 
against  the  others  ibr  a  debt  due  from  the  whole. 

The  charter  of  an  incorporated  company  after  declaring  that  the  stockholdert 
should  be  jointly  and  severally  personally  liable  fur  the  payment  of  all  debts  or 
demands  contracted  by  the  company,  and  that  any  person  having  a  demand 
against  the  company  might  sue  any  stockholder  See.  and  recover  the  same 
with  costs,  further  provided  that,  before  such  suit  upon  any  demand,  &c.  judg- 
ment  must  be  obtained  thereon  against  the  company,  execution  issued  and  re- 
turned unsatisfied,  &.c. :  Held,  that  the  charter  placed  the  stockholders  upon 
the  same  footing  as  if  they  had  not  been  incorporated,  making  them  answera. 
ble  for  demands  against  the  company  like  partners;  and  consequently  one 
stockholder,  though  a  creditor  of  the  company,  could  not  maintain  an  action  for 
his  demand  against  the  others  or  either  of  them. 

Accordingly,  B.  &.  S.  being  stockholders  and  having  a  note  made  by  the  compa. 
ny  payable  to  and  endorsed  by  6.  &.  Co.,  obtained  judgment  thereon  against 
the  company  and  caused  execution  to  be  issued  which  was  returned  nulla  bona. 
They  then  sued  the  endorsers  and  recovered  the  amount  of  the  note  from  them ; 
whereupon  the  judgment  against  the  company  was  assigned  to  the  endorsers, 
and  a  suit  commenced  on  the  note  for  their  benefit,  in  the  names  of  B.  &  S., 
against  a  stockholder.    Held,  that  the  action  could  not  be  maintained. 

The  remedy  of  a  stockholder,  under  such  circumstances,  in  in  equity.  Pet 
BaoNsoN,  J. 

The  case  of  Simpaon  y.  Spencer,  (15  Wend.  548,)  considered,  and  certain  dicta 
therein  overruled. 

A  stockholder  who  is  also  endorsee  of  a  note  made  by  the  company,  cannot  re- 
cover  against  the  endorser. 

A  creditor  having  a  right  to  proceed  against  the  stockholder!,  must  base  his  suit 
upon  the  original  demand,  and  not  upon  the  judgment  against  the  company. 
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Though  the  creditor,  before  saing  a  etockholder,  moat  obtain  judgment  againat 
the  company,  he  cannot  recover  agahiat  the  ■tockholder  the  costa  of  the  latter 
proceeding. 

Debt,  tried  before  Willard,  C.  Judge,  at  the  St.  Lawrence 
circuit,  in  July,  1841.  The  plaintiffs  sought  to  charge  the  de- 
fendant as  a  stockholder  of  the  Rossie  Galena  Company  for  a 
debt  Sue  from  the  company.  The  charter  provides,  that  "  the 
stockholders  of  the  said  corporation  shall  be  jointly  and  seve- 
rally personally  liable  for  the  payment  of  all  debts  or  demands 
contracted  by  the  said  corporation ;"  but  before  suing  a  stock- 
holder the  creditor  must  first  obtain  a  judgment  against  the 
company  upon  the  demand,  and  have  an  execution  returned 
unsatisfied,  in  whole  or  in  part.  {Statutes  o/*1837,  p.  446,  § 
9,  10.)  The  suit  was  founded  on  a  promissory  note  made  by 
the  company  for  $650— dated  September  25th,  1839,  and  pay- 
able to  the  order  of  G.  W.  Shepard  &  Co.,  seventy-five  days 
after  date.  The  note  was  given  for  goods  purchased  by  the 
company.  Shepard  &  Co.  transferred  the  note  by  endorsement 
to  the  plaintiffs.  The  plaintiffs  sued  the  company,  and  in 
January,  1840,  recovered  a  judgment  on  the  note  for  $654,42 
damages,  and  $39,72  costs,  making  in  all  $694,14  ;  and  an  exe^ 
cution  on  the  judgment  was  issued  and  returned  nulla  bona. 
The  plaintiffs  afterwards  sued  and  recovered  the  amount  of  the 
note  from  Shepard  &  Co.,  the  endorsers;  and  the  plaintiffs 
thereupon  assigned  their  judgment  against  the  corporation  to 
Shepard  &  Co.,  for  whose  benefit  this  suit  was  brought  in  the 
names  of  the  plaintiffs.  The  defendant  became  a  stockholder 
in  the  company  in  March,  1838,  and  has  continued  so  ever 
since. 

The  defendant  offered  to  prove  in  bar  of  the  action  that  the 
plaintiffs  were  also  stockholders  of  the  company  from  its  first 
organization  until  March,  1840,  after  the  debt  was  contracted. 
The  judge  excluded  the  evidence,  and  the  defendant  excepted. 
The  defendant  insisted  that  the  plaintiffs  could  only  recover 
the  amount  of  the  note  and  interest,  and  not  the  costs  of  the  suit 
against  the  company.     The  judge  overruled  the  objection,  and 
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instructed  the  jury  that  the  plaintiffs  were  entitled  to  recover 
the  full  amount  of  the  judgment,  damages  and  costs.  The  de- 
fendant excepted,  and  the  jury  found  a  verdict  for  the  plaintiffs 
for  $767,01.  The  defendant  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

H.  S,  DodgCj  for  the  defendant. 

J.  iS.  Bosworth^  for  the  plaintiffs. 

By  the  Courty  Bronson,  J.  The  defendant  offered  to  prove 
that  the  plaintiffs  as  well  as  himself  were  stockholders  in  the 
company  at  the  time  the  debt  was  contracted,  and  the  judge 
rejected  the  evidence.  Can  a  creditor  who  is  a  stockholder 
recover  his  debt  against  the  company  from  another  stockhold- 
er 1  We  are  referred  to  the  case  of  Simanson  v.  Spencer^  (16 
Wendell^  548,)  to  prove  that  the  action  may  be  maintained. 
The  late  chief  justice  seems  to  have  been  of  that  opinion  ;  but 
I  do  not  find  from  the  statement  of  the  case  that  the  plaintiff  in 
that  action  was  a  stockholder  in  the  company,  nor  did  the  re- 
porter understand  that  any  such  point  was  decided.  It  must, 
I  think,  be  regarded  as  an  open  question.  We  have  consider- 
ed this  and  other  charters  of  a  similar  character  as  placing  the 
stockholders  on  the  same  footing  as  though  they  had  not  been 
incorporated,  and  making  them  answerable  as  partners  for  the 
debts  of  the  company.  {Mien  v.  Sewally  2  Wendell^  327  ; 
Moss  V.  Oakleyy  2  Hill^  265.)  If  the  stockholders  are  to  be 
regarded  as  partners,  or,  what  is  the  same  thing,  as  an  unin- 
corporated association,  it  is  then  quite  clear  that  one  member 
cannot  maintain  an  action  against  the  others  for  a  debt  due  from 
the  whole.  {Milbum  v.  Coddy  7  Bam.  tf  Cress.  419 ;  Holmes 
V.  Higginsy  1  id.  74  ;  Cansten  v.  Burke^  2  Harr.  4-  Gill.  295; 
Collyer  on  Part.  143 ;  Story  on  Part.  319 ;  Smithes  Mercant. 
Lau)j  16,  17.)  In  one  respect  the  statute  departs  from  the 
common  law  rale  in  relation  to  partners^  and  gives  an  action 
against  the  stockholders  severally  as  well  as  jointly ;  but  I  do 
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not  see  that  this  alters  the  principle.  It  is  still  the  case  of  one 
partner  suing  another  for  a  debt  due  from  the  whole  firm. 
And  although  it  is  declared  that  '^  any  person"  haying  a  de- 
mand against  the  company  may  sue,  (§  9,)  still  I  think  the  le- 
gislature did  not  intend  to  provide  for  creditors  who  were 
members  of  the  corporation.  They  do  not  come  within  the 
reason  and  policy  of  the  law,  which  was  made  for  the  protec- 
tion of  third  persons  dealing  with  the  company,  and  not  for  the 
benefit  of  the  stockholders  or  copartners.  They  are  left,  and 
should  in  justice  be  left  to  such  remedies  as  had  already  been 
provided  by  law  for  the  adjustment  of  partnership  transactions. 
They  may  go  into  chancery  for  an  account,  and  have  the  claims 
of  all  parties  settled  upon  equitable  principles. 

The  statute  gives  the  creditor  an  action  against  the  stock- 
holders jatn%  as  well  as  severally,  and  the  same  construction 
which  would  give  an  action  to  a  stockholder,  would  authorize 
him  to  sue  himself,  which  is  absurd.  But  let  us  look  a  little 
further  into  the  consequences  of  allowing  one  stockholder  to 
sue  another  at  law.  When  the  defendant  has  paid  the  debt,  he 
will  then  stand  as  the  creditor  of  the  company,  and  what  is  to 
hinder  him  from  turning  round  and  recovering  the  same  money 
from  the  plaintiffs  as  stockholders  1  The  language  of  the  stat- 
ute is  broad  enough  to  include  the  one  case  as  well  as  the  oth- 
er, and  the  equity  would  be  just  as  strong  in  favor  of  allowing 
the  defendant  to  recall  the  money  after  he  has  paid  it,  as  it  is 
m  allowing  the  plaintiffs  to  recover  against  him  in  the  first  in- 
stance. And  thus  the  parties  might  alternately  sue  each  other 
to  the  end  of  the  chapter.     The  thing  is  preposterous. 

The  only  answer  to  this  objection  is,  that  the  plaintiffs  have 
sued  and  recovered  against  Shepard  &  Co.,  the  endorsers  of 
the  note,  and  this  action  is  brought  for  their  benefit.  But  there 
should  not  have  been  a  recovery  against  Shepard  &  Co.  When 
they  were  sued  by  the  plaintiffs  for  a  debt  of  the  corporation, 
they  should  have  answered — '^  You  cannot  recover  from  us  a 
sum  of  money  which  we  can  immediately  recall  in  an  action 
brought  against  you  as  stockholders  of  the  company."    That 
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would  have  been  a  good  answer,  by  way  of  avoiding  circuity 
of  action.  It  looks  as  though  there  had  been  a  contrivance 
between  the  plaintiffs  and  the  endorsers  of  the  note  to  get  rid 
of  the  difficulty  which  stood  in  the  way  when  the  plaintiffs 
wished  to  recover  this  debt  of  the  company  from  a  fellow 
stockholder.  The  plaintiffs  were  owners  of  the  debt  at  the 
time  it  became  due.  They  sued  and  recovered  against  the 
company,  and  no  subsequent  transactions  between  them  and 
third  persons  could  give  a  right  of  action  against  the  defend- 
ant which  did  not  before  exist.  The  case  must  be  determined 
without  any  reference  to  the  assignment  of  the  judgment,  and 
then  the  action  cannot  be  maintained. 

There  is  another  question  which,  as  it  has  already  been  made 
once  or  twice  before,  and  may  probably  arise  again,  we  ought, 
perhaps,  to  dispose  of.  The  plaintiffs  were  allowed  to  recover 
the  costs  of  the  action  against  the  corporation,  as  well  as  the 
original  debt.  We  think  that  was  wrong.  The  charter  pro- 
vides, that  a  person  ^^  having  any  demand  against  the  said  cor- 
poration may  sue  any  stockholder,  &c.  and  recover  the  same 
with  costs."  (§  9.)  Then  comes  the  10th  section,  which  pro- 
vides, that  ^^  before  suit  shall  be  commenced  upon  any  de- 
mand under  the  preceding  section  of  this  act,  judgment  shall 
have  been  obtained  against  said  corporation  upon  such  demand.^ 
The  suit  against  a  stockholder  is  not  based  upon  the  judgment, 
but  upon  the  original  demand,  and  the  creditor  is  to  recover 
^^  the  samej  with  costs."  As  the  creditor  is  obliged  to  proceed 
to  judgment  against  the  corporation,  he  ought  in  justice  to  re- 
cover the  costs  of  that  action  as  well  as  his  debt ;  but  upon  a 
fair  construction  of  the  statute,  we  think  it  does  not  provide 
for  the  costs. 


New  trial  granted,  (a) 


(a)  See  Aninw§  t.  Cattendir,  (13  Ptci.  484;)  and  HarriM  t.  Tk§  Pint  Par. 
iA  tfJkrtUBUr,  (83  Pick.  119, 114, 115.) 
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Th£  Rector,  &c.  of  the  Church  of  the  Ascension  vs. 
buckhart. 

Aa  actioD  on  the  case  maj  be  maintained  againit  a  private  corpcwatlon  for  an  in- 
jury resalting  from  their  negligence. 

Accordingly,  where  the  walls  of  a  church  edifice  belonging  to  a  religious  incorpo. 
ration  were  negligently  permitted  to  stand  after  the  rest  of  the  building  had 
been  destroyed  by  fire,  and  a  part  of  the  wall  afterwards  fell  upon  a  person 
while  passing  along  the  street ;  held,  that  the  corporatbn  were  liable  to  respond 
in  damages  for  the  injury. 

Error  to  the  New-York  C.  P.,  where  a  verdict  was  render- 
ed for  the  defendant  in  error,  who  was  plaintiff  in  the  court  be- 
low. The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Ward  if  Huggins^  for  the  plaintiffs  in  error. 

C.  JfagUy  for  the  defendant  in  error. 

By  the  Courty  Nelson,  Ch.  J.  This  was  a  special  action  on 
the  case  against  the  defendants  below,  a  private  corporation,  to 
recover  damages  for  a  serious  injury  to  the  plaintiff,  incurred 
through  the  negligence  of  the  former  in  not  taking  down  the 
walls  of  a  church  belonging  to  them,  in  Canal-street,  after  the 
rest  of  the  building  had  been  consumed  by  fire.  The  walls 
were  much  damaged  and  left  in  too  weak  and  unsafe  a  condi- 
tion to  be  allowed  to  remain  standing.  A  portion  was  after- 
wards blown  down,  burying  the  plaintiff,  while  passing  along 
upon  the  side-walk,  in  the  ruins. 

The  question  of  negligence  was  properly  submitted  to  the 
jury,  who  found  against  the  defendants  in  the  court  below,  and 
the  sole  point  now  to  be  determined  is,  whether  the  action  will 
lie  against  a  corporation.  We  are  clearly  of  opinion  that  it 
will.  The  following  authorities  are  decisive  in  favor  of  main- 
taining it,  and  sustain  the  judgment  of  the  court  below  :   YoT' 

Vol.  m.  26 
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borough  V.  The  Bank  of  England^  (16  East^  6  ;)  Toimisend  v. 
The  Susqyehannah  Turnpike  Co.^  (6  John.  R.  90  ;)  The  Chest- 
nut  Hill  4*  Spring  House  Turnpike  Co.  v.  Rutter^  (4  Serg.  ^ 
RawUj  6 ;)  Matthews  v.  West  London  Water  Works  Co,^  (3 
Campb.  403 ;)  Gibson  v.  Inglis,  (4  id.  12 ;)  Duncan  v.  TAe  Sur- 
rey Canal  Co.^  (3  iS^arfe.  R.  60 ;)  Sit/^on  v.  The  Bank  of  Eng- 
land^ (1  Carr.  4"  Payne,  193 ;)  2  iCen^'^  Com.  284  ;  Angel  ^ 
Ames  on  Corporations,  220. 

Judgment  affirmed* 


The  People  t)5.  Wiley. 


If  a  etnnger,  paiioant  to  in  arningement  with  one  whom  he  knowi  hu  etoled 
goods,  invite  mn  inteiriew  with  the  owner,  and  afterward  receive  the  goods  un- 
der the  mere  colour  of  an  agcnc  j,  but  really  to  make  a  profit  out  of  the  larceny, 
he  is  within  the  statute  against  receiving  stolen  goods.    Per  Cowin,  J. 

Various  English  statutes  against  receiving  stolen  goods,  reviewed,  and  their  poli- 
cy examined. 

Under  our  statute,  the  receiving  of  stolen  goods  tnalo  animo  is  a  principcl  offence. 

Receiving  stolen  goods  with  intent  to  favor  the  thief,  though  it  be  only  by  discon- 
necting him  with  one  of  the  evidences  of  his  guilt,  is  within  the  statute.  Sem^ 
hU. 

(So,  of  a  receipt,  with  knowledge,  designed  as  a  means  of  depriving  the  owner  of 
the  whole  or  a  part  of  the  goods,  contrary  to  his  intent. 

So,  though  the  purpose  be,  not  to  deprive  him  of  the  specific  goods,  but  of  some 
other  portion  of  his  property ;  e.  g.,  to  defraud  him  into  the  payment  of  money 
by  way  of  reward  for  the  restoration  of  the  goods. 

W.,  a  police  justice  of  the  city  of  New- York,  having  learned  that  a  large  amount 
of  funds  had  been  stolen  from  a  bank  in  Msryland,  invited  an  interview  with 
the  agents  of  the  latter,  expressing  his  belief  that  the  property  could  be  recov- 
ered. An  interview  accordingly  took  place,  in  which  W.  proposed  to  procure 
the  restoration  of  the  property  upon  condition  that  the  bank  would  pay  there- 
for  at  the  rate  of  ten  per  cent,  on  the  amount ;  saying,  ?iu  employer  would  not 
take  less.  After  several  days  spent  in  negotiating,  during  which  W,  professed 
to  bo  acting  with  entire  knowledge  as  to  the  views  and  wishes  of  the  thief,  i| 
was  Anally  agreed  that  the  property  should  be  restored  for  a  less  sum  than  th^ 
one  first  demanded  (  and  a  place  was  fixed  for  carrying  the  agreement  into 
e&ot.  W.  brought  the  property  to  the  appointed  place  and  delivered  it  to  the 
agents  of  the  bank,  who  thereupon  paid  him  the  stipulated  reward.  HeU  that 
Itaigh  W.  reeeit«4  the  praperty  ivuder  o^loar  of  an  ageiiby  fnm  the  btak,  llw 
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jary  were  anthorized  to  find  that  he  had  procured  the  agency  under  a  previoua 
arrangement  with  the  thief,  intending  to  make  a  profit  to  himeelf  out  of  the 
crime,  but  concealing  such  intent  from  the  bank ;  and  if  eo,  he  was  punishable 
as  a  receiver  of  stolen  goods. 

If  W.  bad  only  sought  for  such  a  reward  as  was  insisted  on  by  the  thief  before 
giving  up  the  goods,  together  with  a  fair  compensation  for  his  own  trouble,  ha 
proposing  and  being  allowed  for  the  whole  as  such,  the  case  might  have  been 
different. 

Quere^  however,  whether  any  arrangement  to  obtain  and  restore  stolen  goods  for  a 
reward  stipulated  with  the  owner,  folkiwed  by  an  actual  receipt  of  the  goods 
from  the  thief  for  that  purpose,  can  be  said  not  to  be  within  the  statute. 

In  general,  the  grist  of  ofienoos  of  this  nature  is  the  intent  to  defraud.    Per  Cow, 

EN,  J. 

A  man  may  be  convicted  of  stealing  his  own  goods ;  e.  g.,  where  he  secretly  and 
fraudulently  takes  them  from  his  bailee,  so  as  to  bring  a  charge  upon  the  lat, 
tcr.    Per  Cowen,  J. 

And  if  the  goods  have  been  stolen  from  the  bailee  by  another,  the  owner  may 
render  himself  criminally  responsible  by  fraudulently  receiving  them  from  the 
thief. 

On  the  trial  of  an  indictment  for  receiving  stolen  goods,  the  prisoner  offered  to 
show  that,  during  the  week  previous  to  the  receipt,  he  declared  publicly  his  ex- 
pectation of  obtaining  the  goods ;  held  inadmissible,  as  being  irrelevant  not 
only,  but  a  naked  declaration  of  the  prisoner  in  his  own  favor. 

Bank  bills,  complete  in  form,  but  not  issued,  are  the  property  of  the  bank;  and 
may  be  so  treated  in  criminal  proceedings  for  receiving  them  with  knowledge 
of  their  having  been  stolen. 

In  order  to  eonstitute  the  offence  of  larceny,  or  of  receiving  stolen  goods,  it  is 
sufficient  if  the  thing  stolen  or  received  be  of  9ome  value,  however  small.  Serru 
ble. 

The  word  bond  necessarily  imports  an  obligation  under  eeal;  and  hence,  under  an 
indictment  for  receiving  stolen  goods,  describing  them  as  so  many  bonds,  the 
defendant  cannot  be  convicted  if  it  turn  out  that  they  were  simple  contracts. 

An  indictment  for  receiving  stolen  goods  should  describe  the  goods  with  certain* 
ty  and  accuracy ;  and  a  variance  in  this  particular  will  be  fatal.    Per  Cow. 

EN,  J. 

Though  a  general  verdict  of  guilty  be  rendered  on  an  indictment  containing  sev. 
eral  counts,  all  of  which  are  bad  save  one,  judgment  may,  notwithstanding,  be 
rendered.    Per  Cowen,  J. 

Otherwise,  however,  in  civil  cases  where  a  general  verdict  is  rendered  upon  sev- 
caral  oounts,  some  of  which  are  bad. 

In  a  prosecution  for  larceny,  or  for  receiving  stolen  goods,  if  the  crime  bo  estab- 
lished in  respect  to  only  a  single  article,  though  the  indictment  describe  several, 
Ifad  defendant  .may  be  convicted. 

Thoiyii  a  eoart  in  the  oonrio  of  a  trial,  wb«tbet  oivU  or  erimiatlf  nt  m  poinl  «f 
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law ;  yet  if  the  error  be  ono  which  by  le^jl  necewity  can  do  no  injury,  it  it  not 
caase  for  lettinir  aside  the  verdict  even  on  bill  of  exceptions.  Per  Cowen,  J. 
On  the  trial  of  an  indictment  for  receivinj;  stolen  goods  which  misdescribed  a  part 
of  the  goods,  but  contained  a  sufficient  description  of  the  residue,  the  jury  were 
instructed  by  tho  court  that  there  was  no  misdescription  whatever ;  and  a  gen- 
eral verdict  of  guilty  was  rendered :  Held^  that  the  erroneous  instruction  con- 
stituted no  ground  for  a  new  trial,  inasmuch  as  it  appeared  by  the  bill  of  ezccp. 
tions  that  tho  question  of  the  defendant's  guilt  was  identical  in  respect  to  the 
whole  of  the  goods ;  he  having  received  them,  if  at  all,  from  the  same  person, 
by  a  single  act. 

Certiorari  to  the  New- York  oyer  and  terminer,  where  the 
defendant  was  convicted,  in  December,  1841,  of  receiving  cer- 
tain personal  property,  knowing  it  to  have  been  stolen.  The 
property  was  described  in  the  indictment  as  follows :  "  Ten 
promissory  notes,  commonly  called  bank  notes,  of  the  value, 
&c. ;  eleven  bonds  of  the  state  of  Maryland  issued  under  an 
act  of  the  general  assembly  of  that  state,  at  the  December  ses- 
sion, in  the  year  1838,  each  for  J6250  sterling,  lawful  money 
of  Great  Britain,  with  interest  at  6  per  cent.,  payable  in  Lon- 
don at  any  time  after  the  expiration  of  50  years  from  their 
date,  and  dated  July  1st,  1839,  with  coupons  attached,  which 
bonds  were  of  the  value  of,  &c.  each  ;  six  other  bonds  of  the 
state  of  Maryland  for  $1000  each,  and  of  the  value  of,  &c., 
issued  under  the  act  of  the  general  assembly,  &c.,  at  the  De- 
cember session,  1834,  bearing  an  interest,  &c. ;  the  goods,  chat- 
tels, property,  moneys  and  effects  of  the  President,  Directors 
&  Co.  of  the  Frederick  Co.  Bank,  situate  at  Frederick,  Mary- 
land," &c. 

The  case  was  this  :  The  bank  was  robbed  between  Saturday 
evening.  May  22d,  1841,  and  the  next  Monday  morning.  Sev- 
eral of  the  bills  stolen  were  notes  of  the  bank,  complete  in 
form,  but  not  issued.  The  instruments  called  hmids  in  the  in- 
dictment ran  thus  :  ^'  Be  it  known,  that  there  is  due  from  the 
state  of  Maryland,  two  hundred  and  fifty  pounds  sterling,  law- 
ful money  of  Great  Britain,  payable,"  &c.  [as  in  the  indictment,] 
with  coupons  attached,  and  with  dates,  times,  &c.  as  stated  in 
the  indictment.    The  other  instruments  described  by  the  in- 
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dictment  as  six  other  bonds,  &c.  were  thus  :  ^^  Be  it  known, 
that  the  state  of  Maryland  is  indebted  to  J.  J.  Cohen,  jun'r, 
&  Brothers,  or  bearer,  $1000,  being  of  stock  created  in  pursu- 
ance of  Chap.  241  of  the  acts,''  &c.  They  were  all  signed  by 
the  state  commissioner  of  loans  and  countersigned  by  the  prop- 
er person,  but  not  sealed  ;  nor  did  they  purport  to  be  sealed, 
or  exhibit  any  mark  on  them  to  represent  a  seal. 

The  thieves  fled  with  the  property  to  the  city  of  New-York  ; 
and  on  the  16th  of  June,  1841,  the  defendant,  who  was  a  po- 
lice justice  of  the  city  of^New-York,  wrote  to  the  cashier  of 
the  bank  (Mr.  Doyle)  saying,  that  if  the  agents  of  the  bank 
could  have  a  personal  interview  with  him,  he  had  no  doubt  he 
could  arrange  matters  in  a  manner  that  would  be  satisfactory, 
by  a  restitution  of  the  loss.  In  consequence  of  this,  Messrs. 
Beall  &  Tyler  were  sent  to  negotiate  with  the  defendant,  with 
full  powers  to  act  on  the  basis  of  the  letter.  They  reached 
New-York  on  Sunday  night,  the  20lh  of  June.  On  Monday 
morning  they  opened  the  negotiation  with  the  defendant,  who 
said  his  employer  was  absent,  and  mentioneil  Thursday  or  per- 
haps Wednesday  evening  as  the  time  when  he  might  be  able  to  at- 
tend to  the  business  ;  he  said  also,  that  the  reward  of  6  per  cent, 
oflered  in  a  newspaper  for  the  recovery  of  the  property  was  not 
satisfactory  to  his  employer;  that  the  latter  expected  10  per 
cent.  On  Wednesday  evening  the  defendant  told  Messrs. 
Beall  &  Tyler  his  employer  had  returned  and  insisted  on  10 
per  cent.  He  made  various  offers  of  the  amount  to  be  re- 
turned— from  $90,000  to  $115,000 — ^said  it  was  impossible  to 
restore  $125,000  or  $124,000,  the  sum  demanded  by  the 
agents  of  the  bank,  as  the  parties  concerned  had  used  a  small 
portion  of  it.  He  fell  to  8  per  cent,  as  the  reward  ;  and  the 
negotiation  went  on  till  it  was  finally  agreed  to  restore  $120, 
000,  for  8  per  cent,  on  that  sum — he  mentioning  Friday,  Sat- 
urday, Sunday  or  Monday,  as  the  time  for  making  the  res- 
toration. He  saw  the  agents  of  the  bank  occasionally  till  Sat- 
urday morning,  when  he  said — "  I  am  ready  for  you :  you 
must  come  up  to  iho  f^rrntrh" — and  that  he  had  provided  a 
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room  up  town  where  he  would  close  the  contract.  They  went 
to  the  place  and  he  came  there,  accompanied  hy  the  clerk  of 
his  court  and  others  to  aid  in  counting  the  money.  He  brought 
a  valise,  or  small  hand-trunk,  saying,  "  There  is  the  stolen 
property."  The  bonds  w^ere  found,  and  the  counting  proceed- 
ed till  the  amount  was  ascertained  and  certified.  Some  gold 
had  been  stolen  which  he  said  it  was  idle  to  talk  of  restoring, 
as  gold  was  never  restored  in  such  cases.  The  agents  paid 
him  the  8  per  cent.,  which  amounted  to  $9809,52,  in  Mary- 
land bank  funds.  For  this  he  gave^is  receipt,  expressing  it 
to  be  "  as  a  settlement  upon  the  restoration  of  $122,619,  of  the 
issues  of  the  Frederick  County  Bank."  The  transaction  was 
closed  on  Saturday  the  26th  of  June,  when  the  defendant  and 
the  agents  exchanged  receipts  and  discharges  of  that  date. 
The  bank  never  recovered  any  part  of  the  gold. 

The  agents  and  others  were  examined  and  cross-examined 
at  great  length  as  to  the  above  circumstances  and  various  oth- 
ers connected  with  them.  It  appeared  that  in  the  course  of 
the  negotiation,  the  defendant  advised  caution ;  saying,  "  these 
thieves  are  scary  birds." 

Peter  See,  the  defendant's  clerk,  was  sworn  as  a  witness  for 
him ;  by  whom  the  defendant's  counsel,  "  in  order  to  show  the 
publicity  given  to  his  proceedings  by  the  defendant  prior  to  the 
receipt  of  the  property  in  question,  proposed  to  prove,  that  the 
defendant,  previously  to  Saturday  the  26th  of  June,  stated 
freely  during  the  week  that  he  expected  shortly  to  obtain  pos- 
session of  the  property  which  was  stolen  from  the  Frederick 
County  Bank."  This  was  objected  to,  on  the  ground  "  that 
even  for  the  purpose  proposed,  the  defendant  could  not  give 
his  own  declarations  in  evidence."  The  court  sustained  the  ob^ 
jection,  and  the  defendant  excepted. 

The  court  charged  the  jury,  1.  That  the  issues  or  promisso^ 
ry  notes  of  the  bank  were  the  personal  property  of  the  bank, 
within  the  meaning  of  the  statute  on  which  the  indictment  was 
founded ;  and  that  the  instruments  called  bonds j  although  not 
sealed  or  marked  with  an  L-  5*«  were  well  described  in  tbff 
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indictment.  2.  That  the  articles  were  to  be  considered  as  sto- 
len in  this  state,  though  first  stolen  in  and  brought  from  another ; 
and  so  were  capable  of  being  criminally  received  here.  3.  That, 
as  to  the  section  of  the  statute  under  which  the  prisoner  stood 
indicted — viz.  2  jR.  S.  680,  ^  71 — a  very  literal  construction 
should  not  be  adopted  ;  that  it  was  the  intent  with  which  the 
stolen  property  was  received  that  constituted  the  essence  of 
the  offence ;  that  the  property  must  have  been  received,  not 
only  with  knowledge,  but  with  evil  intent,  {maJo  animoy) 
and  this  intent  must  have  been  either  to  wrong  the  common 
foecdtk  or  to  wrong  the  owner — ^that  is  to  say,  either  to  assist 
the  felon  in  escaping  detection,  or  to  prevent  detection  or  pun- 
ishment, or  to  deprive  the  owner  in  whole  or  in  part  of  his 
property ;  that,  in  accordance  with  this  principle,  if  Wiley 
received  the  stolen  goods  at  the  request  of  the  owners^  and  for 
the  purpose  of  returning  the  goods  to  the  owners^  he  was  not 
guilty.  4.  That  if  he  received  the  property  from  the  person 
who  stole  it,  knowing  it  to  have  been  stolen,  with  intent  to  ex* 
tort  from  the  bank  a  large  reward  for  its  restoriition,  and  se- 
cretly retained  it  whilst  he  employed  himself  in  efforts  to  ex- 
tort such  reward  from  the  agents  of  the  bank,  and  then  deliver- 
ed it  to  the  bank  on  receiving  the  reward,  he  appropriating  the 
latter  to  himself  or  dividing  it  with  the  felon,  he  was  guilty. 
5.  If,  however,  he  did  not  receive  the  stolen  property  till  Sat- 
urday morning  the  26th  of  June,  and  then  received  it  at  the 
request  of  the  agents  of  the  bank  for  the  purpose  of  deliver- 
ing it  to  them  in  pursuance  of  the  previous  agreement  between 
the  agents  and  himself,  and  did  so  actually  deliver  it  without 
delay,  he  was  not  guilty.  But  if,  on  the  day  mentioned,  he 
received  the  stolen  property,  knowing  it  to  have  been  stolen, 
with  the  view  and  intent,  without  the  knowledge  and  con- 
sent of  the  owners  or  their  agents,  to  appropriate  to  himself 
the  reward  agreed  upon,  or  to  divide  it  between  himself  and 
tike  felon ;  and  if  he  did  so  appropriate  or  divide  the  reward ; 
tikis  would  be  a  irrupt  reoeiTiag  of  stolen  property  within 
tbestetute. 
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The  defendant  excepted  to  the^r^^  and  second  instructions 
contained  in  the  charge,  and  ^^  so  much  of  the  fifth  as  declared 
that,  under  the  other  circumstances  supposed  in  said  instruc- 
tions, the  defendant  would  still  be  guilty  of  the  offence  charg- 
ed in  case  he  had,  in  receiving  the  alleged  stolen  property, 
the  motive  of  obtaining  from  the  bank,  either  for  his  own  ben- 
efit or  that  of  the  alleged  thief,  the  reward  agreed  upon — and 
because  of  the  reference  by  the  court  to  a  supposed  ignorance 
or  want  of  consent  on  the  part  of  the  owners  to  the  appropria- 
tion of  the  reward,  not  alleged  nor  attempted  to  be  proved?^ 
On  the  argument  in  this  court,  the  exception  to  the  second  in- 
struction was  waived. 

JV.  jB.  Blunt  §-  C.  O^ConnoTy  for  the  defendant,  made  the 
following  points.  1.  A  person  who  receives  stolen  property 
from  the  thief,  at  the  request  of  and  for  the  purpose  of  restor- 
ing it  to  the  owner,  is  not  a  felonious  receiver  within  the  stat- 
ute ;  (2  -R.  S.  680,  §  71— p.  567,  2d  ed.;)  even  though  he 
know  the  property  to  have  been  stolen,  and  act  for  a  reward 
to  be  paid  to  him  by  the  owner  or  thief.  It  was  made  a  crimi- 
nal offence  in  England  by  an  act  passed  in  1717  ;  {Stat.  4  Geo. 
1,  ch,  11,  sec,  4  ;  See  also  Stat.  6  Geo.  1,  ch.  2SjSec.  9  ;)  and 
even  advertising  a  reward  for  one's  own  goods,  with  an  inti- 
mation that  no  questions  would  be  asked^  was  prohibited  by  Stat. 
25  Geo.  2,  ch.  36.  (4  Bl.  Com.  134.)  But  neither  of  these 
statutes  was  ever  adopted  in  this  state.  The  act  of  receiving 
did  not,  at  common  law,  constitute  the  receiver  an  accessory, 
unless  he  harbored  the  thief;  (2  Hawk.  P.  C.  447;)  and 
where  the  receiving  is  for  a  beneficial  purpose — ^not  in  further- 
ance of  the  felony  nor  in  hostility  to  the  owner,  but  with  a 
view  to  restitution — ^it  is  not  within  the  statute.  (2  Easfs  Cr. 
Lawy  765 ;  State  v.  Scovelj  1  -Rep.  Const.  Courty  So.  Car. 
274 ;  Wright  v.  The  State,  5  Yerg.  159 ;  State  v.  Joiner,  4 
Hawks^  Rep.  350.)  The  defendant's  motive  for  undertaking 
the  business — ^i.  e.  a  reward  to  himself — cannot  render  criminal 
that  which,  in  itself,  was  innocent.     What  one  may  lawfully 
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do  gratuitously,  he  may  lawfully  undertake  for  a  recompense. 
Nor  was  the  defendant's  reception  of  the  reward  a  felonious 
act,  inasmuch  as  that  w^as  not  the  very  thing  stolen.  {Rex  v. 
Walkleyj  4  Car.  cf-  Payne^  132.)  2.  If  the  defendant's  intent 
to  keep  the  reward  or  divide  it  with  the  thief  he  evidence 
of  such  a  corrupt  motive  as  to  render  the  receiving  of  the 
goods  felonious,  in  case  such  intent  were  concealed  from 
the  owner  at  the  time  of  giving  his  consent  to  the  recep' 
tion  ;  still,  the  court  below  erred  in  submitting  the  question  of 
concealment  to  the  jury,  as  there  was  no  evidence  in  the  case 
to  authorise  it.  It  is  error  to  instruct  the  jury  to  cpnvict  upon  a 
hypothesis  which  has  no  evidence  to  support  it,  (  Whitehill  v, 
Wilson^  3  Penr.  ^  Watts,  405  ;  Dubois  v.  Lord^  5  Watts,  49  5 
McClurg  V.  Willardy  id.  275  ;  Hersheaur  v.  Hocker,  9  id.  455  ; 
Winchell  v.  Latham,  6  Cowen,  688,  9  ;  Dunlop  v.  Patterson, 
6  id.  247  ;  Selin  v.  Snider,  11  Serg.  if  Rawle,  319  ;  Hollister  v. 
Johnton,  4  Wend.  642  ;   Harris  v.  Wilson,  1  id.  513,  514.) 

3.  The  court  erred  in  excluding  evidence  that  the  defendant, 
before  receiving  the  stolen  property,  made  public  his  intention 
to  do  so.  Evidence  that  he  acted  secretly  would  have  been 
admissible  to  show  a  guilty  knowledge  ;  and  evidence  of  his 
acting  with  publicity  was  therefore  proper  to  prove  good  mo- 
tives. (See  Dougherty* s  adrnfr  v.  Goggin,  1  J,  J.  Marshall, 
375.)  It  is  no  objection  to  this  evidence  that  it  consisted  of 
the  party's  own  declarations.  {Darby^s  adnCr  v.  Rice,  2  Kott 
^  McCord,  596  ;  Aveson  v.  Kinnaird^  6  East,  198  ;  Tompkins 
V.  Saltmarsh,  14  Serg.  Sp  Rawle,  280,  281 ;  1  Stark.  Ev.  47, 
3d  Jim.  ed.  ;  Rose.  Crim.  Ev.  22,  3 ;  Bathelerny  v.  The  Peo^ 
pie,  2  Hill,  257,  note  (6).  )  There  was  nothing  directly  assert* 
-ed  in  the  declaration  which  the  defendant  desired  to  prove 
but  merely  the  fact  of  the  declaration  having  been  made, 
as  evincing  a  certain  state  of  mind  or  motive.  If  the  fact 
was  relevant,   the   medium   of  proof    was  unexceptionable. 

4.  The  court  erred  in  ruling  that  the  bank  bills  described 
in  the  indictment  were  property,  within  the  meaning  of  the 
statute.     (2  R.  S.  702,  §  33— p.  587,  2d  ed. ;  id.  678,  §  59, 
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60— jp.  566,  2d  ed. ;  3  id.  820,  2d  ed. ;  Payne  v.  The  People^ 
6  John  R.  103;  «S^a^c  v.  Allen^  R.  M.  Charlt,  Rep.  520, 
521 ;  King  v.  Sadij  1  Xeaci^  Cr,  Law j 468 ;  People  v.  Stone^  9 
PFicnd.  190.)  5.  There  was  error  also  in  charging  the  jury 
that  the  instruments  called  bondsy  were  properly  described  in 
the  indictment  as  such.  Having  no  seal  affixed  to  them,  they 
were  not  bonds,  according  to  the  signification  of  thnt  term  in 
this  state  ;  {Andrews  v.  Herriottj  4  Cowen^  508,  and  the  cases 
there  cited  in  note  ;)  nor  in  England,  where  some  of  the  instru- 
ments called  bonds  were  payable.  There  was  no  evidence  in 
the  case  that  they  were  bonds  by  the  law  of  Maryland  ;  and  if 
there  had  been,  the  testimony  on  that  point  should  have  been 
submitted  to  the  jury,  and  not  decided  as  matter  of  law  by  the 
court.  {State  v.  Sansom^  3  Brevard^s  Rep.  5  ;  Brackett  v. 
J^orton^  4  Conn.  Rep.  517.) 

J.  R.  Whiting^  (district  attorney,)  for  the  people.  1.  A  cor- 
rupt receiving  of  personal  property,  stolen  from  a  person  other 
than  the  one  receiving  it,  knowing  it  to  have  been  stolen,  is  a 
criminal  ofiFence.  (2  R.  S.  680,  §  11— p.  567,  2d  ed.;  Fosteiy 
373  ;  State  v.  Sc(yoel^  1  Rep.  Const.  Court^  So.  Car.  274.) 
2.  In  this  case  the  proof  was  ample  both  as  to  the  stealing  of  the 
property,  and  the  receipt  of  it  by  the  prisoner  with  knowledge 
of  its  having  been  stolen.  His  motive  was  a  question  of  fact 
for  the  jury ;  and  this  court  should  not  therefore  disturb  the 
verdict,  unless  it  appear  that  some  rule  of  law  has  been  violat- 
ed. 3.  The  instruments  stolen,  properly  came  within  the 
meaning  of  the  term  "  personal  property"  as  used  in  the  statute. 
(2  R.  S.  702,§  33— p.  587, 2d  ed.)  4.  Though  the  instruments 
called  bonds  were  not  such  in  strictness,  they  were  well  enough 
described  in  the  indictment  for  all  the  purposes  of  pleading.  It 
is  sufficient  to  describe  the  stolen  property  by  the  name  by  which 
it  is  commonly  known.  {See  Chit.  Or.  Law^  734,  note.)  Besides, 
the  error  of  the  court  below,  if  any,  was  one  by  which  the  prisoner 
could  not  possibly  have  been  injured  or  prejudiced.  5.  The 
chaige  of  the  court  below  was  highly  favorable  to  the  pris- 
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oner,  and  under  it  the  jury  must  be  deemed  have  found,  that 
the  property  was  stolen — that  it  came  to  the  possession  of 
the  prisoner  with  full  knowledge  on  his  part  of  its  having 
been  stolen: — and  that  it  was  received  by  him  mala  fide. 
6.  The  evidence  failed  to  show  that  the  prisoner  receiv- 
ed the  property  either  as  the  agent  of  the  bank,  or  of  the 
parties  who  conducted  the  business  for  the  bank.  It  was 
left  to  the  jury  to  say,  whether  the  prisoner  received  the  pro- 
perty before  or  after  the  terms  upon  which  it  was  to  be  surren- 
dered up  were  fully  agreed  on  ;  and  they  were  directed  to  ac- 
quit, if  they  believed  it  was  after.  The  verdict  finds  that  the 
property  was  in  his  possession  at  the  very  time  he  was  nego- 
tiating the  terms  of  surrender  ;  and  that  thesfe  terms  were  then 
negotiated  for  his  own  benefit,  to  the  injury  of  the  owners. 

By  the  Court^  Cowen,  J.  The  section  under  which  the  de- 
fendant was  indicted,  is  as  follows  :  "  Every  person  who  shall 
buy  or  receive  in  any  manner,  upon  any  consideration,  any 
personal  property  of  any  value  whatsoever,  that  shall  have 
been  feloniously  taken  away  or  stolen  from  any  other,  knowing 
the  same  to  have  been  stolen,  shall,  upon  conviction,  be  punish- 
ed," &c.  (2  R.  S.  567,  2d  ed.  ^  71.) 

In  charging  the  jury,  the  court  mentioned  the  owner  of  the 
goods  coming  to  reclaim  his  stolen  property,  and  his  bona  fide 
agents,  as  not  within  the  purview  of  the  statute.  But  I  take 
it  to  be  clear,  on  the  other  hand,  that  if,  pursuant  to  an  under- 
standing between  a  stranger  and  a  thief,  the  stranger  invite  an 
interview  with  the  owner,  and  obtain  and  actually  receive  the 
goods  for  him,  under  the  mere  color  of  an  agency,  but  really 
to  make  a  profit  out  of  the  larceny,  he  is  a  receiver  within  the 
statute. 

The  broad  ground  was  taken  on  the  argument,  that  the 
offence  would  not  be  within  the  statute  of  receivers,  even  though 
a  reward  should  be  taken  from  the  thief  himself.  A  corrupt 
receiving  of  goods  for  the  owner  was  thought  to  be  without 
the  Eriglish  statutes  of  receivers,  which,  it  may  be  admitted,  are 
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equally  comprehensive  with  our  own  as  to  subject  matter* 
The  first  was  4  Wm.  4*  Mary,  cA.  9, §4,  (jJ.  JD.  1691,)  declaring 
buyers  and  receivers  of  stolen  goods  to  be  accessories  after  the 
fact,  and  punishable  as  such.  (9  Pick.  St.  at  Large^  139.)  The 
defect  in  this  statute  was,  not  that  it  came  short  of  embracing 
the  receipt  and  delivery  for  a  reward,  but  because  the  principal 
must  be  convicted  before  the  buyer  or  receiver  could  be  reached. 
The  statute  5  Jnn.  cA.  31,  §§  5  ^  6,  (jJ.  D.  1706,)  was  therefore 
passed.  Section  5,  it  is  true,  repeated  the  provision  of  4  W,  <^ 
JVf,  but  it  added  penalties  against  harborers  of  thieves;  and  the 
6th  section  provided  that  the  buyer  or  receiver  might  bc;  con- 
victed and  punished  as  for  a  misdemeanor,  though  the  prin- 
cipal could  not  be  taken,  &c.  (11  Pick.  St.  at  Large^  285.) 
No  book  denies  that  one  who  should,  for  his  own  profit, 
have  practiced  the  actual  receiving  of  goods  from  thieves, 
and  delivering  them  to  the  owners^  upon  a  colorable  bar- 
gain for  favoring  the  owner,  would  have  been  guilty  within 
these  statutes;  nor  was  the  statute,  4  Geo.  1.,  ch.  11,  ^  4, 
(i^.  D.  1717,)  passed  to  remedy  any  such  defect.  That  act 
recites,  that  persons  having  secret  acquaintance  with  felons, 
made  it  a  business  to  help  others  to  their  stolen  goods  for 
a  reward  to  be  divided  between  the  helper  and  the  felons. 
It  then  enacts  that, "  wherever  any  person  taketh  money  or  re- 
ward directly  or  indirectly,  under  pretence  or  upon  account  of 
helping  any  person,  &c.  to  any  stolen  goods,  &c.,  such  peison 
so  takingj  &c.  (unless  such  person  doth  apprehend  &c.  such 
felon,  and  cause  such  felon  to  be  brought  to  his  trial,  &c.) 
shall  be  guilty  of  felony,  &c.,  according  to  the  nature  of  the 
felony  committed  in  stealing  such  goods,"  &c.  (13  Pick.  St. 
at  LargBy  474.)  This  statute  makes  the  offence  a  principal 
felony,  and  such  was  its  leading  object.  It  was  passed  to  meet 
the  evasions  of  the  notorious  Jonathan  Wild,  who  kept  a  shop 
for  restoring  stolen  goods,  and  yet  his  practices  as  a  receiver 
could  not  be  effectually  broken  up  by  the  former  statutes ; 
mainly,  it  is  presumed,  because  his  principals  were  k^pt  conr 
C€aled,  and  hence  could  not  be  convicted,  so  a^  to  U^  t^«  foua* 
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dation  of  an  indictment  against  him  as  an  accessory.  The 
making  of  his  offence  a  misdemeanor  by  the  statute  of  .Ann, 
seems  to  hare  been  thought  too  mild,  or  its  terrors  were  found  to 
be  entirely  ineffectual.  The  former  difficulties  in  the  way  of  a 
capital  prosecution  being  removed  by  the  statute  of  Geo.  1, 
and  Wild  continuing  his  former  practices,  he  was  finally  con- 
victed and  executed.  (4  BL  Com.  132  ;  1  Leaches  Cos.  17, 
note  (a);  WilJPs  Case,  id.  19,  note  (a)  ;  2  Easfis  P.  C,  770, 
th.  16,  §  155.)  Beside,  the  statute  might  be  violated  though 
the  offender  never  received  the  goods,  or  had  any  acquaintance 
with  the  felon  5  and  though  the  goods  were  never  restored,  and 
the  offender  never  had  any  power  to  restore  them.  A  mere 
offer  to  restore  for  a  reward  received  was  held  to  be  enough. 
{Rex  V.  LedUttery  Ry.  ^  Mood.  Cr.  Cas.  76,  A.  D.  1825.) 

Another  English  statute  (25  Geo.  2,  ch.  36,  ^  1,  A.  D. 
1752,)  recited  that,  advertising  a  reward,  with  no  questions 
asked,  for  the  return  of  things  lost  or  stolen,  was  one  great 
cause  of  thefts  and  robberies ;  and  imposed  a  pecuniary  pen- 
alty upon  that  and  its  kindred  practices.  The  same  statute, 
§  2,  recited  that  the  multitude  of  places  of  entertainment  for 
the  lower  sort  of  people  was  another  great  cause  of  thefts  and 
robberies,  as  they  were  thereby  tempted  to  spend  their  small 
substance  ip  riotous  pleasures,  and  in  consequence  were  put  on 
unlawful  methods  of  supplying  their  wants  and  renewing  their 
pleasures.  That  and  the  subsequent  sections,  therefore,  imposed 
restrictions  on  the  right  of  keeping  such  places  on  foot,  by 
licensing  them,  and  requiring  that  they  should  be  used  as  pla- 
ces of  resort  at  certain  hours  of  the  d^y  only,  (20  Pick.  St. 
id  Large,  375.) 

It  is  true,  that  although  the  later  legislation  of  England 
makes  the  receiving  of  s^tolen  goods  a  si^bstantive  offence,  and 
dispenses  with  the  previous  convictioi^  of  \he  thief,  yet  t|i^  par- 
liament have  thought  proper  to  retain,  in  a  distinct  enactn^ent^ 
th^  provision  against  taking  a  reward  for  restoratioi).  (7^8 
Geo.  4,  ch.  29,  ^54  4-  §  58 ;  see  2d  Russ.  on  Cu  242, 25 1,  l^h^(^. 
«4.  of  183^.]{    The  cai|e  of  Rex  y.  Ledbitter^  just  cite4  fr^ 
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Ry.  fy  Mood,  J  will  show  the  reason  for  doing  so,  without  sup- 
posing that  the  actual  receiver  under  a  reward  from  the  owner 
was  not  within  the  general  statute  against  receivers. 

Our  own  legislation  was  more  direct^  making  the  whole  a 
principal  crime  except  the  naked  o£fering  to  restore  for  reward. 
A  corrupt  receiving  and  restoring  is  both  within  the  letter  and 
spirit  of  the  statute,  however  it  may  be  colored  by  a  bargain. 
It  is  Jonathan  Wild's  case  over  again^  disembarrassed  of  the 
necessity  of  first  convicting  the  thieves. 

Some  English  statutes  later  than  the  25  Geo.  2,  provide  more 
direct  remedies  against  the  criminal  receipt  of  stolen  goods. 
Such  are  the  statutes  (29  Geo.  2,  ch.  30,  §  1,  ^  22  Geo.  3,  ch. 
58,  §  1,)  which  made  the  buying  or  receiving  with  knowledge 
a  misdemeanor,  and  dispensed  with  the  necessity  of  the  thief 
being  previously  convicted.  {See  21  Pick.  St.  at  Large^  467, 
4"  34  id.  82.)  The  nature  of  the  crime  was  left  to  the  same 
mode  of  expression  as  in  the  previous  statutes  of  4  W.  if  M. 
and  5  Ann. 

With  regard  to  all  the  statutes,  Mr.  East  {Cr.  LaWy  2  vol. 
765,  ch.  16,  ^  153,)  remarks,  that  it  is  sufficient  if  the  goods  be 
in  fact  received  into  the  possession  of  the  accused,  in  any  man- 
ner y  malo  animo.  An  instance  he  puts  is,  the  purpose  of  favor- 
ing the  thief;  a  consequence  which  almost  necessarily  follows 
by  disconnecting  him  from  his  felonious  burthen,  the  ear-mark 
by  which  he  is  commonly  identified.  Nor  will  the  thief  deal 
without  an  agreement  to  favor  him,  which  was  evidently  made 
in  the  instance  before  us.  This  the  defendant  virtually  admit- 
ted by  remarking  in  the  course  of  his  tampering,  that  these 
thieves  were  "  scary  Wrdi."  East  considers  it  criminal  to 
receive  the  goods  in  any  manner  without  lavirful  authority 
express  or  implied.  {Id.)  In  Rex.  v.  Davis,  (6  Carr.  ^  Payne, 
177,)  Gumey,  B.  said, "  If  the  receiver  takes  without  any  profit 
or  advantage,  or  whether  it  be  for  profit  or  not^  or  merely  to 
assist  the  thief,  it  is  the  same."  {And  see  Rosco^s  Cr.  Ev. 
721,PAi/a.ed.  0/1836.) 

In  the  case  at  bar,  the  defendant  had  come  to  a  knowledge 
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of  the  larceny  soon  after  its  commission  ;  and  he  appeared  to 
have  that  sort  of  communication,  and  to  exercise  such  a  control 
in  respect  to  the  stolen  goods,  and  to  negotiate  in  such  a  way 
for  their  delivery,  as  to  raise  a  strong  belief  that  he  had  arranged 
with  the  thief  to  restore  the  goods  as  a  method  of  profiting  by 
the  crime.  He  receiving  and  delivering  the  goods  under  such 
a  corrupt  arrangement,  the  pretence  of  acting  as  agent  for  the 
owner  could  not  operate  as  a  protection.  He  would  be  in 
truth  acting  for  himself.  His  pretext  of  agency  for  the  owners 
would  be  fraudulent  and  void  ;  and  to  allow  practices  of  this 
kind  would  be  to  sanction  a  mode  of  evading  the  statute. 

It  seems  to  me  that  the  charge  of  the  court  below  when 
properly  understood,  so  far  as  it  relates  to  the  merits,  can 
hardly  be  considered  as  going  beyond  the  distinction  between 
a  real  and  colorable  agency  ;  between  the  defendant  affecting 
to  receive  the  goods  for  the  owner,  but  really  receiving  them 
for  his  own  benefit.  The  only  part  of  the  charge  on  the  merits 
which  is  questioned  by  the  bill  of  exceptions,  respects  the  con- 
cluding transaction  of  Saturday  the  26th  of  Jime,  when  the 
agreement  for  the  delivery  of  the  goods  was  consummated. 
That  at  this  time  the  defendant  knew  the  goods  to  have  been 
stolen,  there  is  no  doubt ;  nor  that  he  had  known  the  same 
thing  during  the  previous  days  of  the  week.  Now  if  he  had 
all  this  time  been  treating  for  such  a  reward  only  as  was  insist- 
ed on  by  the  thief  before  he  would  give  up  the  goods,  or  for  a 
fair  compensation  to  himself,  proposed  and  allowed  as  such,  for 
his  trouble,  or  if  he  had  required  both,  I  do  not  understand  the 
court  below  to  have  said  that  his  receiving  the  goods  and  ful- 
filling such  an  engagement  would  have  been  criminal  within 
the  statute.  But  suppose  that,  with  such  full  knowledge  and 
60  much  negotiation  and  apparently  honest  intentions  to  benefit 
the  owners,  his  secret  intent  on  Saturday  was  to  convert  the 
reward  or  most  of  it  to  his  own  use — to  make  a  commodity  out 
of  the  felony  at  the  expense  of  the  owners — and  that  he  receiv* 
ed  and  restored  the  goods  with  that  intent,  and  carried  it  out 
either  by  taking  the  whole  reward  or  dividing  with  the  thief; 
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it  seems  to  me  we  have  in  such  a  case  the  very  mischief  which 
the  statute  was  mainly  intended  to  remedy.  That  mischief 
was  such  a  receipt  of  stolen  goods^  with  knowledge,  as,  contra- 
ry to  the  owner's  intent,  should  deprive  him  of  them,  or  any 
part  of  them.  This  is  the  doctrine  which  I  understand  the 
court  below  to  have  held.  They  said,  if  he  received  the  pro- 
perty on  Saturday  with  the  intent  (such  intent  being  unknown 
and  unassented  to  by  the  owners  or  their  agents)  to  appropri- 
ate the  reward  to  himself  or  divide  it  with  the  thief,  and  did 
either,  he  was  then  guilty.  I  do  not  recite  the  charge  literally, 
but  such  is  the  substance  of  that  part  to  which  the  stress  of  the 
argument  for  the  defendant  was  directed. 

I  would  by  no  means  be  considered  as  admitting  that  any 
arrangement  to  obtain  and  restore  stolen  goods  for  a  reward 
stipulated  with  the  owner^  and  actually  receiving  them  from 
the  thief  for  that  purpose,  would  stand  clear  of  the  statute.  It 
obviously  would  not,  if  the  reward  were  to  be  received  from 
the  thief;  and,  if  from  the  owner,  it  would  be  a  crime  within 
the  statute  under  which  Jonathan  Wild  was  hung.  In  the 
most  favorable  view,  it  would  in  general  be  an  act  of  high  le- 
gal criminality  ;  for  it  is  commonly  accompanied  with  a  com- 
position of  felony.  This  at  least  is  a  crime  from  the  imputa- 
tion of  which  even  the  owner  himself  and  his  most  innocent 
agents  (if  the  word  innocent  be  inadmissible)  can  hardly  be 
considered  clear  in  such  a  transaction.  I  know  the  punishment 
of  the  greatest  thieves  is,  under  our  law,  so  insignificant  that 
the  crime  of  compounding  has  come  to  be  thought  venial  by 
both  parties.  Larceny  is  looked  upon  by  them  as  little  more 
than  a  trespass,  and  is  often  adjusted  as  a  mere  private  matter 
about  which  the  public  care  very  little.  Such  a  state  of 
things  has  a  tendency  to  drive  the  owner  into  very  exception- 
able methods  for  reclaiming  his  property.  Under  the  weak- 
ness of  the  law,  he  looks  upon  them  as  a  sort  of  measure  for 
self  defence,  or  as  necessary  remedies  by  his  own  act.  But  no 
such  excuse  applies  to  the  case  of  the  agent.  If  be  will  open 
a  commimiGation  with  the  thief,  and  obtain  the  goods  in  order 
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to  profit  by  the  transaction,  even  under  direction  from  the  own- 
er, I  am  far  from  being  disposed  to  tell  him  that  he  is  not  with^ 
m  the  statute  of  criminal  receivers. 

But  the  case,  as  put  to  the  jury,  was  short  of  this.  The  hy- 
pothesis submitted  was,  a  traffic  with  the  thief  in  such  a  way  as 
to  defraud  the  owner.  The  gist  of  this  kind  of  offence  is  the 
intent  to  defraud.  A  man  may  even  be  guilty  of  stealing  his 
own  goods ;  as,  if  he  secretly  and  fraudulently  take  them  from 
his  bailee,  or  take  them  from  another  so  as  to  bring  a  charge 
upon  him.  And  he  might  doubtless  be  guilty  within  the  stat- 
ute of  receivers,  should  he  fraudulently  receive  such  goods 
from  another  who  had  stolen  them.  {Barb,  Cr.  Treat,  176  ; 
FosL  123.)  On  the  argument,  we  were  referred  to  Wright  v. 
The  State^  (5  Yerg,  154,)  where  it  was  held  that,  if  a  man  be 
requested  by  the  owner  to  obtain  the  goods  of  the  thief  and  re^ 
store  them,  and,  after  obtaining  the  goods,  he  conceal  them  for  his 
(the  receiver's)  own  benefit,  he  is  within  the  statute.  Truly  so. 
But  the  court  added,  and  on  this  the  prisoner's  counsel  relies,  that 
if  there  was  an  honest  intent  to  obtain  and  restore  the  goods, 
the  case  was  not  within  the  statute.  It  is  supposed  that  the 
case  cited  is  extreme,  and  fixes  the  boundary  to  the  offence ; 
that  therefore  the  identical  goods,  or  some  part  of  them,  must 
be  detained.  The  statute,  however,  does  not  even  mention 
the  detention  of  the  goods,  but  only  the  receiving.  The  cor- 
rupt intent  may  be  as  obvious,  and  the  injury  to  the  owner  as 
effectual,  by  fraudulently  higgling  for  and  obtaining  a  com- 
pensation, as  by  actually  detaining  the  goods.  In  Rex  v. 
Watkleyj  (4  Carr.  §■  Payne,  132,)  relied  on  by  the  defendant's 
counsel,  the  prisoner  never  had  possession  of  the  notes.  He 
merely  received  a  part  of  the  proceeds  for  which  the  thief  had 
exchanged  them. 

The  charge  has  been  found  fault  with  for  even  supposing 
that  the  agents  could  possibly  be  defrauded  by  the  defendant 
concealing  the  share  he  intended  to  take  himself.  It  is  said 
the  agents  must  have  known  that  he  would  take  a  share,  and 
that  the  thief  was  to  have  the  reward,  and  pay  the  defendant 
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for  his  services.  There  is  indeed  evidence  from  which  this 
might  have  been  inferred  ;  but  not  enough  to  conclude  the 
court  below  from  submitting  the  question.  The  substance  of 
the  hypothesis  in  the  charge  was,  that  the  defendant  on  Satur- 
day dealt  unfairly  with  the  agents,  by  holding  out  the  idea  that 
the  hard  terms  were  imposed  wholly  or  mainly  by  the  thief; 
whereas,  the  defendant  then  secretly  intended  himself  to  take 
the  whole  or  a  great  share  of  the  profit  arising  from  the  ne- 
gotiation. The  amount  stipulated  between  the  defendant  and 
thief  is  no  where  mentioned.  How  far  this  police  officer  was 
in  fact  a  trader  in  the  felony  on  his  own  account,  did  not  there- 
fore appear.  He  occupied  an  official  station,  which  enabled 
him  to  extend  a  powerful  arm  of  protection  to  the  robber ;  and 
it  was  not  improper  to  submit,  that  he  availed  himself  of  this 
advanti^e  to  tax  the  thief  and  plunder  the  owners  far  beyond 
what  he  was  willing  should  meet  the  ear  of  the  agents. 

I  have,  however,  already  protested  against  the  conclusion  that, 
if  the  amount  to  be  retained  was  clearly  understood  between 
the  defendant  and  the  agents,  and  the  judge  had  told  the  jury 
to  convict  notwithstanding,  I  should  have  been  dissatisfied  with 
the  charge.  This  defendant  was  the  factotum.  The  thief  con- 
sidering him  an  adept,  appeals  to  him  as  a  confidential  go-be- 
tween ;  and  he  proposes  to  obtain  and  restore  the  goods — say, 
if  you  please,  for  a  specific  share  of  the  stolen  fund.  This 
is  acceded  to,  and  he  receives  the  goods.  I  can  feel  no  doubt 
that  such  a  man  is  within  the  statute,  both  as  to  letter  and  spirit. 
He  instructs  his  counsel  to  call  this  honesty.  It  is  indeed  the 
honesty  of  a  thief-broker ;  and  had  he  in  this  sense  dealt  hon- 
estly And  fairly  both  with  the  agents  and  the  thief,  I  think  he 
was  within  the  statute.  It  follows,  then,  that  in  speaking  of 
Saturday's  transaction,  the  court  put  it  with  too  great  qualifica- 
tion. They  might  well  have  told  the  jury,  that  though  the 
agents  of  the  bank  were  in  no  way  imposed  upon  by  the  de- 
fendant, yet  he  was  guilty.  It  follows  that,  so  far  from  charg- 
ing too  strongly  against  the  defendant,  they  erred  in  his  favor. 

The  next  question  made  by  the  prisoner's  counsel  respects 
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the  offer  to  show  by  the  testimony  of  the  defendant's  official 
clerk,  the  free  statements  of  the  former,  during  the  pending  ne- 
gotiation, that  he  expected  to  obtain  possession  of  the  goods. 
This  was  offered  to  warrant  the  jury  in  concluding  that  he  pro- 
ceeded without  disguise.  But  were  we  to  admit  the  relevancy 
of  the  fact  sought  to  be  inferred,  the  declarations  were  not  pro- 
posed to  be  accompanied  with  any  act  of  the  defendant,  either  in 
his  communication  with  the  parties  or  in  obtaining  the  goods. 
The  proof  was,  therefore,  I  apprehend,  open  to  the  objection 
raised  in  the  court  below,  as  being  evidence  of  naked  declara- 
tions in  the  defendant's  own  favor.  Such  declarations  are  a  sort 
of  evidence  which  the  defendant  can  always  manufacture  at 
his  pleasure,  giving  them  such  an  air  and  affixing  such  quali- 
fications as  may  best  suit  his  secret  purpose.  But  I  do  not  see 
how  publicity  of  the  mere  fact  that  he  expected  to  obtain  the 
goods,  was  relevant.  Had  the  evidence  been  of  such  a  character 
as  to  show  that  he  was  acting  with  a  view  to  the  detection,  ar- 
rest and  conviction  of  the  felon,  and  a  consequent  restoration 
of  the  goods  in  that  way,  the  case  would  have  been  different. 
That  a  man  speaks  publicly  of  the  hope  to  be  in  the  reception 
of  stolen  goods,  can  make  nothing  in  favor  or  against  the  de- 
gree of  integrity  which  he  means  to  bring  into  the  transaction. 
It  is  not  incompatible  with  an  intent  to  use  his  good  luck  as  a 
means  of  extortion  against  the  person  robbed.  At  least,  it  was 
not  incompatible  with  the  fact  that  he  meant  to  receive  the 
goods  for  a  reward  in  some  way. 

The  next  question  respects  the  charge  of  the  court  that  the 
issues  of  the  bank  were  the  property  of  the  bank.  The  ob- 
jection is  not  here,  as  it  was  in  respect  to  the  bonds,  that  the 
issues  were  misdescribed  by  the  indictment.  The  charge  re- 
fers to  written  contracts  filled  up  and  remaining  at  the  bank, 
which,  on  being  lawfully  put  in  circulation,  would  have  sub- 
jected the  bank  to  a  pecuniary  liability.  That  such  papers 
were  the  property  of  the  bank,  is  entirely  clear  j  and  this  an- 
swers the  exception.  It  is  now  said  they  were  of  no  value  ; 
but  that  was  not  the  exception.     It  is  obvious,  however,  they 
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were  of  some  value  ;  and  that,  I  apprehend,  is  enough.  {Re- 
gina  V.  Morris^  9  Carr.  4*  Payne^  347,  and  the  cases  there  ci- 
ted,) In  this  case  a  most  serious  injury  was  intended,  and  vir- 
tually committed.  Had  the  issues  been  put  in  circulation^ 
though  tortiously,  the  bank  might  have  been  ruined.  The 
case  of  Payne  v.  The  People^  (6  John.  R,  103,)  went  on  the 
ground  that  the  letter  stolen  was  of  no  intrinsic  value  what- 
ever, even  as  a  piece  of  paper.  There  is  no  color  here  for 
saying  that,  of  the  bank  issues.  There  are  several  cases  in 
point.  {The  King  v.  Clarkey2  Leachy  1036  ;  Rex  v.  Vysej 
Ry.  fy  Mood.  Cr.  Cos.  218.) 

The  question  whether  the  instruments  acknowledging  debts 
by  the  state  of  Maryland,  called  by  the  indictment  bonds  of 
the  state  of  Maryland,  are  properly  so  described,  may  be  more 
difficult  of  solution.  Legally  speaking,  in  order  to  constitute 
a  bond,  sealing  is  essential.  {Jac.  Law  Diet,  tit.  Bondj  HI.)  It 
is  a  deed.  (2  JJ/.  Com.  340.)  The  word  6(m(2,  therefore, necessa- 
rily imports  a  sealed  obligation  ;  and  the  meaning  is  the  same 
in  common  parlance.  The  instruments  in  question  have  nei- 
ther seal  nor  pretence  of  seal ;  no  impression,  no  scrawl,  no 
L,  8.  They  are,  on  their  face,  simple  contracts  ;  and  can  with 
no  more  propriety  be  called  bonds,  than  if  they  had  been  common 
promissory  notes.  There  was  no  evidence  before  the  jury  that 
they  were  commonly  called  bonds ;  and  if  otherwise,  the  in* 
dictment  does  not  $peak  of  them  as  instruments  of  a  different 
quality  commonly  called  bonds.  It  is  simply  for  receiving 
honds  for  so  much,  and  of  such  value.  It  seems  to  me  the 
court  below  erred  in  telling  the  jury  that  these  instruments 
were  well  described.  The  quality  and  description  of  the  pro* 
perty  should  have  been  stated  with  certainty  and  accuracy.  (1 
Chit.  Cr.  Lawy  237,  ^m.  ed.  of  1836.  3  id.  947.)  All  the 
cases  agree,  that  if  the  proof  vary  from  the  specific  thing  sta- 
ted, it  will  not  support  the  indictment.  The  word  bonds  can- 
not be  rejected  as  surplusage,  and  still  leave  enough  in  the  in- 
dictment to  make  out  choses  in  action  of  the  description  of 
ibpse  proved. 
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fiut  it  is  not  material  to  pursue  the  point ;  for  the  error  could 
not  possibly  work  any  prejudice  to  the  defendant.  His  guilt 
was  the  same,  whether  the  whole  or  only  part  of  the  property 
was  correctly  described.  It  is  a  doctrine  entirely  settled  in 
criminal  proceedings,  that  though  a  conviction  be  wrong  as  to 
part,  yet  if  it  be  right  on  the  residue,  the  judgment  shall  stand. 
Thus,  where  the  verdict  is  general  for  the  people  on  several 
counts,  though  all  are  vicious  except  one,  yet  judgment  passes  ; 
(1  CAit.  Ct.  Lawy  249,  Jim.  ed,  of  1836 ;)  and  an  entire 
judgment  may  be  given,  quantum  valere  potest.  {Id.  638.) 
The  rule  is  different  from  that  in  civil  cases,  because  in  the  lat- 
ter, damages  are  given  by  the  jury,  and  being  entire,  the  court 
cannot  apportion  them.  There,there  isdanger  of  doing  injustice, 
and  almost  certain  danger ;  for  damages  appear  to  have  been 
found  on  the  bad  counts  as  well  as  good.  Whereas,  in  crimi- 
nal cases,  the  punishment  is  not  measured  by  the  jury.  They 
merely  say  guilty  or  not  guilty,  and  whether  the  guilt  consist 
in  doing  a  greater  or  less  injury,  the  punishment,  the  legal  con- 
sequence as  graduated  by  the  law,  is  in  general  precisely  the 
same  ;  or,  if  left  as  matter  of  discretion  with  the  court,  they 
can  reject  the  void,  and  apportion  the  punishment  according  to 
the  valid  charge.  {Id.)  So  in  respect  to  the  proof.  It  is 
never  material  for  instance,  in  larceny  or  receiving,  that  the 
indictment  should  be  supported  as  to  all  the  pieces  of  prop- 
erty in  question.  Proof  of  the  offence  in  respect  to  only  one 
of  them,  is  equally  an  establishment  of  the  charge  in  the  in- 
dictment with  the  proof  of  all.  (1  Chit.  Cr.  LaWy  946,  Jim. 
ed.  of  1836.)  The  offence  of  receiving  stolen  goods  is  com- 
plete, whatever  be  the  number  or  amount  in  value.  It  is  not 
like  an  action  for  a  private  injury,  where  the  judge's  improp- 
erly receiving  proof  of  converting  certain  goods  might  in- 
crease the  verdict ;  but  the  verdict  must  of  necessity  be  the 
same.  It  cannot  be  said  here  that,  peradventure,  had  the  mis- 
called bonds  been  excluded,  the  jury  would  have  acquitted  ; 
for  it  was  not  disputed  on  the  trial,  nay,  it  was  conceded 
throughout,  that  the  question  was  in  every  other  possible  re» 
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spect  the  same  concerning  the  property  correctly  described^  as 
it  was  in  respect  to  this.  I  need  not  go  over  the  numerous 
cases  which  hold  that,  even  on  a  bill  of  exceptions,  an  error 
in  the  court  below  which  on  its  face  and  by  legal  necessity 
could  do  no  injury,  is  not  cause  for  a  new  trial.  The  applica- 
tion of  that  principle  to  various  cases  as  they  arose,  has  been 
repeatedly  made.  The  last  instance  in  this  court  was  in  Hay- 
den  V.  Palmer^  (2  i£//,205,)  and  most  of  the  examples  maybe 
seen  at  large  in  Cowen  fy  HUPs  JSTotes  to  1  PhiL  Ev.  pp.  787,  8. 
Had  the  case  before  us  been  one  of  improperly  admitting  evi- 
dence which  bore  in  the  least  on  the  general  question  of  guilt 
or  innocence,  no  doubt  a  new  trial  should  be  granted  ;  but  it 
was  one  of  mere  variance  as  to  a  portion  of  the  articles,  the 
prisoner  being  equally  affected  by  every  circumstance  in  re- 
spect to  the  articles  properly  described. 

I  admit  the  question  is  new ;  but  so  too  are  bills  of  excep- 
tions in  criminal  cases.  Before  the  revised  statutes,  they  were 
unknown.  Being  now  allowed,  they  must  be  regarded  in  their 
effect  according  to  the  established  principles  belonging  to  the 
system  into  which  they  have  been  introduced.  They  were  al- 
lowed to  guard  against  injury — I  am  willing  to  admit,  all  pos- 
sible injury  to  the  accused,  including  the  merest  formal  mis- 
takes in  his  case,  though  all  the  substance  of  guilt  may  stare 
us  in  the  face.  But  I  deny  that  a  mere  formal  slip,  which  can- 
not vary  the  case  in  any  possible  view — an  error  which  can  do 
no  harm  to  the  accused,  and  has  always  been  disregarded  in 
analogous  cases,  and  in  other  forms,  as  entirely  immaterial — ^is 
to  derive  a  more  fatal  influence  against  the  prosecution  from 
being  placed  in  a  bill  of  exceptions. 

The  case  coming  nearest  to  the  present  is  Rex  v.  Hayesy  (2 
Strange^  843.)  The  indictment  charged  three  distinct  crimes, 
and  the  jury  found  specially  certain  facts,  saying,  if  upon  them 
the  court  should  be  of  opinion  the  prisoner  was  guilty,  then 
they  found  for  the  crown  as  to  all  three.  The  court  were  of 
opinion  that  the  facts  found  made  him  guilty  as  to  two  only  of 
the  three  crimes,  and  gave  judgment  accordingly.    So  here^ 
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the  finding  of  the  jury  can  avail  as  a  conviction  of  receiving 
the  notes  only.  Practically,  we  can  sever  the  property  here  as 
easily  as  the  crime  could  be  severed  in  Rex  v.  Hayes j  and  yet 
the  offence  charged  be  complete.  Throw  this  bill  of  exceptions 
into  the  form  of  a  special  verdict,  and  the  jury  would  say:  "  We 
find  he  received  the  notes  and  the  honds^^  describing  each.  On 
the  verdict  coming  up  for  judgment,  the  court  would  see  that 
the  notes  only  were  in  the  case,  and  yet  they  would  be  bound 
to  pass  sentence.  Error  would  not  then  lie  on  the  facts  in  this 
bill,  if  it  were  a  special  verdict,  though  this  be  in  its  nature 
the  subject  of  error  equally  with  a  bill. 

On  the  whole,  I  am  of  opinion  that  a  new  trial  should  be 
denied ;  that  the  record  be  remitted,  and  the  oyer  and  terminer 
be  advised  to  pass  sentence. 

Ordered  accordingly. 


Dezell  vs.  Odell. 

An  officer  weanmg  goods  in  Tirtne  of  an  execution,  acquires  such  a  special  proper- 
ty  in  them  as  entitles  him  to  maintain  trover  for  a  subseqaent  wrongful  con- 
Tersion. 

If  after  seizing  the  goods  they  be  delivered  to  a  third  person  on  his  giving  a  re- 
ceipt  promising  to  redeliver  them,  and  the  receiptor  afterwards  refuse  to  com- 
ply with  his  promise ;  the  officer  may  bring  either  replevin  or  trover  for  the 
goods,  or  assumpsit  upon  the  receipt,  at  his  election. 

A  receiptor,  when  sued  by  the  officer  for  the  goods,  cannot  defend  on  the  ground 
that  the  levy  was  excessive. 

If  a  levy  be  wantonly  excessive,  the  execution  debtor  may  have  his  remedy  l^ 
an  action  on  the  case ;  but  the  officer's  right  of  property  is  in  no  way  affiMsted 
by  the  circumstance.    Per  Cowen,  J. 

Where  goods  seized  by  a  constable  upon  an  execution  were  delivered  to  a  third 
person  on  his  giving  a  receipt  promising  to  redeliver  them  by  a  given  day,  and 
when  the  day  arrived  the  receiptor  refused  to  comply  with  his  promise,  claiming 
that  the  goods,  at  the  time  of  the  levy  and  receipt,  were  his  own :  Hdd^  in 
trover  by  the  officer,  that  the  receiptor  was  estopped  from  setting  up  title  in 
Umself. 
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BiioNBON,  J.  dissented,  holding  that,  as  the  receipt  contained  a  mere  promise  to 
redeliver  at  a  future  day,  it  did  not  necessarily  amount  to  an  admission  of  title 
out  of  the  receiptor,  nor  preclude  the  supposition  of  the  latter  having  apprised 
the  constable  of  his  claim  at  the  time  of  exocuting  the  receipt ;  and  there  be- 
ing  no  evidence  upon  the  question  aliunde^  the  receiptor  ought  not  to  l)e  estopped. 

SembUj  had  the  receiptor  shown  that  he  was  drawn  in  to  sign  the  receipt  by 
fraud,  or  through  some  gross  mistake  of  fact,  he  ^oold  not  have  been  estopped. 
Per  CowKN,  J. 

Where  a  party,  either  by  his  declaration  or  conduct,  has  induced  a  third  person  to 
act  in  a  particular  manner,  he  will  not  afterwards  be  permitted  to  deny  the 
truth  of  the  admission,  if  the  consequence  would  be  to  work  an  injury  to  such 
third  person  or  one  claiming  under  him.    Per  Bbonson,  J. 

(Sreat  caution,  however,  should  be  observed  in  the  application  of  this  rule.  Per 
Bronson,  J. 

Before  a  party  is  held  to  be  thus  concluded,  it  must  appear,  1.  That  ho  has  made 
an  admission  which  is  clearly  inconsistent  with  the  evidence  which  he  proposes 
to  give ;  2.  That  the  other  party  has  acted  upon  the  admission ;  and  3.  That 
the  latter  will  be  injured  by  allowing  the  truth  of  the  admission  to  be  disproved. 
Per  Bronson,  J. 

Various  cases  relating  to  the  doctrine  of  estoppels  in  paU^  cited  and  commented 
on.    Per  Bronson,  J. 

Technical  estoppels— i.  e.  by  deed  or  matter  of  record— sometimes  conclude  the 
party  without  any  reference  to  the  moral  qualities  of  his  conduct :  Otherwise, 
however,  as  to  estoppels  in  pais.    Per  Bronson,  J. 

Estoppels  in  pais  are  not  available  as  in  favor  of  strangers.    Per  Bronson,  J. 

The  facts  on  which  an  estoppel  rests  are  not  to  be  presumed ;  but  must  be  prov- 
ed by  the  party  setting  up  the  estoppel.    Per  Bronson,  J. 

EteoR  to  the  St.  Lawrence  C.  P.,  where  Odell  brought  an 
action  of  trover  against  James  Dezell.  It  appeared  on  the  trial 
in  the  court  below  that  a  judgment  was  rendered  by  a  justice 
of  the  peace  in  fevor  of  John  Lytle  against  David  Mitchell  and 
Alexander  Dezell,  for  $52,08  damages  and  costs,  on  which  an 
execution  was  issued  and  delivered  to  the  plainti£f  below,  a 
constable.  The  plaintiff  gave  the  execution  in  evidence,  togeth- 
6t  with  an  endorsement  thereon  in  his  own  handwriting,  show- 
ing that,  on  the  1st  of  October,  1839,  he  made  a  levy  on  one 
bay  horse,  one  sorrel  mare,  one  double  wagon,  one  bureau  and 
one  cow — ^the  property  in  question.  The  plaintiff  also  intro- 
duced in  evidence  a  receipt  signed  by  the  defendant  in  these 
words : 
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«  John  Ly tie 

vs, 
Alexander  Dezell 
and  David  Mitchell. 

Received  of  H.  Odell,  constable^ 
one  bay  horse,  one  sorrel  mare,  one  double  ^agon,  one  bureau 
and  one  cow,  which  I  agree  to  deliver  to  H.  Odell  on  the  29th 
day  of  October  on  the  premises  of  Alexander  Dezell,  at  ten 
o'clock  in  the  forenoon,  in  the  town  of  Lisbon. 

"  James  Dezell." 

It  further  appeared  in  evidence,  that  at  the  time  and  place 
mentioned  in  the  receipt  the  plaintiff  called  on  the  defendant 
and  demanded  the  property ;  but  the  defendant  refused  to  de- 
liver it  up,  claiming  it  as  his  own.  The  wagon  was  then  in 
sight  and  might  have  been  taken  by  the  plaintiff,  but  the  de- 
fendant threatened  to  prosecute  him  if  he  meddled  with  the 
property.  The  defendant  offered  to  prove  that  he  owned  the 
property  in  question,  having  purchased  it  of  a  third  person, 
with  his  own  funds,  and  insisted  that  he  was  not  precluded  by 
the  receipt  from  giving  these  facts  in  evidence.  The  court 
below  rejected  the  evidence,  and  the  defendant  excepted.  The 
defendant  also  offered  to  prove  that  he  owned  and  resided  on 
the  farm  on  which  the  property  in  question  was,  when  the 
levy  was  made.  The  court  below  refused  to  admit  this  evi- 
dence, and  the  defendant  excepted.  The  defendant  further 
offered  to  prove  that  the  wagon — one  of  the  articles  of  proper- 
ty levied  on — would  have  sold  for  enough  at  auction  to  satisfy 
the  execution.  This  evidence  was  rejected  by  the  court,  and 
the  defendant  again  excepted.  The  jury  rendered  a  verdict 
for  the  plaintiff,  and,  after  judgment,  the  defendant  sued  out  a 
writ  of  error. 

/.  D.  McLaren^  for  the  plaintiff  in  error. 

Jt.  B.  Jamesy  for  the  defendant  in  error. 
Vol.  m.  28 
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CowEN,  J.  An  officer  seizing  goods  in  virtue  of  an  exe- 
cution acquires  a  special  property.  That  entitles  him  to  main- 
tain trover  for  a  subsequent  wrongful  conversion.  He  does 
not,  by  leaving  the  property  with  another  and  taking  a  re- 
ceipt, part  with  his  interest  j  but  only  his  possession.  The 
receiptor  holds  as  his  delegate  or  bailee,  on  the  terms  specified 
in  the  receipt.  Upon  the  officer  becoming  entitled  to  a  rede- 
livery according  to  those  terms,  the  force  of  the  receipt  is  com- 
pletely gone  ;  and  his  entire  property  acquired  by  the  levy  re- 
verts. If  the  receiptor  detain  it,  the  officer  may  bring  replevin 
or  trover  for  the  wrong  according  to  its  nature.  Refusal  to 
deliver  is  evidence  of  a  conversion.  True,  an  action  would  also 
lie  directly  upon  the  contract  contained  in  the  receipt ;  but 
whether  the  officer  will  resort  to  this  or  sue  for  the  wrong, 
rests  in  his  election  ;  as  it  always  does  in  the  election  of  a  bai- 
lor under  like  circumstances. 

There  is  no  color  for  the  objection  that  the  wagon  alone 
would  have  brought  sufficient  to  satisfy  the  execution.  A  re- 
^  ceiptor  cannot,  under  any  circumstances,  defend  himself  on  the 
ground  of  an  excessive  levy.  That  is  a  question  between  the 
officer  and  the  execution  debtor.  The  latter,  if  there  be  a 
wanton  excess,  may  doubtless  have  his  remedy  by  an  action  on 
the  case  j  but  the  officer's  right  of  property  is  in  no  way  affected 
by  the  circumstance.  The  objection  came  with  the  less  color  in 
this  case,  inasmuch  as  the  defendant  below,  on  the  officer  de- 
manding the  property,  set  up  a  title  to  the  whole,  wagon  and 
all,  refusing  to  deliver  any  portion  of  it. 

The  levy  was  on  the  1st  of  October,  1839,  under  an  execu- 
tion against  A.  Dezell,  whereupon  the  defendant  below  gave 
the  constable  a  receipt  containing  a  promise  to  deliver  the  pro- 
perty on  the  29th.  On  the  constable  that  day  demanding  it, 
the  defendant  refused  to  deliver,  on  the  ground  that  the  pro- 
perty was  his  own.  The  court  below  held  that  he  was  estopped 
by  his  receipt ;  and  I  think  they  were  correct. 

It  may  be  conceded  that,  had  the  defendant's  claim  been  in- 
terposed at  the  time  of  the  levy,  and  he  had  signed  the  receipt 
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in  terms,  without  prejudice  to  his  right,  the  question  would 
have  been  open.  The  creditor  would  thus  have  been  put  upon 
his  guard,  and  enabled  to  seek  for  other  property,  on  finding 
that  his  debtor  had  no  title  to  that  in  question.  Indeed,  here 
was  a  course  of  action  on  the  part  of  the  receiptor  directly  cal- 
culated to  influence  the  conduct  of  the  creditor  in  a  way  preju- 
dicial to  his  interests,  unless  we  hold  the  receiptor.  The  offi* 
cer  being  induced  to  part  with  the  possession  or  to  forbear 
taking  actual  possession,  by  the  receiptor  recognizing  his  right 
and  agreeing  to  take  or  hold  for  him,  was  itself  an  injury,  if 
we  now  let  the  defendant  go  free.  We  then  have  a  clear  case 
of  an  admission  by  the  defendant  intended  to  influence  the  con- 
duct of  the  man  with  whom  he  was  dealing,  and  actually  lead- 
ing him  into  a  line  of  conduct  which  must  be  prejudicial  to  his 
interests,  unless  the  defendant  be  cut  off  from  the  power  of  re- 
traction. This  I  understand  to  be  the  very  definition  of  an 
estoppel  in  pais.  For  the  prevention  of  fraud,  the  law  holds 
the  admission  to  be  conclusive.  The  principle  is  the  same  as 
that  which  prevails  between  landlord  and  tenant.  The  latter 
must  surrender  the  possession,  simply  because  he  has  received  it. 
The  general  doctrine  is  not  denied.  The  argument  is,  that 
it  should  not  be  applied  in  favor  of  an  oflicer  coming  under 
pretence  of  legal  authority,  and  demanding  the  property.  It 
is  thought  the  receiptor  should  be  taken  to  have  been  coerced 
into  the  giving  of  a  receipt  as  the  only  expedient  for  retaining 
the  possession.  I  think  otherwise.  If  a  man  have  title,  an 
oflicer  is  no  more  in  respect  to  him  than  a  mere  stranger.  He 
may  either  use  the  necessary  force  to  retain  possession,  or  take 
the  more  usual  and  prudent  course  of  an  action  at  law  for  the 
wrongful  seizure.  In  short,  his  remedies  are,  in  this  respect, 
the  same  as  those  of  any  other  proprietor  whose  rights  are  im- 
properly interfered  with.  The  intendment  against  him  .is 
therefore  the  same  as  it  would  be  against  a  man  in  possession 
of  land  taking  a  demise  from  an  adverse  claimant.  It  is  not 
enough  for  him  afterwards  to  show  that  he  had  title.  If  be 
can  show  in  addition  that  he  was  drawn  into  the  admission  of 
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an  adverse  title  by  fraud,  or  perhaps  by  some  gross  mistake  of 
fact,  he  may  be  able  to  defend  himself.  But  by  taking  and 
holding,  he  draws  the  onus  of  showing  the  fraud  or  mistake  up- 
on himself.  The  defendant  below  offered  no  proof  of  the  kind ; 
but  on  the  contrary,  it  is  entirely  apparent  that  the  title  which 
he  proposed  to  set  up  at  the  trial,  was  known  to  him  at  the 
time  of  the  levy  and  receipt.  The  officer  was,  when  he  came 
to  sell,  for  the  first  time  apprised  that  the  defendant  had  title. 
This  was  in  general  terms.  At  the  trial,  he  proposes  to  show 
that  he  had  purchased  it  of  a  third  person  with  his  own  funds. 
In  short,  his  conduct  may  be  summed  up  in  this  way  :  He  had 
fraudulently  deprived  the  creditor  of  possession  through  the 
officer,  baffled  him  in  his  search  for  other  property  and  in  the 
use  of  all  means  for  collecting  his  debt,  drawn  him  by  equivo- 
cal conduct  into  the  expense  of  an  action ;  and  at  the  trial, 
claims  the  whole  as  constituting  a  legal  defence.  I  think  it 
was  not  so,  for  the  simple  reason  that  the  law  uniformly  throws 
the  consequence  of  such  a  course  upon  the  party  who  leads  in 
it,  by  applying  the  salutary^doctrine  of  estoppel  in  pais. 

I  am  of  opinion  that  the  exceptions  to  the  decision  of  the 
court  below  were  not  well  taken,  and  that  consequently  the 
judgment  should  be  affirmed. 

Nelson,  Ch.  J.  concurred. 

Bronson,  J.  dissenting.  The  only  question  of  any  impor- 
tance in  the  cause,  is  that  which  arises  upon  the  defendant's  of- 
fer to  prove  that  he  was  the  owner  of  the  property.  The  court 
below  rejected  the  evidence,  and  gave  to  the  receipt  the  force 
of  a  technical  estoppel.  Upon  this  offer  and  rejection  of  evi- 
dence it  must  be  taken  for  granted  that  the  defendant  was  in 
truth  the  owner  of  the  property  ;  and  the  question  then  is, 
whether  he  has  done  any  act  by  which  he  has  lost  or  forfeited 
his  right  to  the  goods.  And  here  it  is  important  to  notice  that  the 
question  of  estoppel  stands  wholly  on  the  receipt ;  for  it  does  not 
tppear  whether  the  defendant  did  or  did  not  claim  that  he  was 
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the  owner  of  the  property  at  the  time  the  levy  was  made.  The 
plaintiff  made  out  his  case  by  producing  the  judgment  and  exe- 
cation,  with  his  own  return  of  a  levy  endorsed  on  the  execu* 
tion,  and  by  proving  the  defendant's  handwriting  to  the  receipt. 
The  business  may  have  been  transacted  when  no  witness  was 
present ;  but  whether  so  or  not,  we  have  nothing  but  the  facts 
which  have  already  been  mentioned.  I  repeat,  therefore,  that 
the  question  stands  on  the  receipt  alone  ;  and  that  cannot  con- 
clude the  defendant,  because  it  does  not  necessarily  amount  to 
an  admission  that  he  did  not  own  the  property,  or  that  it  be- 
longed to  the  defendants  in  the  execution.  The  receipt  is  en- 
tirely consistent  with  the  supposition  that  the  defendant  told 
the  officer,  at  the  time,  that  he  was  the  owner  of  the  property, 
and  that  he  only  consented  to  receipt  it  for  the  purpose  of 
avoiding  the  inconvenience,  either  to  himself  or  his  friend,  of 
haTing  it  immediately  removed.  Nearly  a  month  was  to  elapse 
before  the  constable  proposed  to  sell,  and  the  use  of  the  goods 
in  the  meantime  might  be  a  matter  of  considerable  importance 
to  the  defendant.  Although  he  was  owner,  he  may  not  have 
thought  it  prudent  to  resist  the  officer  ;  and  agreeing  to  deliver 
the  goods  at  a  future  day  was  not  inconsistent  with  his  claim 
of  title. 

Technical  estoppels,  which  conclude  the  party  from  showing 
the  truth,  are,  for  the  most  part,  by  deed  or  by  matter  of  re- 
cord. But  there  are  other  less  solemn  acts  and  admissions 
which  may  have  the  force  of  concluding  the  party,  and  are  said 
to  operate  as  estoppels  in  pais.  When  a  party,  either  by  his 
declaration  or  conduct,  has  induced  a  third  person  to  act  in  a 
particular  manner,  he  will  not  afterwards  be  permitted  to  deny 
the  truth  of  the  admission,  if  the  consequence  would  be  to 
work  an  injury  to  such  third  person,  or  to  some  one  claiming 
under  him.  But  as  this  doctrine  may  have  the  effect  of  shut- 
ting out  the  truth,  and  as  the  evidence  upon  which  the  estop- 
pel arises  is  not  always  of  the  most  satisfactory  character,  too 
much  care.cannot  be  taken  in  the  administration  of  the  rule  to 
SQftithat  it  is  not  allowed  to  work  bjustice.    Before  the  party 
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is  concluded,  it  must  appear,  1.  That  he  has  made  an  ad- 
mission which  is  clearly  inconsistent  with  the  evidence  he 
proposes  to  give,  or  the  title  or  claim  which  he  proposes  to 
set  up  J  2.  That  the  other  party  has  acted  upon  the  admission ; 
and  3.  That  he  will  be  injured  by  allowing  the  truth  of  the  ad- 
mission to  be  disproved.  The  doctrine  was  well  stated  by  my 
brother  Nelson,  in  the  Welland  Canal  Company  v.  Hathaway ^ 
(8  Wend.  483.)  His  words  are  :  "  As  a  general  rule,  a  party 
will  be  concluded  from  denying  his  own  acts  or  admissions, 
which  were  expressly  designed  to  influence  the  conduct  of  an- 
other, and  did  so  influence  it,  and  when  such  denial  will  ope- 
rate to  the  injury  of  the  latter."  He  added,  that  the  acts  and 
admissions  of  the  party  opiate  against  him  in  the  nature  of  an 
estoppel,  ^^  where,  in  good  conscience  and  honest  dealing  he 
ought  not  to  be  permitted  to  gainsay  them."  {See  also  Cowen 
fy  HilPs  J^oies  to  Phil.  Ev.  200.)  It  will  be  found  on  looking 
into  the  books,  that  the  learned  judge  did  not  lay  down  the  rule 
with  too  much  caution,  or  with  too  many  limitations.  I  shall 
only  refer  to  a  few  of  the  cases  ;  but  they  will,  for  the  most 
part,  be  such  as  tend  most  strongly  to  support  the  decision  of 
the  court  below. 

In  The  Presb.  Cong,  of  Salem  v.  William^j  (9  Wend.  147,) 
the  tenant  declared  that  the  property  on  the  demised  premises 
did  not  belong  to  him,  and  that  it  was  moreover  such  as  was 
exempt  by  law  from  distress.  The  landlord  thereupon  brought 
ejectment  for  the  purpose  of  re-entering  for  the  non-payment 
of  rent.  The  defendant  attempted  to  defeat  the  action  by 
showing,  that  there  was  sufficient  property  on  the  premises  lia- 
ble to  distress  to  countervail  the  rent ;  but  he  was  held  to  be 
estopped  by  his  admission.  Sutherland,  J.  said,  ^^  the  plain- 
tiffs had  a  right  to  rely  upon  it,  and  the  defendant  ought  not  to 
be  permitted  to  defeat  the  plaintiffs'  action,  by  showing  that 
what  he  then  said  was  false,  and  thereby  reap  an  advantage 
from  his  own  vmrong  and  falsehood."  It  will  be  observed,  that 
the  evidence  which  the  defendant  proposed  to  give  was  in  di- 
rect contradiction  to  his  prior  admission;  that  the  plaintiffs 
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had  been  influenced  by,  and  had  acted  upon,  the  admission ; 
and  that  they  would  be  injured  by  allowing  the  defendant 
to  gainsay  it.  The  same  features  will  be  found  in  the  case 
of  Stonard  v.  Bunkin^  (2  Campb.  344.)  One  Knight  gave  the 
plaintiff  an  order  on  the  defendants,  who  were  warehousemen, 
for  a  quantity  of  malt  which  they  had  in  store.  The  defend- 
ants gave  a  written  acknowledgment  that  they  held  the  malt  on 
the  plaintiff's  account,  and  the  plaintiff  advanced  JE7500  to 
Knight,  for  which  the  malt  was  to  be  a  security.  In  trover 
for  the  malt,  the  defendants  were  held  to  be  concluded  by  their 
acknowledgment  from  denying  the  plaintiff's  title  to  the  pfop- 
erty.  Chapman  v.  SearUj  (3  Pick.  38,)  was  much  like  the 
last  case  in  its  circumstances,  and  the  court  asserted  the  same 
principle.  In  HoUister  v.  Johnson,  (4  Wend,  639,)  it  was  held 
to  be  the  duty  of  a  constable,  on  an  execution  from  a  justice's 
court,  to  search  for  property  before  he  takes  the  body  of  the 
defendant.  But  Sutherland,  J.  said,  that  was  not  always  ne- 
cessary. "Where  the  defendant  in  (he  execution  declares  that 
he  has  no  property,  he  has  no  right  to  complain  if  the  consta- 
ble credits  his  assertion  and  acts  accordingly."  Although  this 
remark  was  not  necessary  to  the  decision  of  the  cause,  I  fully 
concur  in  the  principle.  In  Stephens  v.  Baird,  (9  Cowen,  274,) 
the  constable  came  with  an  execution  against  Benedict,  and 
Stephens  pointed  out  to  the  officer  a  quantity  of  lumber,  one 
fifth  part  of  which  he  said  belonged  to  Benedict.  The  consta- 
ble made  a  levy,  and  Stephens  receipted  the  property.  It  was 
afterwards  sold  under  the  execution,  and  Baird  became  the  pur- 
chaser— Stevens  standing  by  at  the  sale  and  giving  no  notice 
of  his  claim  to  the  whole  of  the  property.  In  an  action  be- 
tween Stephens  and  the  purchaser,  it  was  held  that  the  form- 
er was  concluded  from  denying  that  Benedict  owned  one  fifth 
part  of  the  lumber.  Here,  again,  it  will  seen  that  Stephens  pro- 
posed to  prove  a  fact  which  was  in  direct  contradiction  to  his  for- 
mer admission ;  that  the  constable  had  acted  upon  the  admission ; 
and  that  a  bona  fide  purchaser  was  to  suffer  if  Stephens  was 
now  permitted  to  set  up  a  claim  to  the  whole  of  the  property. 
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In  Pickard  v.  Sears,  (6  Adolph.  <$•  Ellis,  469,)  the  doctrine 
was  thus  laid  down  by  Lord  Denman :  ^^  The  rale  of  law  is 
clear,  that  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same 
time."  The  effect  of  allowing  the  party  to^  contradict  his  ad- 
mission in  that  case,  would  have  been  to  defeat  the  title  of  a  htma 
fide  purchaser.  In  Gregg  v.  Wells,  (10  Adolph.  ^  Ellis,  90,) 
it  was  held,  that  if  the  owner  of  goods  stand  by  and  volunta- 
rily allow  another  to  treat  them  as  his  own,  by  which  means 
a  third  person  is  induced  to  purchase  them  bona  fide,  the  form- 
er cannot  recover  them  from  the  purchaser.  Lord  Denman 
thought  the  principle  of  Pickard  v.  Sears  might  be  stated  even 
more  broadly  than  it  was  there  laid  down.  He  said  :  "  A  par- 
ty who  negligently  or  culpably  stands  by  and  allows  another  to 
contract  on  the  faith  and  understanding  of  a  fact  which  he  can 
contradict,  cannot  afterwards  dispute  that  fact  in  an  action 
against  the  person  whom  he  has  himself  assisted  in  deceiving." 
In  Demyer  v.  Souzer,  (6  Wend.  436,)  the  defendant  took  pos- 
session and  had  the  services  of  a  slave,  under  a  claim  and  be- 
lief that  he  was  the  owner  by  virtue  of  the  will  of  his  wife's 
mother ;  and  the  plaintiff  stood  by,  knowing  all  the  facts,  with- 
out asserting  any  title  to  the  slave.  When  the  plaintiff  after- 
wards brought  assumpsit  to  recover  for  the  services  of  the  slave, 
and  set  up  a  paramount  title,  it  was  held  that  there  was  no 
ground  for  implying  a  promise  by  the  defendant  to  pay  the 
plaintiff  for  the  services.     It  was  not  a  question  of  estoppel. 

The  conduct  or  admission  which  concludes  a  party  must  be 
plainly  inconsistent  and  irreconcilable  with  the  right  which  he 
afterwards  sets  up.  "  Every  estoppel,"  says  Lord  Coke,  "  be- 
cause it  concludeth  a  man  to  allege  the  truth,  must  be  certain 
to  every  intent,  and  not  to  be  taken  by  argument  or  inference." 
(Co.  LUt.  362,  b.)  If  the  act  can  be  referred  to  an  honest  and 
proper  motive,  the  party  will  not  be  concluded,  although  upon 


UTICA,  JULY,  1842.  226 


Dezell  «.  Odett. 


one  construction  his  conduct  may  be  inconsistent  with  the  right 
which  he  afterwards  sets  up.  {Heane  y.  Rogers^  9  Sam.  4* 
Cress.  577.) 

So)  too,  the  admission,  however  unequivocal  it  may  be,  will 
not  operate  as  an  estoppel  unless  the  other  party  has  acted  up- 
on it ;  and  then  it  will  only  be  conclusive  in  favor  of  the  par* 
ty  who  has  so  acted,  and  persons  claiming  under  him,  and  not 
in  favor  of  a  stranger.  {Heane  v.  Rogers^  9  Bam.  ^  Cress. 
577  ;  Wallis  v.  Truesdeil^  6  Pick.  465.)  In  the  last  case,  the 
plaintiff's  property  was  taken  by  attachment,  he  declaring  that 
it  did  not  belong  to  him  ;  and  he  forbade  the  sale,  saying  the 
property  belonged  to  a  third  person.  But  as  the  other  party 
did  not  act  upon  the  admission,  but  took  and  sold  the  proper- 
ty, it  was  held  that  the  plaintiff  was  not  estopped  from  asserting 
his  title.  Wilde,  J.  said,  ^^  if  these  declarations  had  been  acted 
on  by  the  other  party,  and  thereby  the  plaintiff  had  acquired 
some  advantages,  or  the  defendants  had  sustained  damages,  it 
would  have  been  otherwise.  But  the  case  shows  that  the  ad- 
missions of  the  plaintiff,  although  made  to  influence  the  con- 
duct of  the  defendants,  did  not  in  fact  influence  them,  and  that 
they  did  not  act  on  those  admissions.'' 

Estoppels  by  deed  or  by  matter  of  record  sometimes  con- 
clude the  party  without  any  reference  to  the  moral  qualities 
of  his  conduct.  But  estoppels  of  the  kind  we  are  consider- 
ing are  never  allowed  to  operate  in  that  manner.  The  par- 
ty is  only  concluded  against  showing  the  truth,  or  asserting 
his  legal  right,  when  that  would  have  the  effect  of  doing  a 
wrong  through  his  means  to  some  third  person.  In  the  lan- 
guage of  Nelson,  J.  in  The  Wetland  Canal  Company  r.  Hatha- 
toayj  he  is  estopped  ^^  where  in  good  conscience  and  honest  deal- 
ing  he  ought  not  to  be  permitted  to  gainsay"  his  admission.  It 
is  a  question  of  ethics. 

If  we  apply  these  principles  to  the  facts  before  us,  it  will,  I 

think,  be  found  that  there  is  no  estoppel  in  the  case.     It  does 

not  appear  that  the  defendant  has  done  any  act  or  made  any 

admission  which  stands  in  plain  contradiction  to  the  right  whidi 
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he  proposed  to  set  up  on  the  trial.  It  was  not  shown  that 
the  defendant  had  ever  said  the  property  belonged  to  the 
defendants  in  the  execution,  or  that  he  even  stood  silently  by 
and  saw  the  goods  taken  as  their  property  without  asserting 
his  claim.  The  plaintiff  asks  us  to  infer  these  facts  from  the 
receipt.  But  that  cannot  be  done,  for  the  reason  that  the  re- 
ceipt is  not  at  all  inconsistent  with  the  supposition  that  the  de- 
fendant claimed  the  property  at  the  time  of  the  levy ;  and  it  is 
never  proper  to  presume  any  thing  against  the  title  of  a  party, 
from  the  proof  of  a  fact  which  is  entirely  consistent  with  his 
title.  And  besides,  facts  are  not  to  be  presumed  for  the  pur- 
pose of  building  upon  them  an  estoppel  which  is  to  shut  out 
the  truth.  We  have  already  seen  upon  authority,  what  is 
quite  obvious  upon  principle,  that  an  estoppel  must  be  certain, 
and  is  not  to  be  made  out  by  argument  and  inference.  It  is 
no  answer  to  say,  the  defendant  might  have  proved  that  he 
claimed  the  property  at  the  time  of  the  levy.  It  lies  on  the 
party  who  sets  up  an  estoppel  to  make  out  the  facts  on  which 
the  estoppel  rests. 

We  have  not  been  referred  to  any  case  which  holds  that  the 
receipt  can  have  the  conclusive  effect  that  is  here  claimed  for 
it,  nor  have  I  met  with  any  such  authority.  In  Acker  v.  Bur^ 
rally  (21  Wend.  605,)  it  was  said  that  the  defendant  was  es- 
topped by  his  covenant  to  deny  the  plaintiff's  property ;  but 
that  point  was  not  necessary  to  the  decision  of  the  cause,  as 
the  pleas  were  held  bad  upon  other  grounds ;  and  when  the 
case  afterwards  came  before  the  court  of  errors,  (23  Wend. 
606,)  the  judgment  was  affirmed  without  taking  any  notice  of 
the  supposed  estoppel.  I  may  add,  that  the  question  there 
arose  upon  a  deed,  which  may  make  a  technical  estoppel,  while 
here  we  have  nothing  but  an  ordinary  receipt.  In  Stephens  v. 
Bairdy  (9  Cowen^  274,)  the  receipt  was  not  treated  as  a  matter 
of  any  moment  whatever,  in  reference  to  the  question  of  estop- 
pel. The  party  was  held  concluded  from  asserting  his  title, 
because  he  had  pointed  out  the  lumber  to  the  officer  as  the  prop- 
erty of  the  execution  debtor,  and  stood  by  at  the  sale  without 
giving  any  notice  of  his  claim  to  the  purchaser.    In  Harvey  t. 
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Lane^  (12  Wend.  663,)  it  was  taken  for  granted  that  the  re- 
ceiptor might  set  up  a  title  in  himself,  but  that  branch  of  the 
defence  failed  on  account  of  a  defect  in  the  defendant's  pro- 
ceedings. 

If  this  judgment  is  affirmed,  we  shall  have  a  new  application 
of  the  doctrine  of  estoppels  in  paisy  and  one  which  will  be 
likely  to  prove  a  snare  to  honest  and  unsuspecting  parties. 


Judgment  affirmed.(a) 


(a)  In  Bunley  ▼.  Hamilton,  (15  Pick,  40,)  asnimpsit  was  brought  on  an  ae- 
ooontable  receipt  taken  by  an  officer,  in  these  words:  **Jan.  11,  1833.  Then 
received  of  John  Borsley  (the  officer)  the  following  goods,  &o.,  which  were  this 
day  attached  by  said  Borsley  as  the  property  of  Isaiah  Nye  (the  attachment 
debtor,)  &o.;  which  goods  and  chattels  I  promise  to  deliver  said  Bursley  on  de. 
mand,"  d&c.  The  receiptor  at  the  time  of  the  attachment  owned  the  goods,  and 
so  told  the  officer.  Yet  held,  that  he  was  estopped  from  setting  up  his  title  by 
way  of  bar  to  the  action ;  though,  under  the  circumstances,  ho  might  do  so  in 
mitigation  of  damagM.  In  a  previous  case  in  the  same  oonrt,  where  a  similar  re- 
oeipt  had  been  given,  and  the  officer  duly  apprised  at  the  time  of  the  receiptor's  claim 
of  title :  Held,  that  after  the  goods  had  been  re-delivered  pursuant  to  the  receiptor's 
undertaking,  he  might  immediately  turn  round  and  recover  them  from  the  officer ; 
and  that  in  such  action  the  receipt  and  re-delivery,  though  strong  evidence  against 
the  receiptor's  title,  could  not  be  used  by  way  of  estoppel.  {John$  v.  Church,  13 
Pick,  557.)  The  court  proceeded  upon  the  ground  that  the  contract  contained 
in  the  receipt  had  been  performed,  and  the  estoppel  ought  not  to  extend  beyond 
the  terms  and  doratbn  of  the  contract  {Id,  561 ;  and  tee  Burdey  v.  Hamilton, 
fupra.)  Further  as  to  the  general  doctrine  on  this  subject,  see  Morrieon  ▼. 
BMgett,  (8  iV^.  JEfomp.  Ji.  338.) 
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MuiB  VS.  Schenck.  &  Robinson^ 

In  a  conflict  of  eqniUble  cl&img,  the  rale  at  law  ae  well  ae  in  equity  it,  ^  frimr 
€9t  tempore  potior  e$t  jure, 

A»  between  different  aasignees  of  a  chose  in  action,  by  express  anipiment  from 
the  same  person,  the  one  prior  in  point  of  time  will  be  protected,  though  h« 
have  given  no  notice  to  either  the  subsequent  assignee  or  the  debtor. 

In  order,  however,  to  seouro  the  rights  of  the  first  assignee  as  between  him  and 
the  debtor,  the  latter  must  be  notified ;  for  if  he  pay  the  subsequent  assignee 
before  notice,  such  payment  will  be  operative  as  to  the  first 

Otherwise,  if  the  debtor  pay  the  subsequent  assignee  after  notice  from  the  first ; 
in  which  case  the  Istter  may,  at  his  election,  either  sue  the  debtor  upon  the 
original  claim,  or  charge  the  subsequent  assignee  as  for  money  had  and  re- 
ceived. 

M.,  who  held  a  bond  and  mortgage  against  S.  do  R.  on  which  two  installments 
remained  unpaid,  assigned  and  delivered  the  bond  to  D.  as  collateral  security 
for  the  payment  of  a  debt  due  him,  and  afterwards  executed  an  abeulate  as- 
signment of  the  same  bond,  together  with  the  mortgage,  to  A.,  for  a  valuable 
consideration.  Notice  of  the  last  assignment  was  immediately  given  to  S.  & 
R.,  who  thereupon  promised  A.  to  pay  him  as  the  installments  became  doe. 
One  payment  having  subsequently  been  made  to  A.,  D.  notified  S.  do  R.  of  the 
previous  assignment  to  him,  giving  as  a  reason  for  delaying  notice  that  he  did 
not  expect  to  be  obliged  to  resort  to  the  bond  for  his  security.  Another  install- 
ment was  afterwards  paid  to  A.,  whereupon  he  acknowledged  satisfaction  of 
the  mortgage.  Held,  in  an  action  on  the  bond  by  D.,  in  the  name  of  M.,  that 
the  last  payment  was  made  by  the  obligors  in  their  own  vrrong ;  and  that  D. 
might  recover  the  amount. 

The  case  of  Murray  ▼.  Lylbum,  (3  John.  Ch,  Rep,  441, 443,)  commented  on,  and 
some  of  its  dicta  disapproved. 

J^u  tpf lY^cn  the  ung^  and  *—*gnee  of  •  '^tflgf  *"  •'^^tfiPj  *hfl  y^**««**  t«  'w^""- 
plete  without  any  notice  to  the  debtor.  ^ 

The  assignment  of  a  chose  in  action  will  prevent  its  passing  to  assignees  in  vir- 
tue of  a  subsequent  general  assignment  by  the  same  assignor  under  the  bank- 
rupt or  insolvent  acts ;  and  this,  without  notice  to  the  debtor  or  subsequent  a^ 


An  assignee  of  a  chose  in  action  may  sue  in  his  own  name,  on  an  express  prom- 
ise by  the  debtor  to  pay  him.    Per  Cowin,  J. 

But  if  the  assignment  be  inoperative  by  reason  of  a  prior  assignment  to  another, 
the  debtor's  promise  is  void  for  want  of  consideration. 

Debt  on  bond,  tried  at  the  Cayuga  circuit,  in  October,  1841, 
before  Moseley,  C.  Judge.     The  case  was  this  :  On  the  6th 
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of  September,  1836,  the  bond  in  question,  and  a  mortgage 
of  the  same  date,  were  executed  by  'the  defendants  to  the 
plaintiff.  The  bond  was  conditioned  for  the  payment  of 
$1500,  in  five  equal  annual  installments,  with  interest.  The 
first  three  installments  were  paid  to  the  plaintiff,  who,  oii  the 
13th  of  November,  1839,  assigned  and  delivered  the  ^on^to 
Ira  Doty,  as  collateral  security  for  the  payment  of  a  note  of 
,  $318^86,  held  by  him  against  the  plaintiff.  On  the  9th  of 
March,  1840,  the  plaintiff  executed  to  Sedgwick  Austin  an  ab- 
solute assignment  of  the  mortgage  "  and  the  bondiher^jn  re- 
ferred to,"  in  paymfeTit  of  certain  notes  held  by  Austin  against 
the  plaintiff,  which  were  thereupon  delivered  up  to  the  latter. 
In  this  assignment  the  plaintiff  covenanted  that  there  remained 
unpaid  the  sum  of  $600,  and  interest  from  the  5th  of  Septem- 
ber, 1839.  Austin  gave  immediate  notice  of  the  assignment 
to  the  defendants,  who  promised  to  pay  him.  Accordingly,  in 
September,  1840,  the  defendants  paid  Austin  the  fourth  install- 
ment, ($342,)  and  on  the  6th  of  September,  1841,  they  paid 
the  balance  ;  whereupon  he  acknowledged  satisfaction  of  the 
mortgage.  Intermediate  these  two  payments,  viz.  in  October, 
1840,  Doty  gave  notice  to  the  defendants  that  the  bond  had 
been  assigned  to  him  before  the  assignment  to  Austin  ;  and  for- 
bade any  further  payments  to  the  latter ;  claiming  a  right  to 
the  money  thereafter  to  become^ due.  The  defendants  enquired 
why  he  had  not  given  notice  before,  and  Doty  gave  as  a  reason, 
that  he  did  not  suppose  he  would  be  obliged  to  resort  to  the 
^bond  in  order  to  obtain  payment^  of  the  debt  du^.//Qjm Jthe 
I  plaintiff.  This  action  was  brought  for  the  benefit  of  Doty, 
wHolhsisted  that  he  was  entitled  to  recover  the  last  installment 
with  interest.  The  circuit  judge  charged  the  jury,  that  the  pay- 
ment to  Austin  of  the  last  installment  was  rightfully  made  by 
the  defendants,  notwithstanding  the  notice  from  Doty.  The 
jury  rendered  a  verdict  for  the  defendants,  and  the  plaintiff 
now  moved  for  a  new  trial  on  a  case. 

^.  Gouldy  for  the  plaintiff. 
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F.  G.  Jewetty  for  the  defendants. 

By  the  Courty  Cowex,  J.  The  question  is,  whether  the  der  • 
fendants  were  right  in  preferring  Austin,  and  making  the /last) 
payment  to  him  instead  of  Doty.  Doty  had  the  first  assipi-  | 
ment  from  the  obligee,  and,  as  between  him  and  Austin,  was 
entitled  to  the  money.  In  a  conflict  of  equitable  claims,  the 
rule  is  the  same  at  law  as  in  equity,  qui  prior  est  tempore^  potior  •  ' 
est  jure.  There  was  no  need  of  notice  to  Austin  for  the  purpose 
of  securing  Jhe  preference  as  against  himTlinS  Austin  might 
have  been  compelled  at  the  election  of  Doty  to  pay  over  to 
him  the  last  installment  received  from  the  defendants.  But 
before  that  installment  was  paid,  he  chose  to  fix  the  defendants 
by  giving  notice  of  his  right  to  them,  and  forbidding  the  pay- 
ment of  any  more  to  Austin.  The  payments  were  correctly 
made  to  the  latter,  till  notice.  The  payment  afterwards,  was 
in  the  defendants'  own  wrong.  The  notice,  when  it  came, 
afforded  them  a  complete  protection,  and  had  the  farther  effect 
to  render  what  was  before  an  inchoate  right  in  Doty,  perfect 
from  the  beginning.  As  Austin  had  never  any  right  to  receive, 
the  defendants  had  now  no  right  to  pay.  No  one  would  doubt 
that  the  first  assignment  divested  the  right  of  the  obligee, 
though  the  legal  interest  remained  in  him.  Could  he  transfer 
to  Austin  a  greater  right  than  his  own  7  His  legal  interest  was 
not  assignable  ;  and  he  had  parted  with  all  his  equitable  right. 
Does  it  not  follow  that  nothbg  remained  for  Austin  ?  I 

The  decision  at  the  circuit,  I  admit,  derives  some  degree  of 
countenance  from  the  remarks  made  by  Chancellor  Kent  in 
Murray  v.  Lylburuj  (2  John.  Ch.  Rep.  441,  443.)  I  allude  to 
the  view  there  taken  of  Reifeam  v.  Ferrier^  (1  DouPs  Pari. 
Cos.  50,)  which  the  learned  Chancellor  supposed  should  per- 
haps be  received  as  a  qualification  of  the  rule  laid  down  by 
Lord  Thurlow,  in  Davis  v.  Austin^  (1  Ves.  Jun.  249,)  who 
said  :  ^^  A  purchaser  of  a  chose  in  action  must  always  abide  by 
the  case  of  the  person  from  whom  he  buys  ;  that  I  take  to  be 
an  universal  rule."     True,  his  lordship  was  speaking  of  the 
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case  of  the  assignor,  as  it  stood  between  him  and  the  debtor  ; 
jet  the  same  rule  has  been  often  applied  to  a  case  as  between 
him  and  one  of  his  previous  assignees.  Nothing  is  better  settled, 
for  instance,  than  that  the  previous  assignment  of  a  chose  in 
action  will  prevent  its  passing  to  assignees  by  a  general  assign- 
ment under  the  bankrupt  or  insolvent  acts;  an  assignment 
carrying  even  the  legal  right,  and  this  too,  without  notice 
either  to  the  debtor  or  the  subsequent  assignees.  Ordinari^ 
ly,  any  notice  to  subsequent  conventional  assignees  must  be 
out  of  the  question ;  for  the  first  assignee  cannot  know  who 
they  will  be.  Notice  to  the  debtor  might,  I  admit,  afford  them 
a  better  chance  ;  for  then  there  would  be  one  of  whom  they 
might  enquire,  and  of  whom  they  naturally  would,  enquire. 
This  might  prevent  fraud  ;  and,  to  require  it,  would  therefore 
perhaps  be  very  proper.  It  is  required  by  the  law  of  Scotland, 
as  appears  by  Red/earn  v.  Ferrier^  which  was  decided  upon 
the  Scotch  law.  By  that  law  there  must  be  what  is  called  an 
intimation  to  the  debtor,  before  the  assignment  is  perfect  and 
secure  a  complete  preference  even  as  against  a  subsequent 
assignee.  In  suggesting,  however,  that  such  is  perhaps  the 
law  of  England  or  of  this  state.  Chancellor  Kent  admitted  that 
he  was  doing  what  was  not  necessary  to  the  decision  of  the 
case  under  his  consideration,  which  turned  on  a  point  entirely 
different,  viz.  a  lis  pendens  operating  as  constructive  notice. 
In  Litnngston  v.  Deariy  (2  John.  Ch.  Rep.  479,)  there  was 
actual  notice.  But  neither  Redfeam  v.  Ferrier,  nor  the  two 
cases  decided  by  Chancellor  Kent,  related  to  a  previous  express 
assignment.  There  was  scarcely  the  semblance  of  such  an 
assignment,  but  only  a  trust  to  be  inferred  by  the  court  of 
chancery  from  circumstances — a  sort  of  implied  trust — a  crea- 
ture peculiar  to  that  court.  The  prior  right  claimed,  was 
spoken  of  as  a  latent  equity.  As  between  express  assignments, 
I  take  the  law  to  be  correctly  laid  down  by  Parker,  C.  J.  in 
Wood  V.  Partridge^  (11  Mass.  Rep.  488,  491,  2.)  He  said  : 
*^  Between  assignor  and  assignee  the  contract  is  complete  with*  v' 
out  any  notice  to  the  debtor ;''  and  he  considered  the  notice  as  in- 
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■^  tended  to  protect  the  debtor  alone.  Story,  J.  in  his  learned 
work  on  the  Conflict  of  Laws^  {p.  328  to  330,)  mentions  the 
difference  between  the  Scotch  law  and  our  own,  admitting  the 
necessity  of  intimation  in  the  former.  He  says,  that  according 
to  our  law,  an  assignment  operates,  per  se^  as  an  equitable  trans- 
fer of  the  debt,  and  he  concedes  that  notice  is  necessary  to  pro- 
tect the  debtor  ;  adding  :  ^^  But  an  arrest  or  attachment  of  the 
debt  in  his  hands  by  any  creditor  of  the  assignor,  will  not  en- 
title such  creditor  to  a  priority  of  right,  if  the  debtor  receive 
notice  of  the  assignment  pendente  litey  and  in  time  to  avail  him- 
self of  it  in  discharge  of  the  suit  against  him."  That  has  been 
held  in  several  cases.  {Bholen  v.  Cleveland^  5  Mason  174, 
176 ;  Foster  v.  Sinkler^  4  Mass.  Rep.  460 ;  Dix  v.  Cobb.  id. 
508.)  In  Wood  v.  Partridge,  this  question  between  a  previous 
assignee  and  a  subsequent  attaching  creditor,  was  considered  the 
same  in  principle  as  that  between  conflicting  assignees.  It  is 
undoubtedly  so.  The  principle  has  been  declared  by  other 
cases.  {Whitens  heirs  v.  Prentiss^  heirs,  3  Monroe,  610 ;  Ma- 
deiras V.  Catlett,  7  id.  477.)  In  Jordan  v.  Black,  (2  Murph. 
30,)  the  claim  of  the  assignee  presented  a  very  strong  equity. 
Hall,  J.  said,  in  substance  that,  ^^  upon  an  examination  of  the 
authorities  it  would  be  found  that  the  ground  taken  by  the 
assignee  of  being  a  bona  fide  purchaser,  is  tenable  by  those  per- 
sons only  who  have  the  legal  title  in  them,  and  plead  that 
they  are  purchasers  for  a  valuable  consideration  without  notice. 
By  this  plea  they  shew  that  they  have  as  much  equity  on  their 
side  as  their  opponents ;  and  that  being  the  case,  a  court  of 
equity  will  not  interfere  and  divest  them  of  their  legal  title. 
All  that  the  assignee  shows  is,  that  she  purchased  the  assignor's 
right  to  a  chose  in  action.  She  has  no  legal,  but  only  an 
equitable  title." 

No  fraud  upon  Austin's  rights  is  imputable  to  Doty.     He 
entertained  a  confidence  that  the  assignor  would  pay  his  claim, 

f  and  that  he  should  therefore  not  find  it  necessary  to  take  mea- 
sures for  collecting  the  bond.  He  gave  notice  to  the  defen- 
dants as  soon  as  he  found  himself  disappointed. 
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Nor  is  it  any  answer  to  Doty's  claim,  that  the  defendants 
promised  to  pay  Austin  It  is  said  truly,  that  this,  in  an  ordi- 
nary case,  would  have  entitled  him  to  an  action  in  his  own 
name.  Prima  facie  it  brought  him  within  the  rule,  that  an 
assignee  of  a  chose  in  action  may  sue  in  his  own  name,  on  an 
express  promise  by  the  debtor  to  pay  him. (a)  This  arises  from 
consideration  and  privity ;  but  in  the  case  at  bar,  the  assign- 
ment to  Austin  having  failed  of  effect  by  reason  of  the  prior 
assignment  to  Doty,  there  was  no  consideration  for  the  promise. 
The  case  is  the  same  as  if  Austin  had  held  no  assignment  even 
in  form.  The  last  payment  by  the  defendants  was,  therefore, 
made  in  their  own  wrong ;  and  there  must  be  a  new  trial,  the 

costs  to  abide  the  event. 

New  trial  granted, 

(a)  See  Jeuel  ▼.  Th*  WiUianuhurgh  IriM,  Co,,  (ante,  p.  88,  9,)  and  the  ciMe 
there  cited. 
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The  rule  a]h>wiii|r  a  blank  endonement  of  a  note  to  be  oonitmed  into  a  guaranty, 

only  applies  where  auMi  a  conttrnction  ia  neceasary  to  prevent  an  entne  fiulore 

of  the  contract. 
Hence,  one  endoning  a  note  in  blank  cannot  be  treated  aa  guarantor,  if  he  could 

possibly  have  been  charged  as  an  endorser  had  the  proper  steps  been  taken. 
Tlie  question  whether  such  endorsement  may  be  treated  as  a  guaranty,  depends 

wholly  upon  the  character  of  the  note.    If  it  be  negotiable,  the  contract  of  the 

endorser  can  in  no  case  enure  as  a  guaranty,  though  he  were  privy  to  the  con. 

sideration. 
Where  F.  made  a  promissory  note  payable  to  H.  or  order,  and  N.  endorsed  it  in 

blank  for  F.'s  accommodation ;  Held,  in  an  action  by  H.,  that  as  N.  might  have 

been  charged  as  second  endorser  had  the  proper  steps  been  taken,  he  could  not 

be  made  liable  as  guarantor. 
Certain  dieta  in  Uerrieh  y.  Carman,  (13  John,  Rep.  161,)  together  with  the  oa- 

see  of  Campbell  y.  ButUr,  (14  id,  349,)  and  Nelton  y.  VuboU,  (13  id,  175,) 

commented  on,  and  disapproyed. 

Error  to  the  New- York  C.  P.     The  action  in  the  court  be- 
low was  by  Hall  against  Newcomb  ;  and  the  declaration  charg- 
VoL.  m.  30 
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ed  the  defendant  in  one  count  as  maker,  and  in  another,  as 
guarantor,  of  a  promissory  note  made  by  Peter  Farmer,  paya- 
ble to  the  plaintiff.  The  case  was  this  :  The  note  in  question 
was  made  payable  to  the  plaintiff  or  order,  and  was  endorsed 
by  the  defendant  for  the  accommodation  of  Farmer,  the  maker. 
It  was  given  to  the  plaintiff  in  part  renewal  of  a  note  held  by 
him  against  Farmer,  which  was  also  endorsed  in  like  manner 
by  the  defendant.  The  defendant  knew  what  use  was  to  be 
made  of  the  note  in  question,  when  he  endorsed  it.  No  de- 
mand of  payment  had  been  made,  nor  had  notice  of  dishonor 
been  given  to  the  defendant.  These  facts  appearing  in  evi- 
dence on  the  part  of  the  plaintiff,  the  court  below  directed  a 
nonsuit.  The  plaintiff  excepted,  and,  after  judgment,  sued  oat 
a  writ  of  error. 

J.  1.  ittng,  for  the  plaintiff  in  error. 

C  Sandfard^  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  We  think  the  plaintiff  below  was 
rightly  nonsuited.  The  note  in  question  was  payable  to  the 
plaintiff  or  order ;  and  there  was  nothing  in  the  endorsement 
by  the  defendant  below  to  indicate  that  he  meant  to  be  consid- 
ered liable  in  any  other  character  than  that  of  a  strictly  com- 
mercial endorser.  True,  he  knew  the  use  which  was  to  be 
made  of  the  note  :  he  was  privy  to  the  consideration.  But  so  is 
every  accommodation  endorser  who  becomes  a  party  with  in- 
tent to  raise  money  at  a  particular  bank.  This  takes  nothing 
from  his  right  to  require  presentment  and  notice,  provided  the 
note  be  negotiable.  The  question  depends  entirely  on  the  fact 
of  negotiability.  The  true  rule  is  laid  down  by  Mr.  Justice 
Bronson  in  Seabury  v.  Hungerfard,  (2  HilPs  Rep.  84.)  I 
know  Mr.  Justice  Spencer  conceded  enough  in  Herrick  v.  Car- 
fnan,  (12  John.  Rep.  161,)  to  maintain  this  action.  But  the 
concession  was  made  on  the  authority  of  Josselyn  v.  Amesy  (3 
Jtfflif .  Mep.  S74|)  which  was  the  case  of  a  note  not  negotiable. 
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The  case  of  Campbell  v.  Butler ^  (14  John.  Rep.  349,)  went 
on  Herrick  v.  Carman^  and  another  case,  J^Telson  y.  Dubois^ 
(13  John.  Rep.  175.)  The  latter  case  was  reconsidered  in 
Seabury  v.  Hungerford^  where  it  was  denied  that  the  mere  en- 
dorsement of  negotiable  paper  can  be  turned  into  an  absolute 
guaranty  from  the  circumstance  of  its  being  intended  to  give 
the  maker  credit  with  the  holder.  The  intent  to  give  credit 
must  be  taken  with  the  usual  qualification  which  attaches  to 
other  accommodation  endorsements.  These  are  also  made  with 
the  intent  to  give  credit.  {Vid.  Hough  v.  Gray,  19  Wend. 
202,  203.) 

That  the  plaintiff  below  might  have  put  the  note  in  such  a 
form  by  endorsing  it  himself  as  to  charge  the  defendant  below 
in  the  character  of  second  endorser,  there  is  not  the  least  doubt. 
This  was  conceded  in  Herrick  v.  Carman.  And  see  Dean  v. 
Hally  (17  Wend.  221.)  The  note  being  entirely  available  lo 
the  holder  in  that  form,  the  giving  it  effect  in  any  other  would, 
therefore,  be  going  beyond  the  principle  which  makes  a  contract 
enure  as  having  a  different  effect  from  what  its  direct  words 
import.  Such  a  forced  construction  should  never  be  made  ex- 
cept to  prevent  a  failure  of  the  contract  altogether ;  ut  res 
magis  valeat  quam  pereat.  This  maxim  was  agreed  upon  in 
Seabury  v.  Hungerford,  as  furnishing  the  only  ground  for 
changing  a  simple  endorsement  into  a  guaranty  or  an  absolute 
promise.  Being  on  a  note  payable  to  the  holder,  not  negotia- 
ble, and  so  no  possibility  of  raising  the  ordinary  obligation  of 
endorser,  there  is  then  room  to  infer  that  a  different  obligation 
was  intended,  whether  the  endorsement  be  for  the  purpose  of 
giving  the  maker  credit  on  a  future  advance  or  not. 

Nelson,  Ch.  J.  dissented. 

Judgment  affirmed. 
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M'MiNN   VS.    RiCHTMYER. 

On  the  return  of  a  summons  before  a  justice,  A.,  as  attorney  for  the  plaintiff,  bt]| 
without  having  proved  his  authority  as  such,  declared  upon  a  note  payable  to 
the  latter,  which  he  produced.  There  was  no  appearance  on  the  part  of  the 
defendant ;  and  the  cause  immediately  proceeded.  A.,  being  sworn  generally 
in  the  cause,  testified,  among  other  things,  that  the  note  was  left  with  him  for 
collection.  Held,  sufficient  evidence  of  his  right  to  appear  as  the  plaintiff's  at- 
tomey. 

A  general  authority  to  eoUectf  implies  an  authority  thus  to  appear. 

E&aoRto  the  Delaware  C.  P.  Richtmyer  sued  M'Minn  in  a 
justice's  court ;  and  on  the  return  day  of  the  summons,  which 
was  personally  served,  one  Daniel  appeared  for  the  plaintiff, 
and  declared  on  a  promissory  note  made  by  the  defendant  pay- 
able to  the  plaintiff.  There  was  no  appearance  on  the  part 
of  the  defendant,  and  Daniel  immediately  proceeded  to  tri- 
al. He  was  not  sworn  as  to  his  authority  to  appear  for 
the  plaintiff,  but  on  being  sworn  generally  as  a  witness  in  the 
cause,  testified  that  the  note  was  left  with  him  for  collection  ; 
and  that  while  it  was  in  his  hands,  the  defendant  acknowledged 
it,  and  promised  payment.  The  justice  thereupon  rendered 
judgment  for  the  plaintiff,  which  was  affirmed  by  the  common 
pleas  on  certiorari ;  and  M'Minn  sued  out  a  writ  of  error 

R.  R.  Menzisj  for  the  plaintiff  in  error,  insisted  that  the 
judgment  should  be  reversed,  for  the  reason  that  Daniel's  au- 
thority to  appear  for  Richtmyer  was  not  properly  or  sufficiently 
proved.     (2  R.  8.  164,  ^  45, 2d  ed.) 

A.  4r  A.  J.  Parker^  for  the  defendant  in  error. 

By  the  Court^  Cowen,  J.  The  fact  that  the  note  was  left 
with  Daniel  for  collection,  was,  I  think,  enough  to  warrant  the 
justiee  in  coming  to  the  conclusion  that  he  had  authority  to  ap- 
pear as  attorney  for  Richtmyer.     A  general  authority  to  col- 
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lect,  implies  a  power  so  to  appear  ;  and  the  fact  that  Daniel 
had  the  note  in  his  custody,  was  a  circumstance  tending  further 
to  show  the  power. 

Judgment  affirmed. 


Shall  vs.  Lathrop. 


Alter  a  cause  has  been  tried  before  a  justice  and  submitted  for  final  decision, 
though  the  judgrment  rendered  by  him  be  in  form  a  nomutt,  it  will  bar  a  second 
action  for  the  same  cause. 

A  variance  between  the  declaration  and  proof  must  be  objected  at  the  trial,  or  it 
will  be  regarded  as  not  in  tho  caso. 

Accordingly,  where  a  cause  was  heard  before  a  justice  on  the  merits,  who  took 
four  days  to  make  up  his  decision,  and  finally  entered  judgment  of  nonsuit 
against  the  plaintifif,  because  of  a  variance  between  the  declaration  and  proof: 
Held,  that  the  variance  not  having  been  objected  at  tho  trial,  tho  judgment 
was  erroneous,  and  should  be  reversed ;  and  this,  though  the  evidence  was  con- 
flicting  as  to  the  merits,  so  that  the  justice  might  properly  have  rendered  judg. 
mcnt  for  the  defendant  on  that  ground. 

Where,  in  such  case,  the  judgment  of  the  justice  was  reversed  by  the  common 
pleas ;  held,  no  ground  for  interfering  with  tho  decision  of  the  latter  court,  that 
their  return  did  not  show  whether  they  had  proceeded  for  error  of  law  or  of 
facU 

Even  though  a  court  be  required  by  statute  to  annex  a  written  statement  of  their 
decision,  together  with  the  reasons,  to  be  returned  on  error ;  yet,  if  tho  cause 
be  brought  to  a  hearing  without  such  return,  the  omission  is  no  ground  of  re- 
versal*   Per  CowKN,  J. 

Eraor  to  the  Herkimer  C.  P.  Lathrop  sued  Shall  before  a 
a  justice  of  the  peace,  and  declared  in  assumpsit  for  a  breach 
of  warranty  on  the  sale  of  a  horse.  After  issue  joined,  the 
cause  was  tried  on  the  merits,  and  submitted  to  the  justice. 
The  evidence  upon  the  question  of  unsoundness  was  conflict- 
ing ;  and,  after  four  days  consideration,  the  justice  rendered 
judgment  of  nonsuit  against  the  plaintiff,  on  the  ground  of  a  va- 
riance between  the  declaration  and  proof;  although  no  objec- 
tion for  this  reason  had  been  made  on  the  trial. ,  The  common 
pleas  reversed  the  judgment  on  certiorari,  and  Shall  sued  out 
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a  writ  of  error.  It  was  not  stated  in  the  return  to  the  writ  of 
error  on  what  ground  the  judgment  of  the  justice  was  re- 
versed. 

Hammond  fy  Bates ^  for  the  plaintiff  in  error. 

H.  Jldamsy  for  the  defendant  in  error. 

By  the  Courts  Cowen,  J.  Clearly,  the  justice  erred  in  ren- 
dering judgment  on  the  ground  of  variance.  Such  an  objec- 
tion was  not  in  the  case,  for  want  of  being  taken  by  the  de- 
fendant at  the  trial.  {Pike  v.  Evansj  15  John.  210  ;  Driggs 
V.  Dwight,  17  Wend.  71.) 

The  judgment  was  the  more  injurious  to  the  plaintiff,  inas- 
much as  in  legal  effect  it  was  a  judgment  on  the  merits  ;  and 
operated  as  a  final  bar  to  another  action.  (JEUwell  v.  M^Queen^ 
10  Wend.  519 ;  Hess  v.  Beekman,  11  John.  457.) 

It  is  no  answer  that  the  proof  was  conflicting  ;  and  so  formed 
a  case  which  upon  a  judgment  on  the  merits  would  have  been 
beyond  the  reach  of  a  certiorari.  Such  a  judgment  was  not 
rendered.  The  justice  declares  in  his  return  that  he  acted  on 
the  variance,  and  mentions  that  as  the  sole  ground. 

We  cannot  reverse  the  judgment  of  the  C.  P.  on  the  ab- 
stract ground  that  they  have  assigned  no  specific  reason  for 
their  judgment  of  reversal,  viz.  whether  they  went  on  the  fact 
or  the  law.  The  only  effect  of  the  omission  was,  that  either 
party  might  perhaps  have  moved  an  amendment,  and  so  had 
the  reason  returned.  {Jlnon.  13  Wend.  99.)  Even  where  a 
court  is  required  by  statute  to  annex  their  decision  and  the  rea- 
sons therefor  in  writing,  to  be  returned  on  error,  yet  if  the  cause 
be  brought  to  a  hearing  without  such  return,  the  omission  can- 
not be  alleged  for  error.  {Judah  v.  Stagg^s  EsPrSy  24  Wen- 
dell j  238.) 

Judgment  affirmed. 
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PaYFER   vs.    BlSSELL. 

At  eommon  kw,  neither  a  writ  of  error  coram  eofrt#,  nor  a  certiorari,  wiH  operate 
aa  a  9uper§edeM  of  execution  in  the  inferior  coart,  if  lenred  after  levy  made. 

Accordingly,  where  a  levy  had  been  made  by  a  constable  in  yirtue  of  an  ezeen. 
tion  issued  on  a  judgment  of  the  municipal  court  of  Brooklyn,  and  a  certiorari 
was  afterwards  sued  out  and  verved,  removing  the  judgment  to  this  court ; 
Held,  that  there  being  no  statute  applicable  to  the  case  changing  the  common 
law  rule,  the  certiorari  did  not  operate  as  a  tupertedeas  of  the  execution ;  and 
that  the  constable  was  liable  for  not  returning  it  within  the  time  l^ited  by 
law. 

The  case  of  The  People  v.  The  Neio-York  Common  Pleas  (1  Wend.  81,)  approv* 
ed ;  and  the  reporter's  note  to  that  case  corrected. 

Certiorari  to  the  municipal  court  of  the  city  of  firooklyn. 
Payfer  commenced  an  action  of  debt  in  the  court  below  against 
Bissell,  a  constable,  for  not  returning  an  execution  within  the 
time  prescribed  by  law.  The  execution  was  issued  from  that 
court,  upon  a  judgment  in  favor  of  Payfer  against  Ormsbey 
&  Hall.  On  the  trial  the  case  was  this  :  The  execution  in  ques- 
tion was  issued  and  delivered  to  the  defendant  below,  on  the 
1st  of  July,  1840,  returnable  in  sixty  days.  It  remained  in 
the  defendant's  hands  till  the  15th  of  April,  1841,  when  it  was 
returned  with  a  certificate  of  levy  endorsed  dated  July  9th, 
1840.  The  judgment  on  which  the  execution  issued  was  re- 
moved to  the  supreme  court  by  writ  of  certiorari  served  on  the 
23d  of  July,  1840.  There  was  a  further  endorsement  on 
the  execution,  dated  August  23d,  1840,  stating  that  a  writ  of 
certiorari  had  been  sued  out.  The  clerk  of  the  municipal 
court  testified  that  he  informed  the  defendant  of  the  service  of 
the  writ  of  certiorari  before  the  return  day  of  the  execution, 
but  on  what  precise  day  he  could  not  recollect.  The  return 
to  the  certiorari  was  made  on  the  2d,  and  filed  on  the  19th  of 
October,  1840.  The  defendants  in  the  execution  did  not  obtain 
a  certificate  of  the  service  of  the  certiorari,  but  one  was  given 
on  the  19th  of  April,  1841,  on  the  application  of  the  defen* 
Mant  below.    R.  S.  Church  testified  that  he  showed  the  writ  of 
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certiorari  to  the  defendant  on  the  23d  of  July,  1840,  and  direct- 
ed him  to  proceed  no  further  in  the  collection  of  the  execution, 
saying  that  he  would  get  a  certificate  whenever  it  should  be 
wanted.  The  defendant  had  admitted  the  levy,  and  that  no  cer- 
tificate had  been  served  on  him ;  but  sought  to  use  the  notice 
from  Church  as  an  excuse  for  not  returning  the  execution 
The  court  below  gave  judgment  for  the  defendant,  and  the 
plaintiff  sued  out  a  writ  of  certiorari. 

/.  Carpenter^  for  the  plaintiff  in  error. 

R,  S.  Churchy  for  the  defendant  in  error. 

By  the  Courts  Cowen,  J.  The  proof  was  suflScient  to  estab- 
lish the  claim  of  the  plaintiff  below  in  the  first  instance.  The 
defendant  had  omitted  to  make  return  of  the  execution  within 
five  days  after  the  return  day,  as  required  by  2  H.  S.  182,  2d 
ed.  §  157, — p.  253,  1^^  ed,  ;  the  consequence  of  which  was, 
that  he  became  liable  for  the  whole  debt  with  interest.  That 
this  section  extends  to  constables  of  the  city  of  Brooklyn,  is 
not  denied.  {See  Sess.  Laws  of  '30,  p.  82,  in  connection  with 
Sess  Laws  of  '27,  p.  146.  See  also  Sess.  Laws  of  '31,  p.  343.) 

Both  parties  also  concur  that  the  2  R.  S.  185,  §  176,  2d  ed. 
has  no  application.  That  relates  to  a  certificate  of  a  certiorari 
being  served,  &c.,  which  may,  when  accompanied  with  certain 
other  steps,  suspend  the  execution.  This  is  evidently  confined 
to  a  certiorari  from  the  court  of  common  pleas,  authorized  by 
the  general  act  concerning  justices'  courts.  The  present  writ 
is  under  a  provision  of  the  2  R,  L.  of  1813,  p.  396,  §  143, 
concerning  the  justices'  courts  of  the  city  of  New-York ;  the 
provision  being  made  applicable  to  the  village  of  Brooklyn 
by  Sess.  Laws  of  1827,  p.  148,  §  61,  and  to  the  city  of  Brook- 
lyn by  Sess,  Laws  of  1834,  p.  114,  §  66. 

The  evidence  below  respecting  the  certificate  may  therefore 
be  laid  out  of  view.  There  is  no  doubt  that  the  constable  had 
actual  notice  of  the  writ,  though  this  was  after  the  making  of  the 
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levy.  Indeed  the  writ  was  not  served  till  after  the  levy.  It  does 
not  appear  that  any  security  was  given  by  the  plaintiff  in  the 
original  judgment,  such  as  by  a  provision  in  the  143d  section 
— the  one  in  question — would  avoid  the  stay  of  execution. 

In  short,  the  question  is  the  same  as  it  stood  on  the  old 
twenty-five  dollar  act,  (1  -R.  I.  of  1813,  p.  396,  §   17,)  of 
which  the  section  in  the  city  law  is  nearly  a  transcript  j  or 
rather,  it  is  a  question  what  would  be  the  effect  of  a  certiorari 
at  common  law,  and  independent  of  any  statute.     The  execu- 
tion not  being  issued  when  the  certiorari  comes,  it  stays  the 
proceedings.    {Bac.  Abr.  Certiorari  (G) ;  Blanchard  v.  MyerSj 
9  John.  Rep.  66.)     In  the  case  cited  however,  it  was  directly 
held  that  if  the  execution  have  gone  on  to  an  actual  levy,  be- 
fore the  certiorari  is  served,  proceedings  will  not  be  stayed  by 
it  in  the  constable's  hands.     This  decision  was  made  while  the 
statute  of  1801,  (1  R.  L.  501,  §  19,)  was  in  force,  the  provi- 
sion of  which,  in  regard  to  the  effect  of  a  certiorari  to  a  jus- 
tice's court,  was  the  same  as  that  now  in  question.  It  was  held 
not  to  interfere  with  the  common  law  rule.     That  decision  has 
never  been  overruled  nor  even  questioned  ;  but  it  was  recog- 
nized and  acted  upon  in  Kinnie  v.  Whitford^  (17  John.  34.) 
In  both  the  cases  decided  here,  the  effect  was  considered  the 
same  as  that  of  a  writ  of  error  coram  vobis  at  the  common  law, 
before  the  statute  of  bail.     In  both,  the  execution  was  stayed 
if  the  writ  came  before  levy,  but  not  if  it  came  afterwards. 
The  slight  modification  of  this  distinction  introduced  under  the 
statute  concerning  writs  of  error,  viz.  that  they  should  not  be 
a  stay  without  bail,  and  the  rule  of  practice  allowing  four  days 
under  that  statute  to  give  bail  and  even  supersede  a  levy,  have 
no  relation  to  the  effect  of  this  certiorari  ;  nor  by  parity  have 
they  any  relation  to  the  effect  of  a  certiorari  to  remove  a  cause 
decided  under  the  old  twenty-five  dollar  act.  No  bail  was  neces- 
sary to  work  a  stay  of  execution  in  either  case  before  levy ; 
and,  bail  or  no  bail,  the  writ  became  inefficient  as  a  stay  after 
levy.     Both  must  be  regarded  in  this  respect  as  on  the  precise 
footing  of  a  writ  of  error  coram  vobis  at  common  law,  as  was 
Vol.  m.  31 
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held  in  the  two  cases  cited,  by  which  the  distinction  is  fully  and 
cleaily  illustrated. 

I  have  said  thus  much  because  it  is  now  strenuously  insisted 
that  the  cases  cited  were  overruled  by  The  People  v.  The  JVeto- 
York  Cam.  PteaSj  (1  Wend.  81.)  The  decision  in  this  case 
was,  that  on  a  writ  of  error  and  bail  within  four  days  after 
judgment,  the  court  will  order  the  supersedeas  of  an  execution 
though  it  be  levied.  The  same  thing  had  been  in  effect  often 
held  before,  and  it  was  reserved  for  the  then  reporter,  as  it  ap- 
pears by  his  note  at  p.  82,  to  discover  that  such  holding  was 
in  necessary  conflict  with  Blanchard  v.  Myers.  The  cases  of 
Blunt  v.  Greenwood  J  (1  Coweuy  15,)  and  Jackson  ex  dem.  Bogert 
y.  Schaubevj  (7  Cowen^  417,  490,)  on  the  latter  of  which  the 
case  in  1  Wend,  proceded,  show  that  in  the  peculiar  case  of  a 
writ  of  error  with  bail,  the  courts  have,  as  matter  of  practice, 
given  an  effect  to  such  writ  slightly  beyond  what  it  had  at 
common  law.  Not  that  the  writ  with  bail  has  intrinsically  any 
greater  force  than  it  had  at  common  law  ;  but  the  court  might 
and  did,  under  proper  circumstances,  interfere  summarily  on 
motion,  and  thus,  due  security  being  given,  prevent  a  change 
of  the  fund  until  a  decision  could  be  had  in  the  court  of  error. 
Indeed  the  practice  in  this  peculiar  case  having  become  settled, 
it  would  have  been  deemed  irregular  to  follow  out  the  levy, 
where  a  writ  of  error  had  been  brought,  and  bail  given  within 
the  four  days.  {Jackson  ex  dem  Bogert  v.  Schauher^  7  Coweny 
490.)  It  is  entirely  obvious,  however,  that  nothing  of  all  this 
bears  in  the  least  on  writs  of  certiorari.  The  principle  of 
Blanchard  v.  Myers  therefore  remains,  and  should  have  been 
received  as  governing  the  decision  of  the  municipal  court.  Ac* 
cording  to  that  case,  it  was  not  only  the  right,  but  the  duty  of 
the  defendant  below,  to  proceed  on  the  execution  and  make  re* 
turn,  notwithstanding  the  certiorari.  Not  having  done  so,  he 
was  liable  to  pay  the  amount  of  the  judgment,  with  interest, 
to  the  plaintiff  beloW|  for  which  judgment  should  have  been 
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rendered  in  his  favor.     In  rendering  judgment  for  the  defend- 
ant, the  court  below  erred,  and  the  judgment  should  be  reversed. 


Judgment  reversed. 


Yak  Orsdall  vs.  Hazard. 

A  mere  temporary  disqualification  to  aerrp,  on  the  part  of  one  of  the  memben 
of  a  regimental  court  martial,  will  not  constitute  inch  a  vacancy  as  is  anthori. 
zed  to  be  filed  by  I  jR.  S.  309,  §  17 ;  though  it  is  good  ground  for  an  adjourn- 
ment. 

Otherwise  of  a  permanent  disqualification,  such  as  removal  with  a  view  to  a 
change  of  domicil ;  or,  perhaps,  lasting  physical  inability  arising  from  paralysis, 
insanity.  See,    Per  Cowbn,  J. 

After  one  has  accepted  an  office,  his  refusal  to  serre  without  good  reason  is  not 
in  iieeU  A  forfeiture,  but  only  cause  for  forfeiture. 

A  member  of  a  regimental  court  martial,  having  qualified  as  such,  cannot  be  re. 
moved  by  any  separate  action  on  the  part  of  the  officer  who  ordered  the  court 

If  such  member,  however,  propose  to  resign,  and  the  appointing  officer  accept  his 
resignation,  a  vacancy  will  be  thereby  created. 

The  statute  (I  R.  S.  121, 2,  §§  33, 34,)  providing  for  resignations  and  their  effiict, 
embraces  the  case  of  members  of  regimental  courts  martial. 

Independent  of  vmy  statute,  the  right  of  aceepting  the  resignatbn  of  an  officer 
pasises  as  incidental  to  the  power  of  appointing  him.     Per  Cowkn,  J. 

The  doctrine  in  respect  to  resignations  by  officers  of  municipal  corporations,  ad- 
verted to  and  considered. 

Where  no  particular  mode  of  resigning  an  office  is  specially  provided,  and  the  ap- 
pointment  is  not  by  deed,  neither  the  resignation  nor  its  acceptance  need  be  in 
writing,  but  may  be  by  parol. 

Nor  is  any  form  of  words  requisite  to  constitute  a  resignation  or  acceptance  in 
such  case. 

The  acoeptanoe  of  a  resignation  may  be  maniftnted  bylhe  acts  of  those  authorized 
to  receive  it;  e.  g.  appointing  a  sneeessor. 

A  vacancy  in  an  office  sometimes  arises  from  a  mere  implied  resignation ;  aa  by 
the  incumbent  accepting  an  incompatible  office. 

The  members  of  a  regimental  court  martial  having  taken  the  oath  of  office,  one 
«f  them  applied  to  the  colonel,  who  was  pre«cnt,  to  be  excused  fhim  servhig) 
•Ueging  as  a  reason  that  he  was  ill,  and  one  of.  his  children  dangerously  io^ 
The  oolooel  theronpon^  ezeused  hinit  at  the  aaraa  timfl  stppointiog,  A*  ia.hiA 
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place ;  and  the  court  thus  constituted  proceeded  to  the  traniaction  of  boii. 

neas :  Held,  that  the  organization  of  the  court  was  regular. 
Whether  the  act  of  appointing  a  successor,  under  such  circumstances,  involves  a 

judicial  determination  on  the  question  of  vacancy,  so  as  to  conclude  against 

collateral  impeachment  on  that  point,  quere, 
A  warrant  may  issue  for  the  collection  of  a  fine  imposed  by  a  regimental  court 

martiul,  without  giving  the  notice  mentioned  in  1  R,  S,  310,  §  35,  though  the 

summons  to  the  delinquent  to  appear  was  not  served  personally. 
The  only  consequence  of  the  summons  not  being  served  personally  is,  that  the 

delinquent  has  ten  days  after  being  apprised  of  the  fine  within  which  to  appeal. 

Per  CowKN,  J. 
Notice  of  the  fine  may  be  by  levying  the  warrant  issued  for  its  collection ;  and  a 

successful  appeal  afterwards  will  subvert  the  levy  as  well  as  the  pievious  pro^ 

ceedings.      Per  Cowen,  J. 

Error  to  the  Yates  C.  P.  Hazard  sued  Van  Orsdall  before 
a  justice  of  the  peace,  and  declared  in  trespass  for  taking  a 
horse.  Flea,  the  general  issue,  with  notice  of  justification. 
The  cause  was  tried  by  jury,  and  a  verdict  rendered  for  the 
plaintiff.  After  judgment,  the  defendant  appealed  to  the  C.  P., 
and,  on  the  trial  in  that  court,  the  case  was  this  :  The  horse 
in  question  was  taken  by  a  constable,  under  the  direction  of 
the  defendant  below,  in  virtue  of  a  warrant  for  the  collec- 
tion of  fines  imposed  upon  the  plaintiff  and  others  by  a  mi- 
litia court  martial,  of  which  the  defendant  was  president.  The 
plaintiff  insisted  that  the  warrant  afforded  no  justification  to  the 
defendant,  for  the  reason,  among  others,  that  the  court  martial 
was  not  duly  organized.  On  this  point  the  evidence  was,  that 
Col.  Sherer  appointed  the  defendant  president  of  a  regimental 
court  martial,  and  associated  with  him,  as  members.  Captains 
Henion  and  Lovejoy.  They  met  in  pursuance  of  the  appoint- 
ment, and  after  being  sworn  into  office,  the  latter  applied  to 
Col.  Wagoner,  the  successor  of  Col.  Sherer,  to  be  excused 
from  acting,  on  account  of  the  dangerous  illness  of  his  child, 
adding  that  he  was  also  unwell,  and  would  not  serve ;  that  he 
would  rather  pay  his  fine.  On  these  grounds  the  colonel  ex- 
cused him,  and  appointed  in  his  place  Lieutenant  William  Pot- 
ter. The  court,  as  thus  organized,  imposed  the  fine.  It  was 
further  insisted  that  the  warrant  was  irregular,  having  been  is- 
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sued  before  any  official  notice  by  the  court  to  the  plaintiff  that 
a  fine  had  been  imposed,  the  summons  to  the  court  martial  not 
having  been  personally  served  on  him.  The  court  below 
charged  the  jury,  that  the  warrant  did  not  constitute  a  justifi- 
cation, for  the  reason  that  the  court  martial  was  not  duly  or* 
ganized,  and  also  on  the  ground  that  notice  of  the  fine  should 
have  been  given  before  issuing  the  warrant.  The  defendant 
excepted.  The  jury  rendered  a  verdict  for  the  plaintiff,  and; 
after  judgment,  the  defendant  sued  out  a  writ  of  error. 

J.  Taylor  J  for  the  plaintiff  in  error. 

E.  Van  Buren^  for  the  defendant  in  error. 

By  the  Court ^  Cowen,  J.  The  first  question  is  ,whether  there 
was  a  vacancy^  within  the  meaning  of  the  militia  law.  If  not, 
it  is  agreed  that  the  court  martial  had  no  jurisdiction.  The 
statute  relied  on  as  authority  for  filling  the  vacancy  is  1  R.  S. 
1st  €d.,  p.  309,  §  17,  (p.  303,  2d  ed.)  This  provides  that, 
"  In  case  any  vacancy  shall  happen  in  the  court,  or  a  new  court 
shall  be  required,  the  officer  ordering  the  court  or  his  successor 
in  command  may  fill  such  vacancy  or  order  a  new  court." 
The  court  below  charged  that,  from  the  proofs  in  the  case, 
there  was  not  such  a  vacancy  as  would  authorize  the  appoint- 
ment of  Potter.  And  looking  at  the  declarations  of  Lovejoy 
as  merely  ex  parte^  however  reasonable  his  ground  was  for  a 
present  excuse  from  remaining  and  serving,  it  was  of  a  mere 
temporary  character,  in  no  sense  amounting  to  an  absolute  dis- 
qualification. Independently  of  the  co-operation  of  the  ap- 
pointing power,  I  take  it  to  be  entirely  clear,  that  nothing  short 
of  some  permanent  disqualification — such  as  removal  with  a 
view  to  a  change  of  domicil,  or,  perhaps,  lasting  physical  disa- 
bility, for  instance,  paralysis  or  insanity — can  be  allowed  as  of 
itself  creating  a  vacancy.  Suppose  Capt.  Lovejoy  had  removed 
beyond  the  district  to  which  his  office  related,  for  the  pur* 
pose  of  temporary  occupation,  and  that  even  for  many  months. 
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If  he  bad  done  so  with  an  intention  to  return  and  continue  his 
former  domicil,  the  case  would  have  been  stronger  than  that 
which  occurred  ;  and  yet  it  would  not  in  itself  have  avoid- 
ed his  place  as  a  member  of  the  court  martial.  {Lyon  v.  The 
Commonwealth y  3  Bibh^  430  ;  Vide  Rex  v.  Exeter^  Comb.  197.) 
There  was  no  refusal  to  accept  the  appointment ;  for  he  had, 
with  the  other  members  of  the  board,  sworn  into  office,  and  all 
three  had  convened  for  the  purpose  of  entering  on  business. 
After  once  accepting  an  office,  refusal  to  serve  is  a  cause  of 
forfeiture,  if  without  good  reason ;  but  however  general  and 
absolute,  it  is  not  a  forfeiture  per  se.  The  dangerous  illness  of 
Capt.  Lovejoy's  child,  or  his  own  indisposition,  was  good  cause 
of  adjournment ;  but  it  did  not  create  a  vacancy. 

The  common  pleas  were  equally  correct  in  supposing  that 
the  colonel  could  not,  of  his  own  head,  dismiss  or  excuse  Capt. 
Lovejoy,  and  thus  create  a  vacancy.  He  could  not  remove 
him  without  his  consent,  whether  on  the  ground  that  he  had  a 
good  present  excuse  for  refusing  to  serve  or  not. 

There  is,  however,  an  ulterior  view  of  the  question  which  does 
not  seem  to  have  been  presented  below,  and  which  appears  to 
me  decisive  in  favor  of  the  defendant.  The  colonel  is  the  ap- 
pointing power  of  a  regimental  court  martial ;  {1  R.  S.  303,  2d 
ed.  ^  15 ;)  and,  as  such,  had  detailed  these  members  and  fixed 
the  time  of  their  meeting ;  and  he  (or  rather  his  successor, 
which  is  the  same  thing,)  happened  to  be  present  at  the  time 
whep  the  court  organized.  Capt.  Lovejoy,  after  swearing  in, 
declaring  there  was  good  cause  for  not  remaining,  offered  to 
vacate  his  place ;  the  colonel  accepted  the  offer  and  detailed 
another  to  act  in  his  stead.  We  have  here  the  concurrence 
both  of  the  officer  appointed  and  the  appointing  power,  that 
the  former  should  vacate  and  another  be  substituted,  and  both 
are  done  in  form.  There  is  i>o  doubt  of  the  intent ;  and  I  am 
of  opinion  that,  by  this  joint  act,  a  vacancy  was  effectually 
created  and  supplied  within  the  meaning  of  the  statute.  This 
statute  is  a  legislative  delegation  of  the  power  to  appoint  com- 
missioners from  among  the  officers  of  the  regiment.  It  is  a 
very  usual  case  in  our  legal  system ;  though  most  common-— 
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and  therefore  affording  more  full  illustration  as  to  the  meant 
of  vacating,  and  filling  vacancies — in  our  judiciary  and  in  cor- 
porations. But  all  cases  of  the  kind  are  equally  delegations 
of  political  power.  One  familiar  method  of  vacation  is  by  re- 
signation  ;  and  I  believe  it  has  never  been  doubted  that,  inde- 
pendently of  any  statutory  or  constitutional  provision,  resigna-^ 
tions  may  be  effected  by  the  concurrence  of  the  incumbent  and 
the  appointing  power.  In  cases  of  municipal  corporations, 
where  the  mode  of  appointment  is  by  election  from  a  certain 
class,  this  mode  of  vacation  by  resignation  and  acceptance 
has  often  been  judicially  recognized  and  allowed  as  valid^ 
A  learned  writer  observes  upon  the  cases  on  this  subject,  ^^  I 
presume  that  a  right  to  accept  a  resignation  passes  incidentally 
with  a  right  to  elect."  (  WUlc.  on  Mm.  Carp.  240.)  Indeed, 
this  seems  to  have  generally  been  taken  for  granted  by  the 
cases,  the  main  questions  having  been  on  the  mode  of  resigna- 
tion. On  these,  however,  the  cases  are  entirely  clear^  that  the 
resignation  may  be  either  in  writing  or  by  parol,  express,  or 
even  by  implication,  so  that  there  be  an  intent  to  resign  on  one 
side,  and  an  acceptance  on  the  other.  In  Le  Roy  v.  Tidderleyj 
(1  Sid.  14,)  Hale,  Ch.  Baron,  said,  that  every  corporation,  as 
suchj  had  power  to  accept  a  resignation.  This  was  agreed  by 
the  whole  court  in  Jmning^s  case^  (12  Mod.  402.)  In  Tay- 
lor*s  casCy  {Poph.  133,  4,)  it  came  out  that  one  Hazard  had 
agreed  with  the  city  of  Gloucester  to  resign  his  place  of  alder- 
man, in  consideration  of  JCIO  a  year  for  life.  His  wife  being 
discontented,  he  would  have  been  off.  Coventrec,  his  solici- 
tor, said  he  could  not  surrender ;  and  cited  Middlecofs  case^ 
an  alderman  of  B.,  where  the  opinion  of  the  court  was  (13 
Eliz.)  that  he  could  not.  Doderidge  answered:  "Perhaps 
they  would  not  accept  his  surrender."  Montague  said,  "  that 
Alderman  Martin  of  London  gave  up  his  alderman's  place  ^ 
and,  without  question,  any  man  in  such  a  case  may  surrender 
or  leave  his  place,  to  which  the  court  agreed ;"  and  held  him 
to  his  bargain.  Hazard? s  case  is  reported  to  the  same  eSeet  ixk 
2  Roll.  Rep.  11.     There  the  justices  appear  to  have  united  in 
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answering  Coventree  that  the  failure  of  the  alderman  of  B« 
to  effect  his  resignation,  was  the  refusal  of  his  superiors 
to  assent.  The  incidental  power  of  a  municipal  corpora- 
tion is  therefore  beyond  question.  {WUlc,  on  Mun.  Corp. 
240.).  The  case  is  analogous  to  the  present.  The  1  jR.  S. 
Ill,  112,  2d  ed.  ^  36,  goes  upon  the  principle  of  these  author- 
ities, and  I  think  comprehends  the  case  before  us.  After  de- 
signating Yarious  bodies,  boards  or  officers  to  whom  resigna- 
tions may  be  addressed  by  certain  officers,  it  adds,  {subd,  8,) 
^^  By  all  other  officers  to  the  body,  board  or  officer  that  appoint- 
ed them."  The  next  section  mentions  resignation  as  one  mode 
of  creating  a  vacancy. 

Where  no  particular  mode  of  resignation  is  prescribed  by 
law,  and  where  the  appointment  is  not  by  deed,  it  may  be  by 
parol ;  as  by  the  incumbent  declaring  to  the  appointing  power 
that  he  resigns  his  office,  or  will  continue  to  serve  no  longer, 
and  requesting  an  acceptance  of  his  resignation.  Nor  need  the 
acceptance  be  in  writing.  It  is  enough  that  the  office  be  treat- 
ed as  Yacant ;  for  instance  by  appointing  a  successor.  The 
leading  case  of  Rex  t.  Rippony  (1  Ld.  Raym.  563 ;  2  Salk. 
433,  S.  C.y)  resolves  both  these  points.  The  same  thing, 
touching  the  form  of  the  resignation,  was  agreed  in  Regina  v. 
Lane  J  as  it  appears  by  three  reporters.  (1  Ld.  Raym.  1304  ; 
Fost.  275,  and  11  Mod.  270.  See  Jennings^  case,  12  Mod. 
402,  S.  P.  ;  Regina  v.  Gloucester ,  HoWs  Rep.  450,  iSf.  P.) 
Indeed,  as  I  before  remarked,  a  vacancy  may  sometimes  arise 
from  a  mere  implied  resignation,  as  by  accepting  an  office  in- 
compatible with  that  which  is  claimed  to  be  vacant.  (The  Peo- 
pie,  ex  rel.  Whiting,  v.  Carrique,  2  HilPs  Rep.  97,  and  the 
books  there  dted.) 

I  am  not  aware  of  any  statute  forbidding  resignations  in  the 
common  law  form  ;  and  there  being  none,  as  I  believe,  1  can 
entertain  no  doubt  that  the  place  of  Captain  Lovcjoy  was  le 
gaily  vacated  ;  and  room  thus  made  for  the  appointment  of  a 
auccessor  according  to  the  statute.     He  refused  to  serve,  and 


UnCA,  JULY,  1842.  249 


y&n  Ondall  v.  Huird. 


in  effect  offered  to  surrender  his  place  to  the  appointing  power, 
by  which  the  offer  was  accepted  and  a  successor. appointed. 

I  do  not,  therefore,  stop  to  discuss  the  question  whether  the 
act  of  Colonel  Wagoner  was  judicial  in  its  character,  and  so 
conclusive  against  all  question  collaterally.  Wood  \.  Peake^ 
(8  John.  R.  69,)  a  case  of  appointment  by  justices,  of  a  consta- 
ble, looks  strongly  that  way  ;  and  if  correct  in  principle  that 
the  act  of  appointment  involved  a  judicial  determination  on 
the  question  of  vacancy,  it  is  conclusive.  I  confess  the  exer- 
cise of  a  power  to  appoint  in  a  given  case  always  has  appeared 
to  me  rather  an  act  of  ministerial  or  executive,  than  judicial 
power.  The  boundary  is  somewhat  confused  by  the  adjudica- 
tions, however,  and  I  am  sure  it  cannot  now  be  necessary  to 
examine  the  question. 

The  court  below,  I  think,  erred  in  holding  that  notice  by  the 
court  martial  to  the  delinquent,  of  the  fine  imposed,  was  es- 
sential to  the  right  of  issuing  a  warrant  for  collection  j  al- 
though he  had  not  personal  notice  to  appear.  The  only  con- 
sequence of  the  original  notice  not  being  personal  is,  that  after 
being  apprised  of  the  fine,  the  delinquent  has  ten  days  in  which 
to  appeal  from  the  decision  of  the  officer  instituting  the  court. 
The  provisions  touching  the  question  are  contained  in  1  li.  S, 
304  and  309,  2d  ed.  Even  if  it  be  the  duty  of  the  couK  to 
give  notice,  which  is  certainly  the  better  course,  yet  the  statute 
in  this  is  merely  directory.  It  does  not  make  the  notice  a  con- 
dition on  which  the  warrant  is  to  go ;  indeed  it  is  not  pretended 
that  there  is  any  positive  direction  to  the  court  on  the  subject. 
There  being  a  want  of  personal  notice  originally,  the  time  for 
appeal  is  very  properly  extended  ;  but  it  is  not  essential  to  this 
right  that  it  should  be  exercised  before  execution.  In  most  other 
cases,  the  appeal  may  as  well  be  taken  afterwards  as  before. 
If  the  execution  be  levied,  that  of  itself  is  notice,  and  a  suc- 
cessful appeal  will  subvert  the  levy  as  well  as  the  previous  pro* 
ceedings.  Admitting  it  therefore  to  have  been  the  duty  of  the 
court  to  give  notice,  they  have  neglected  their  duty  and  may 
be  liable  to  an  action,  if  any  mischief  arose  from  the  neglect. 

Vol.  III.  82 
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But  notice  not  being  put  forward  as  an  essential  prerequisite  to 
execution,  it  may  be  omitted  without  vitiating  the  proceedings. 
On  the  whole,  I  am  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed. 

Ordered  accordingly. 


Keeler  vi.  TnE  Fireman'^  Insurance  Company  or  the 
City  of  Albany. 

A  TctMl  win  not  be  conaidered  seaworthy ^  within  the  implied  warranty  in  a  poli- 
cy of  inaumee,  if,  in  navigating  a  river  where  it  is  cuatoroary  to  take  on  board 
a  licensed  pilot,  she  proceed  without  one. 

Otherwise  if  such  be  not  the  custom  ;  in  which  case  the  captain,  mate  or  ofther 
person,  possessing  the  requisite  skill,  may  act  as  pilot. 

Though  the  policy  contain  a  clause  expressly  providing  that  the  master  or  mate 
may  act  as  pilot  in  certain  specified  waters ;  this  will  not  be  construed  as  ne- 
gating their  customary  right  to  act  in  other  parts  of  the  voyage. 

In  an  action  on  a  policy  executed  in  this  state  upon  a  schooner  engaged  in  the 
coasting  trade,  it  appeared,  that  while  the  schooner  was  proceeding  up 
the  Potomac  river,  steering  for  a  port  in  Virginia,  she  was  diverted  from 
her  course,  and  wrecked  on  the  Maryland  side;  that  there  was  a  statute 
in  Maryland  for  licensing  pilots,  which  prohibited  persons  from  acting  as 
such  without  license ;  that  the  schooner  in  question  was  piloted  by  her  mate 
— a  man  well  qualified  for  the  purpose,  but  who  was  not  licensed  ;  and  that 
it  was  customary  for  the  masters  and  mates  of  vessels  of  the  size  of  the 
schooner,  and  engaged  in  the  same  trade,  to  act  as  their  own  pilots.  Held^  it 
not  appearing  that  the  jurisdiction  of  Maryland  extended  over  the  waters  of 
the  Potomac,  so  as  to  subject  to  her  laws  vessels  destined  for  a  Virginia  port, 
that  the  fact  of  there  being  no  licensed  pilot  on  board  the  schooner,  constituted 
no  defence  to  the  aotion. 

Semblt^  that  as  between  the  insured  and  underwriter,  a  statute  regnlatton  for  II- 
censing  pilots  and  enforcing  a  monopoly  in  their  favor  by  certain  penalties,  but 
containing  no  declaration  that  vessels  shall  be  regarded  as  nnseaworthy  for  non- 
compliance,  is  to  be  construed  as  directory  merely ;  and  though  a  vessel  proceed 
with  a  pilot  who  is  unlicensed,  yet  if  he  be  properly  qualified  in  other  respects, 
this  will  constitate  no  defence  to  an  action  on  the  policy. 

If  the  master  and  crew  of  a  vessel  be  ignorant  and  unskilled  in  the  duties  of  their 
profession  generally ;  this  will  amount  to  a  breach  of  the  implied  warranty  of 
^teworthineas,  and  discharge  the  under^rriters.    Per  Cowsn,  J. 

Otbefwte,  III  to  ighbtancfe  in  reipect  to  the  particular  navigation  where  the  tM- 
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•el  is  lost ;  ivrovidfid  it  appear  to  have  had  no  conneetioa  with  the  dinater. 

^er  Cowan,  J. 
If,  vfk  an  action  on  a  marine  policy,  the  judge  tell  the  jury  that,  in  eaie  the  loea 

arose  from  **  want  of  ordinary  prudence  in  the  navigation  of  the  vessel,"  they 

should  find  for  the  underwriters ;  thia  will  be  regarded  as  equivalent  to  submit. 

ting  the  question,  whether  the  loss  arose  either  from  igmraitce  or  ordinary  ntg^ 

UcU 
In  general,  whore  a  jury  have  passed  upon  conflicting  testimony,  the  court  will 

not  disturb  the  verdict  on  the  ground  of  its  being  against  the  weight  of  evi- 
dence. 
SmbU,  that  a  dedaUon  is  not  piedieable  of  noer  naoigaiion ;  especially  under  a 

mere  time  policy. 
Even  if  the  policy  limit  the  vessel  to  a  given  geographical  track,  and,  in  naviga. 

ting  a  river  on  her  general  course,  sho  negligently  and  unskilfully  depart  from 

the  channel,  this  will  be  no  deviation  in  the  legal  sense.    Semble. 
The  true  objection  to  a  deviation  is,  that  the  party  contracting  has  voluntarily 

substituted  another  voyage  for  that  which  has  been  insured.    Per  Cowkn,  J. 
Whether,  in  the  case  of  river  navigation,  there  may  not  be  a  deviaiion  by  such 

dehiy  or  other  acts  as  are  equivalent  to  substituting  one  voyage  for  another, 

fuere. 
The  case  of  JoUy'e  E**r$  v.  The  Ohio  Ine,  Co,  {WrighVe  Rep.  546,)  comment- 

ed  on  and  questioned. 

Action  on  a  policy  of  insurance,  tried  at  the  New- York  cir- 
cuit, in  November,  1841,  before  Kent,  C.  Judge.  The  policy 
was  for  $2000,  upon  the  schooner  Merchant^  "  at  and  from 
all  ports  and  places  in  the  coasting  business,  for  eight  months 
from  the  18th  of  May,  1835,''  &c.  It  contained  no  clause 
insuring  against  the  negligence  of  the  master  or  crew ;  and 
provitled  that  the  vessel  should  ^^  not  visit  any  port  south  of 
the  Chesapeake  bay  or  east  of  Boston,  without  the  consent 
of  the  company,  unless  obliged  thereto  by  stress  of  weather." 
The  captain  and  mate  were  "  privileged  to  stand  their  own  pi- 
lot up  Delaware  bay  and  river,  Hudson  river  and  Sandy  Hook." . 
The  vessel  was  wrecked  in  the  Potomac  river ;  and  this  action 
was  brought  for  the  loss. 

It  appeared  on  the  trial,  that  on  the  11th  of  November,  1835, 
the  schooner  passed  Smith's  Point,  at  the  mouth  of  the  Poto- 
mac, on  a  voyage  from  New- York  to  Alexandria  and  George- 
town.   While  pursuing  her  course  in  a  dark  night,  the  binna- 
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clc  light  went  out,  the  vessel  left  the  channel  leading  to  the 
Virginia  ports,  passed  to  the  Maryland  side  of  the  river,  and 
struck  on  Herring  Island  shoal,  -where  she  was  wrecked.  Evi- 
dence was  given  on  the  question  of  neglect,  and  as  to  the  cause 
of  the  light  going  out.  It  further  appeared  that  there  was  no 
licensed  pilot  on  board  ;  but  that  the  vessel  was  piloted  by  on^ 
Cossey,  who  was  well  acquainted  with  the  navigation  of  the 
Potomac,  and  who  shipped  at  New- York  as  mate  and  pilot.  It 
was  proved  to  be  customary  for  the  masters  and  mates  of  vessels 
of  the  size  of  the  one  in  question,  engaged  in  the  trade  to  Alex- 
andria and  Georgetown,  to  act  as  their  own  pilots ;  and  Cos- 
sey was  shown  to  have  been  a  skilful,  trustworthy  pilot,  and  a 
good  seaman.  Several  witnesses  who  knew  him  well,  spoke 
highly  and  decidedly  of  his  qualifications  and  good  habits. 
TJiere  were  no  pilots  to  Alexandria  or  Georgetown  holding  a 
branch  for  the  Potomac,  and  no  regular  pilots  for  that  river, 
except  on  the  Maryland  side. 

The  defendants  introduced  in  evidence  a  statute  of  Mary- 
land, entitled  ''An  act  to  establish  pilots  and  regulate  their 
fees,"  passed  Nov.  1803  ;  also  various  supplementary  statutes. 
It  was  proved  by  the  defendants  that  branch  pilots  had  been 
licensed,  and  were  acting  under  those  st^itutes  when  the  Merch* 
ant  was  lost. 

One  ground  of  defence  urged  was,  that  there  had  been  a  de- 
viation. In  respect  to  this,  the  judge,  in  charging  the  jury, 
said,  a  deviation  was  any  departure  from  the  course  of  the  voy- 
age from  intention  or  gross  negligence  ;  that  he  did  not  regard 
this  case  as  of  such  a  character.  If,  however,  the  jury  were 
satisfied  that  the  vessel  had  been  got  out  of  her  track  from  in- 
tention or  gross  negligence,  they  should  find  for  the  defend- 
ants ;  but  if  from  accident  merely,  that  would  not  discharge 
the  defendants.  As  to  another  ground  of  defence,  viz.  the  un- 
seaworthiness of  the  vessel  for  the  want  of  a  pilot,  and  the  ex- 
tinguishment of  the  binnacle  light,  the  judge  said,  he  was  not 
convinced  that  the  jurisdiction  of  Maryland  over  the  waters  of 
the  Potomac  was  exclusive,  so  as  to  oblige  vessels  trading  to 
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ports  ill  Virginia  to  take  pilots ;  but  however  that  might  be, 
the  laws  of  Maryland  did  not  compel  the  taking  of  a  pilot,  so 
as,  by  the  want  of  such  pilot,  to  avoid  the  contract  of  insu- 
rance. And  he  instructed  the  jury  that,  if  they  should  find 
the  vessel  had  on  board  a  person  competent  as  a  pilot,  accord- 
ing to  the  usage  in  evidence,  the  defendants  had  not  made  out 
their  defence  on  this  ground  ;  and,  as  to  the  binnacle  light,  if 
the  jury  should  find  that  it  went  out  from  any  original  defect, 
or  any  subsequent  defect  which  might  have  been  remedied  be- 
fore the  loss,  then  the  defendants  would  be  entitled  to  their 
verdict — otherwise  not.  The  defendants'  counsel  requested 
ihe  judge  to  charge,  that,  if  the  loss  arose  from  negligence  or 
ignorance  of  the  master  and  crew,  the  defendants  were  exone- 
rated. The  judge  said,  that  although  such  was  not  his  opinion 
where  the  proximate  cause  of  the  loss  was  a  peril  within  the 
policy,  yet  at  the  instance  and  with  the  assent  of  the  parties, 
and  in  order  that  this  question  of  fact  might  be  enquired  into, 
he  charged  that,  if  the  loss  arose  from  the  want  of  ordinary 
prudence  in  the  navigation  of  the  vessel,  then  the  jury  should 
find  for  the  defendants.  He  refused  to  charge,  though  request- 
ed by  the  defendants'  counsel,  that,  by  the  construction  of  the 
policy,  the  master  and  mate  were  precluded  from  acting  as  pi- 
lots up  the  Chesapeake  and  Potomac,  or  that,  by  the  laws  of 
Maryland,  the  vessel  was  bound  to  take  a  commissioned  pilot — 
or  that  those  law^s  went  to  prove  that  pilots  could  be  had  at  the 
capes  of  the  Chesapeake,  &c. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
(2261,29  damages  9  and  the  defendants  now  moved  for  a  new 
trial  on  a  case. 

J.  8.  Van  Rensselaer  §■  Willis  Hall,  for  the  defendants. 

D.  Lordj  Jun.j  for  the  plaintiff. 

.  By  ihe  Court,  Cowen,  J.     The  first  ground  taken  by  the 
defendants'  counsel  is,  that  the  terms  of  the  policy  precluded 
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the  captain  or  mate  from  acting  as  pilot  in  the  Potomac.  The 
policy,  for  some  reason,  allows  the  captain  and  mate  to  pilot 
up  Delaware  bay  and  river,  Hudson  river  and  Sandy  Hook. 
It  contains  no  express  condition  or  negative  against  their  act- 
ing as  pilot  in  any  other  river  ;  and  cannot,  I  think,  be  under- 
stood as  implying,  that  if  either  possessed  competent  skill,  he 
might  not  do  so.  The  permission  was  probably  intended 
to  be  absolute  in  respect  to  the  places  particularly  mentioned  ; 
but  at  others,  to  require  from  the  assured,  that,  at  his  peril,  who- 
ever acted  as  pilot,  should  possess  the  requisite  qualifications. 
The  case  stands,  then,  upon  the  general  doctrine,  that  in  rivers 
&c.,  where  it  is  not  customary  to  take  a  pilot  on  board,  the 
captain  or  mate  being  duly  qualified,  or  any  other  competent 
person  may  be  relied  on.  In  the  case  before  us,  the  actual 
pilot  was  one  Cossey,  the  mate,  shipped  as  such  at  New- York ; 
a  man,  as  was  fully  shown,  eminently  skilful  and  trustworthy 
both  as  a  seaman  and  a  pilot  up  the  Potomac,  possessing  a 
thorough  acquaintance  with  and  having  been  long  practiced  in 
the  navigation  of  the  river  and  the  general  duties  of  a  pilot. 
The  rule  laid  down  in  the  books  that  a  vessel  is  not  seaworthy 
unless  a  licensed  pilot  be  taken  on  board  for  the  navigation  of 
a  river,  is  put  with  the  qualification  that  such  a  practice  is  cus- 
tomary at  the  place.  {Law  v.  Uollingworth^  7  T,  JR.  160  ;  ] 
Phil,  on  Ins,  315.)  Here  the  custom  was  clearly  shown  to  be 
otherwise. 

Admitting  that  a  licensed  pilot  might  have  been  had  at  the 
mouth  of  the  Potomac,  and  that  the  laws  of  Maryland  required 
one  to  be  taken,  the  vessel  entered  the  river  and  was  steering 
for  a  port  on  the  Virginia  side.  There  is  nothing  in  the  case 
to  show  that  the  jurisdiction  of  Maryland  extended  over  the 
whole  river,  so  that  her  laws  would  control  vessels  steering  for 
ports  in  Virginia,  or  supersede  the  general  custom  in  Virginia 
to  sail  without  a  licensed  pilot.  But  if  otherwise,  it  is  a  seri- 
ous question  whether  the  omission  to  take  such  a  pilot  would, 
p^  «e,  vacate  the  policy.  Even  if  this  policy  had  been  ef- 
fected in  Maryland,  puch  a  law  would,  I  take  it,  be  comidered 
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as  merely  directory ;  and  unless  it  contained  a  clause  express- 
ly declaring  the  vessel  unseawortby  for  want  of  a  pilot,  it  could 
not  be  rei^eived  to  overcome  the  fact  that  there  vras  a  pilot  on 
board  of  capacity  and  integrity  entirely  proportioned  to  the 
difficulties  of  the  navigation.  The  directions  by  law  for  licen- 
sing pilots  on  a  river  and  enforcing  a  sort  of  monopoly  in  their 
favor  by  penalties,  like  the  5  Geo,  2,  ch.  20,  in  respect  to  the 
Thames,  have  not,  that  I  am  aware,  ever  been  extended  to 
avoid  a  policy,  merely  because  they  may  happen  to  have  been 
disregarded.  The  question  was  raised,  but  not  passed  upon, 
in  Law  v.  Hollingworth.  The  statute  of  Maryland  produced 
in  evidence  amounts  to  no  more. 

In  Watren  v.  The  Manufactutets?  Insurance  Company^  (13 
Pick,  618,)  it  was  held  that  a  non-compliance  with  the  statutes 
of  the  United  States,  requiring  that  every  vessel  bound  on  a 
voyage  across  the  Atlantic,  shall  have  on  board,  well  secured 
under  deck,  a  certain  quantity  of  wiiter,  under  penalty  of  a  cer- 
tain sum  of  money  to  the  crew  or  passengers,  in  case  they  shall 
be  put  on  short  allowance,  did  not  ipso  facto  render  the  vessel 
unseawortby,  or  the  voyage  illegal,  so  as  to  avoid  a  policy  of 
insurance.  (See  also  Ocean  Insurance  Company  v.  Polleysy  13 
Peters*  R,  157 ;  and  Keir  v.  Andrade^  6  Taunt,  498.) 

It  would  doubtless  have  been  erroneous  had  the  jury  been 
charged  that  general  ignorance  and  unskilfulness  of  the  master 
and  crew  in  their  profession  and  business  would  not  have  ren- 
dered the  vessel  unseawortby,  and  entitled  the  defi^ndants  to  a 
verdict.  (1  Phil,  on  Ins.  311,  312.)  But  T  do  not  understand 
the  learned  judge  so  to  have  charged  ;  nor  that  he  was  requested 
to  charge  the  contrary.  The  request  was  indeed  to  charge 
that,  ^^  if  the  loss  arose  fVom  the  negligence  or  ignorance  of  the 
master  and  crew,  the  defendants  were  exonerated."  I  under- 
stand this  Word  ignorance  as  here  used,  to  mean  ignorance  of 
the  particular  navigation  of  the  river  operating  as  the  cause  of 
the  disastef.  The  judge  then  adds,  that  though  his  opinion 
^tiis  t)therwise  of  the  law,  the  proximate  cau^  being  a  peril 
faUored  agabit,  yet,  ^  the  parties  hftd  coAiiented,  lie  shduM 
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charge,  and  did  so,  that  if  the  loss  arose  from  want  of  ordinary 
prudence  in  the  navigation  of  the  vessel^  then  the  jury  should 
find  for  the  defendants.  This  charge  followed  the  request,  and 
covered  the  whole  ground.  The  jury  have  found  there  was  no 
want  of  ordinary  prudence  in  the  navigation  of  the  vessel ;  and 
of  course  the  loss  could  not  have  happened  in  consequence  of 
ignorance  or  negligence.  There  is  indeed  no  very  great  com- 
pass of  skill  required  in  these  coasting  voyages ;  but  quoad  hoc 
it  must  be  competent  as  in  all  others ;  and  a  want  of  it  at  the 
outset,  especially  in  the  master,  would  be  a  fatal  violation  of 
the  implied  warranty  of  seaworthiness.  Any  subsequent  and 
temporary  state  of  unseaworthiness  cannot  operate  as  a  de- 
fence, where  it  appears  to  have  had  no  connection  with  the  dis- 
aster. (1  Phil,  on  Ins.  332.)  Here  the  jury  have,  by  their  find- 
ing, negatived  any  such  connection. 

The  jury  have  also  negatived  by  their  finding  on  the  same 
part  of  the  charge,  that  there  was  any  negligence  which  can 
furnish  a  color  of  defence.  They  say  there  was  no  violation 
of  even  ordinary  prudence.  It  is  insisted  that  the  finding  is 
against  the  weight  of  evidence.  The  question  was  very  fully 
investigated,  and  the  verdict  passed  upon  conflicting  evidence. 
There  is  clearly  no  such  preponderance  in  favor  of  the  defend- 
ants, that  we  should  be  warranted  in  disturbing  the  verdict. 

The  question  upon  the  lowest  degree  of  negligence  having 
been  thus  found  against  the  defendants,  it  of  course  disposes 
of  the  question  of  deviation  so  far  as  it  depended  on  a  depart- 
ure from  the  proper  track  of  the  vessel  through  the  higher  de- 
gree, viz.  gross  negligence.  Intentional  departure  was  also 
put  to  them  and  they  have  found  there  was  none. 

It  is  moreover  quite  difficult  to  perceive  how  deviation  can 
be  predicated  of  river  navigation  in  almost  any  case,  and  espe- 
cially under  such  a  policy  as  this.  It  is  a  policy  on  time,  cov- 
ering all  and  any  adventures  to  and  fro  in  the  whole  region  of 
the  coasting  trade  from  Albany  round  to  Boston,  and  thence  to 
Chesapeake  bay,  at  the  pleasure  of  the  owners.  That  the 
vessel  could  be  said  to  deviate  by  pursuing  any  track  within 
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these  limits,  it  would,  I  apprehend,  be  difficult  to  show.  A 
deviation  proper  is  always  relative  to  the  geographic  line  fixed 
by  the  policy.  But  if  this  had  tied  up  her  course  from  Alba- 
ny to  Georgetow^  or  Alexandrian,  she  being  in  the  Potomac 
crowding  a^il  for  her  port  of  destination,  though  so  unskilfully 
as  to  go  in  the  wrong  channel— one  that  was  never  taken  before 
for  sufli  a  purpose — yet,  so  long  as  she  kept  the  general  course 
of  the  river,  she  had  not^  I  apprehend,  deviaJ;ed  withia  the 
sense  of  the  law.  /o%'«  EsPrs  v.  The  Ohio  Ins.  Co.  ( Wright^$ 
Rep,  540,)  seems  to  suppose  the  contrary  j  but  stands  better, 
I  think  J  on  the  more  general  ground  of  a  gross  blunder  in  the  mas- 
ter. {Lodwicks  v.  The  Ohio  Ifis.  Ca.>&  Ohio  Rep.  435.)  Wheiher 
there  may  not  be  a  deviation,  in  such  case,  by  delay  or  other 
acts,  whereby  the  party  can  be  said  to  have  voluntarily  substi- 
tuted ^npth^r  voyage  for  that  described^  it  i^  not  material  to 
enquire,  because  there  is  no  color  for  saying  that  any  such  act 
took  pkce.  *^  The  true  objection  to  a  deviation  is,  that  the 
party  contracting  has  voluntarily  substituted  another  voyage, 
for  that  which  h^  bi^en.  insured."  {I^rd  Maiv^eld^  in.  Lavabre 
v.  Wilson^  1  Doug.  291.)(a> 

The  question  as  to  the  cause  of  the  binnacle  light  being  ex- 
tinguished was  also  submitted  to  th^  jury  ;  and  clearly  their  ver- 
dict should  not,  in  this  respect,  be  disturbed. 

New  trial  denied. 


(a)  Sm  Tkt  Uni9n  Inmnmcit  Ovmpgny  ▼.  Tyt§n,  (ttnU  p.  116.) 

voiu.  m.  33 
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Fuller  vs.  J*  A.  Rood. 

One  object  of  the  statute  allowmg  notice  of  special  matter  to  be  nibstitnted  ibr 
a  plea  was,  to  avoid  the  nicetiea  of  special  pleading ;  and,  being  of  a  highly 
remedial  character,  it  shoold  be  liberally  construed. 

In  a  notice  of  this  character,  technical  language  and  matters  of  mere  fonn,  such 
as  time  and  place,  may  be  wholly  disregarded ;  nor,  in  respect  to  substance 
even,  need  it  contain  all  the  particulars  of  a  special  plea. 

Such  notice  is  sufficient  if  it  fairly  put  the  phtintiff  in  possession  of  the  meanafor 
ascertaining  the  details  of  the  defence,  though  they  be  not  stated. 

In  judging  of  these  notices  the  court  should  look  to  tlie  condition  of  the  party, 
and,  in  the  exercise  of  a  sound  discretion  upon  the  nature  of  the  defence  as 
compared  with  the  notice,  determine  whether  a  man  of  ordinary  capacity  in 
business,  asswted  by  prafeasional  advice,  could  complain  that  he  liad  been  mis* 
led.    Per  Cuwbn,  J. 

In  trespass  brought  in  tlie  common  pleas  for  taking  cattle,  notice  ¥ras  given  with 
the  general  issue  that  the  cattle  belonged  to  R.  a  third  person,  and  that  the  de- 
fendant took  them  by  virtue  of  two  executions  issued  by  H.,  a  justice  of  the 
peace,  on  judgments  rendered  by  him  against  R. — naming  the  parties  in  whoea 
favor  the  judgments  were  rendered,  the  amount  of  the  judgments  respectively, 
and  the  time  of  issuing  the  executions.  Held,  that  the  notice  was  sufficient 
to  authorize  the  defendant  to  give  the  judgments  in  evidence ;  and  the  common 
pleas  having  ruled  otherwise,  their  judgment  was  reversed. 

The  case  of  Oorham  ▼.  Ckamberlaitif  (20' JoAn.  Rep.  746,)  commented  on,  and 
the  defence  of  which  notice  vraa  there  given,  declared  to  bo  admissible  undcff 
the  general  issue.    Per  Cowen,  J. 

Error  to  the  Chautauque  C.  P.  The  action  in  the  court 
below  was  by  John  A.  Rood  against  Fuller.  The  declaration 
was  in  trespass  for  taking  the  plaintiflF's  cattle.  Plea  not  guilty, 
with  notice  that  the  cattle  belonged  to  Clark  Rood — that 
the  defendant  took  them  by  virtue  of  two  several  executions 
issued  by  Francis  H.  Ruggles,  a  justice  of  the  peace  of  Chau- 
tauque county,  against  the  goods,  &c.  of  Clark  Rood — that  one 
of  the  executions  was  issued  on  the  15th  day  of  February, 
1841,  by  the  said  justice,  then  and  yet  a  justice  &c.  of  said 
county,  in  the  town  of  Pomfret  in  said  county,  on  a  judgment 
which  had  then  lately  been  rendered  by  the  said  justice  in 
favor  of  Alvot  Walker  and  John  Walker  against  the  said 
Clark  Rood|  for  |27^  damages  and  costs— that  the  oth- 
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ex  of  said  executions  ^as  issued  on  Ihe  day  and  year  last 
aforesaid,  by  the  justice  aforesaid,  at  the  place  aforesaid,  on  a 
judgment  then  lately  rendered  by  the  said  justice  against  the 
said  Clark  Rood  in  favor  of  Charles  J.  Orton,  for  $16,58  dama* 
ges  and  costs. 

On  the  trial,  after  the  plaintiflF  had  shown  the  taking  of  the 
cattle  by  one  Peebles,  a  constable,  and  that  the  defendant  par- 
ticipated in  such  taking,  the  defendant  offered  in  evidence  the 
executions  referred  to  in  his  notice.  The  plaintiff  objected  to 
the  evidence,  unless  the  defendant  would  first  prove  the  judg- 
ments upon  which  the  executions  were  issued.  The  court  sus- 
tained the  objection,  and  the  defendant  excepted.  The  de- 
fendant then  offered  to  prove  the  judgments  ;  but  the  plaintiff 
objected,  on  the  ground  that  the  defendant's  notice  of  special 
matter  was  not  sufficient  to  authorize  him  to  introduce  the 
judgments  in  evidence.  This  objection  was  also  sustained  by 
the  court,  and  the  defendant  excepted.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and,  after  judgment,  the  defendant  sued 
cut  a  writ  of  error. 

Marvifiy  for  the  plaintiff  in  error* 

*— -  Gardner^  for  the  defendant  in  error. 

By  the  Courts  Cowen,  J.  The  notice  suficiently  apprised 
the  plaintiff  of  the  judgments  against  Clarl  Rood.  In  its  ac- 
count of  these,  when  taken  in  connection  with  the  executions 
which  it  set  forth,  we  have  the  name  of  tke  justice,  the  parties 
and  the  amount.  It  is  not  correct  to  say,  that  a  notice  of  spe- 
cial natter  flftust  contain  all  the  particulars  requisite  in  a  special 
plea  ;  not  even  substantial  particulars,  in  so  many  words.  True, 
it  must  import  all  the  facts  material  in  a  special  plea  of  the 
same  matter  ;  {Shepard  v.  Merrill ^  13  John.  475  ;)  but  I  ap- 
.  preheiMl  it  will  be  sufficient,  though  far  less  definite.  Much 
may  be  left  to  implication — ^lo  a  general  and  comprehensive 
iMde  of  eatptenmon^  and  to  tile  cottpass  nnA  force  of  certain 
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vrovAs — which  would  not  be  admissible  in  a  plea.  That  the 
justice  rendered  judgment,  for  instance,  imports  that  he  ren- 
dered a  valid  judgment ;  viz.  after  notice  to  the  party,  and  in  a 
case  where  he  had  jurisdiction  of  the  subject  matter.  Otherwise 
there  could  be  no  judgment,  properly  so  called. 

The  great  point  in  a  notice  is,  that  the  party  should  be  intel- 
ligibly informed  of  the  matter  intended  to  be  set  up  as  a  de- 
fence. This  need  not  be  in  technical  language.  If  the  plain- 
tiflf  be  put  in  possession  of  the  means  for  direct  information, 
that  is  sufficient.  For  instance,  informing  him  that  the  execu- 
tion was  issued  by  such  a  justice,  on  a  judgment  between  cer- 
tain parties — without  more — would  be  enough  ;  because  the 
party  might,  by  enquiry,  inform  himself  of  all  requisite  partic- 
ulars. The  case  of  Chamberlain  t.  Gor/iam^  (20  John.  746,) 
in  the  court  for  the  correction  of  errors,  decides  enough,  and 
more  than  enough,  to  show  that  the  notice  in  question  was 
abundantly  sufficient.  In  answer  to  an  action  upon  a  note  given 
on  the  purchase  of  land,  made  by  the  defendant  and  paya- 
ble to  the  plaintiff,  the  defendant  gave  notice  of  a  simultaneous 
agreement  sealed  by  the  plaintiff,  to  deduct  from  the  note  the 
amount  of  certain  judgments  against  him,  if  any,  which  were 
a  lien  upon  he  land,  provided  the  defendant  should  be  obliged 
to  pay  them.  The  notice,  in  addition  to  this,  was  merely  to  the 
effect  that,  there  were  divers  judgments,  at  the  time  of  giving 
the  note,  outstatiding  against  the  payee,  which  were  a  lien 
upon  the  land  conveyed,  and  which  the  maker  had  been  6b]iged 
to  pay.  This  notice  was  held  to  be  too  general  and  indefinite, 
first  by  the  common  pleas,  and  afterwards  by  the  supreme 
court ;  but  the  judgment  of  the  latter  court  was  reversed  by 
the  court  for  the  conection  of  errors.  Chancellor  Kent,  who 
delivered  the  opinion,  certainly  laid  considerable  stress  upon 
the  judgments  being  against  the  payee  who  had  covenanted  to 
deduct  the  payments  upon  them.  But  his  whole  course  of  rea- 
soning went  on  the  ground,  that  a  notice  of  special  matter  is 
sufficient  if  it  be  so  certain  that  the  plaintiff  be  not  takai  by 
tarprise ;  and  he  held  that  the  party  ooold  not  ftUe[|[e  fufprisei 
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when  judgments  are  mentioned  of  record  as  existing  against 
himself.  The  reason  given  was,  that  the  notice  furnished  him 
with  the  means  of  enquiry  and  information.  The  notice  in 
that  case,  it  will  be  perceived,  was  entirely  barren  of  all  partic- 
ulars. It  was  no  more  than  saying,  "  there  were  judgments 
against  you  which  you  knew  of  and  which  t  was  obliged  to 
pay."  No  court,  place,  cause,  sum  or  party  plaintiff,  was 
mentioned.  In  the  case  before  us,  the  plaintiff  not  being  a 
party,  it  might  have  been  necepsary,  to  bring  it  within  Cham- 
berlain V.  Gorhamj  that  the  defendant  should,  as  he  has  done, 
name  the  justice,  or  parties.  Either  would  have  pointed  out 
the  means  of  obtaining  particulars ;  and  both  were  in  fact 
given,  with  the  amount. 

It  is  a  little  remarkable,  to  be  sure,  that  in  Chamberlain  v. 
Gorhaniy  the  cause  should  have  gone  from  the  common  pleas 
through  this  court  to  the  court  for  the  correction  of  errors, 
without  the  discovery  either  by  counsel  or  court  that  the  de- 
fence was  plainly  admissible  under  the  general  issue,  without 
either  plea  or  notice.  Such  a  consideration,  however,  detracts 
little  from  the  force  of  the  decision.  Every  body  assumed  the 
contrary,  and  the  whole  stress  of  the  case  was  rested  upon  the 
degree  of  certainty  required  by  the  statute  which  authorizes  a 
special  notice.  The  result  was,  first,  that  all  matters  of  mere 
form,  such  as  time  and  place,  may  be  disregarded  ;  and  second- 
ly, that  any  short  and  comprehensive  phrase,  such  as  one  desi- 
rous to  convey  a  general  knowledge  of  the  nature  of  his  defence 
would  use  in  conversation,  is  sufficient.  The  court,  in  judg- 
ing of  these  notices,  should  look  to  the  condition  of  the  party ; 
and,  in  the  exercise  of  sound  discretion  upon  the  nature  of  the 
defence,  as  (Compared  with  the  notice,  decide  whether  a  man 
of  ordinary  capacity  in  business,  assisted  too  by  professional 
advice,  could  complain  that  he  was  not  fairly  advised  either  of 
the  matters  intended  for  defence,  or  the  means  of  readily  ac- 
quiring the  requisite  knowledge. 

One  object  of  the  statute  allowing  notices  instead  of  pleas 
was,*  to  avoid  the  nicetiet  of  special  pleading.     Thtfse,  iHth 
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all  the  liberality  of  the  modern  cases  in  favor  of  receiTing  mat- 
ter of  avoidance  under  the  general  issue,  still  presented  real 
difficulties ;  many  times  working  the  sacrifice  of  important 
rights,  even  in  the  hands  of  skilful  lawyers.  The  statute  w^as 
highly  remedial,  and  ought  to  he  liberally  construed.  The 
remedy  should  as  far  as  possible  be  advanced,  and  the  mischief 
suppressed.  This  may  be  effected  -without  destroying  any  of 
the  principles  on  which  special  pleading  was  founded  ;  much 
better,  I  apprehend,  than  by  returning  to  the  ancient  system  in 
all  its  rigor,  as  England  has  done.  Looking  at  the  late  reports  of 
that  country,  one  is  led  to  believe  that  their  system  of  admin- 
istering justice,  even  with  the  power  delegated  to  the  judiciary 
of  prescribing  rules  for  special  pleading,  is  losing  more  by  for- 
mal and  verbal  disputes,  than  it  gains  by  narrowing  down  the 
point  in  controversy. 

We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed^ 

Judgment  rever8ed.(a)! 

(a)  See  Edwarda  y.  HtKihhm,  (24  Wend,  480,  4fi3.) 
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A  letter  of  attorney  authorizinfr  one  to  inue  notes  in  the  name  of  the  principal^ 

will  be  construed  as  extending  only  to  notes  issued  in  the  busmees  of  the  pria. 

cipal  or  for  his  benefit. 
If  the  intent  be  that  the  ittoTney  may  issue  the  notes  fur  bis  own  benefit,  or  the 

benefit  of  a  third  person,  the  authority  must  expressly  so  declare. 
In  genera],  where  one  acting  under  a  letter  of  attorney  transgresses  the  limits  of 

his  authority,  the  principal  will  not  be  bound  even  as  between  himself  and  the 

party  with  whom  the  attorney  deftls. 
As  between  one  dealing  with  an  agent  or  attorney  as  such,  and  the  prmcipal,  the 

former  is  chargeable  with  knowledge  of  the  legal  effect  of  the  authority ;  and 

he  most  therefore  inspect  it,  if  in  writing,  or  learn  its  language  in  the  best  way 

he  can,  if  by  parol. 
*n«  dsclarationidf  onslioiding  a  letter  «f  attoniey,  made  ia  tiM  eown  of  his 
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dealings  as  such  with  a  third  person,  are  a  part  of  the  re«  gttt^^  and  bind  his 
principal  equally  with  the  acts  to  which  tliey  relate. 

If  the  acts  of  the  attorney,  independent  of  all  extrinsic  cffcumstances,  be  such  as 
come  within  the  words  of  the  power,  and  he  profess  at  the  time  to  be  doing  the   ^ 
business  for  his  principal,  the  latter  will  in  genera]  be  bound ;  and  this,  though 
the  attorney  was  in  truth  dealing  for  himseK  or  a  third  person,  and  in  fraud  of 
the  principal. 

Otherwise,  if  the  person  dcaUng  with  the  attorney  be  chargeable  with  notieo  of 
the  fraud. 

Where  one  executes  an  instrument  in  another's  name,  designating  himself  ts  at. 
tomcy,  this  is  equivalent  to  an  express  declaration  on  his  part  that  he  is  acting 
in  the  business  and  for  the  benefit  of  his  principaL 

Id  general,  he  who  employs  an  agent  or  attorney  shall  lose  by  hb  fraudulent  or    • 
illegal  act,  in  preference  to  an  innocent  third  person.    Per  Cowen,  J. 

The  application  of  this  rule,  as  between  the  principal  and  a  bona  fide  holder  of    , 
notes  tiiado  or  endorsed  by  the  agent  or  attorney,  considered;  and  varioiis 
cases  on  that  subject  cited  and  reviewed.    Per  Cowen,  J. 

P.  gave  J.  a  letter  of  attorney  authorizing  the  latter,  among  other  things,  to  drftW 
and  endorse  notes  in  the  name  and  for  the  benefit  of  the  former ;  and  the  letter     ) 
was  deposited  with  a  bank  through  which  it  was  expected  some  of  the  business     / 
Wonld  be  done.    Various  notes  and  endorsements  were  subsequently  made  by    / 
J. ;  all  of  which  purported  on  their  face  to  have  been  executed  for  P.  in  con- 
formity  with,  and  in  pursuance  of,  the  letter  of  attorney.    In  truth,  however*    | 
the  notes  had  no  connection  with  P.*s  business,  but  were  given  for  the  acconu     ■ 
modation  of  third  persons,  who  endorsed  them  to  the  bank  in  which  the  letter      | 
of  attorney  had  been  deposited — the  latter  receiving  them  in  the  regular  eoursd      .• 
of  business,  without  notice,  and  for  a  valuable  consideration :   Held^  that  P. 
was  liable  to  the  bank  on  tho  notes ;  though  as  between  him  and  J.  they  werft^ 
unauthorized  and  fraudulent.     Nelson,  Ch.  J.  dissented. 

The  case  of  Atwood  v.  Mannings,  (1  Mann,  j-  Ryl,  66,  7  Bam,  ^  Crests.  42, 
S.  C,)  commented  on  and  explained. 

Though  a  partner  who  gives  the  note  of  the  firm  for  his  private  benefit,  thereby 
transcends  his  authority;  yet,  as  between  the  firm  and  a  bona  fide  holder,  tho 
note  is  valid.    Psr  Cowen,  J. 

Written  powers  are  to  receive  a  strict  interpretation ;  and  the  appointeo  must  seo 
at  his  peril  that  all  line  conditions  upon  which  the  exercise  of  the  power  is  mado 
to  depend,  arc  observed.    Per  Cowen,  J. 

If  a  note  be  discounted  at  a  bank  for  the  benefit  of  a  firm  of  which  one  of  tho  dU 
rectors  is  a  member,  and  it  be  shown  tliat  he,  with  knowledge  of  certain  facts 
tending  to  invalidate  the  note,  acted  as  a  member  of  the  board  of  directors 
which  ordered  the  discount,  the  bank  will  be  chargeable  with  notice.    Semble, 

Ereor  to  the  superior  court  of  the  city  of  New-York.  The 
action  in  the  court  below  was  by  the  North  River  Sank 
against  Aymar  and  Embury,  executors  &c.  of  Pexcel  Fowler 
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deceased,  on  eleven  promissory  notes  ;  six  of  which  purported 
to  have  been  made  on  behalf  of  the  defendants'  testator,  and 
were  signed  thus  ;  "  Pexcel  Fowler — Jacob  D.  Fowler,  att'y." 
Of  these  six  notes,  four  w^ere  payable  to  the  order  of  David 
Rogers  &  Son,  and  by  them  endorsed  ;  and  the  other  two  were 
payable  to  the  order  of  Jacob  D.  Fowler,  and  were  endorsed  by 
him,  and  by  D.  Rogers  &  Son.  The  remaining  five  notes  purport- 
ed to  have  been  made  by  Jacob  D.  Fowler,  payable  to  the  or- 
der of  Pexcel  Fowler,  and  >yere  endorsed  in  the  same  form  in 
which  the  other  six  notes  were  signed — viz  :  "  Pexcel  Fow- 
ler— Jacob  D.  Fowler,  att'y" — and  were  also  endorsed  by  D.  Ro- 
gers &  Son.  The  case,  as  it  further  appeared  on  the  trial,  was 
this  :  The  defendants'  testator,  in  his  life  time,  executed  to  Ja- 
cob D.  Fowler  a  letter  of  attorney  in  these  words :  "  Know 
all  men  &c.,  that  I,  Pexcel  Fowler,  of  &c.,  have  made  &c., 
Jacob  D.  Fowler,  of  &c.,  my  true  and  lawful  attorney,  fpr  me 
and  in  my  name,  place  and  stead,  and  to  my  use,  to  ask,  de- 
mand &c.,  all  such  sum  and  sums  of  money,  debts,  &c.  which 
are  or  shall  be  due,  owing  &c.  to  me,  &c.  I  do  further  au- 
thorize and  empower  the  ^aid  Jacob  D.  Fowler  to  draw  all 
checks  or  drafts  upon  any  of  the  banks  in  the  city  of  JSTew- York 
for  all  moneys  deposited  in  my  name^  to  endorse  any  prcmisso- 
ry  note  or  notes^  bills  of  exchange  or  drafts j  to  accept  all  bills 
of  exchange  or  drafts^  or  in  my  name  to  draw  any  note  or  noteSy 
to  enter  merchandize  at  the  custom  house  &c.,  and  to  manage 
and  negotiate  any  business  from  time  to  time  in  the  same  man- 
ner as  if  I  was  personally  present.  Giving  and  granting  unto 
my  said  attorney  full  power  and  authority  in  and  about  the 
premises  &c.  In  witness"  &c.  About  the  time  this  power 
was  executed,  Pexcel  Fowler  and  Jacob  D.  Fowler  called  to- 
gether at  the  banking  house  of  the  plaintiffs  and  left  it  in  their 
possession,  where  it  had  ever  since  remained.  The  notes  in 
question  were  all  made  during  the  life  of  the  defendants'  testa- 
tor, and  after  the  execution  of  the  power.  Nine  of  them  were 
not  made  or  endorsed  in  the  business  of  the  defendants'  testa* 
tori  nor  for  his  use  or  benefit,  but  for  the  accommodation  of 


UTICA,  JULY.  1842.  266 


North  River  Bank  v.  Aymar. 


David  Rogers  &  Son,  under  an  agreement  between  them  and 
the  firm  of  Fowler,  Gordon  &  Co.  (of  which  Jacob  D.  Fowler 
was  a  member)  for  the  mutual  exchange  of  accommodation  pa- 
per. Fowler,  Gordon  &  Co.  failed  in  business,  leaving  un- 
paid a  large  number  of  notes  made  and  endorsed  under  this 
agreement,  on  which  D.  Rogers  &  Son  were  liable,  and  which  had 
been  discounted  by  the  plaintiffs.  The  notes  in  question  were 
procured  by  D.  Rogers  &  Son  for  the  purpose  of  relieving 
themselves  from  such  liability,  and  were  passed  by  them  to 
the  plaintiffs  in  exchange  for  the  said  notes  of  Fowler,  Gor- 
don &  Co.  At  the  time  the  notes  in  question  were  received 
by  the  plaintiffs,  Samuel  D.  Rogers,  a  member  of  the  firm  of 
D.  Rogers  &  Son,  and  who  was  also  one  of  the  directors 
of  the  bank,  declared  the  notes  to  be  business  paper,  given 
for  goods  sold.  The  defendants  admitted  that  the  plaintiffs 
were  entitled  to  recover  on  two  of  the  eleven  notes  ;  and,  in 
respect  to  the  others,  the  court  charged  the  jury  that  Jacob  !>• 
Fowler  exceeded  his  authority — that  the  power  being  special, 
the  plaintiffs  were  affected  by  the  excess,  and  were  not  there- 
fore entitled  to  recover.  The  plaintiffs  excepted.  The  jury 
rendered  a  verdict  for  the  amount  of  the  two  notes  in  favor  oi 
the  plaintiffs,  who,  after  judgment,  sued  out  a  writ  of  error 
Some  other  facts  necessary  to  a  more  full  understanding  of 
the  case  will  be  found  stated  in  the  following  opinions. 

S.  G.  Raym-ondy  for  the  plaintiffs  in  error. 

/.  W.  Gerard,  for  the  defendants  in  error. 

CowEN,  J.  As  the  notes  in  question  were  received  by  the 
plaintiffs  in  exchange  for  the  notes  of  Fowler,  Gordon  &  Co.^ 
the  former  are  entitled,  so  far  as  their  rights  are  in  question  on 
this  writ  of  error,  to  be  considered  bona  fide  holders  in  the  fair 
course  of  trade  and  for  a  valuable  consideration. 

That  the  power  conferred  by  the  letter  of  attorney  was  lim- 
ited to  notes  in  the  proper  busmess  of  the  testatofi  and  thai  it 

Vol.  m.  34 
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would  have  been  so  independently  of  the  words  to  his  use^ 
there  can  be  no  doubt.  {Stainer  v.  Tysen^  post^  p.  279  j 
Mchol  V.  Green^  Peck^s  Rep.  283 ;  Butcher  v.  Tysen,  U,  8. 

^^^  Circ,  Court y  J^Tov.  1840,  4  Hunt^s  Merch.  Mag.  466.)  To 
fulfil  this  purpose  of  the  power,  it  was  essential  that  the  ma- 
king and  endorsing  should  be  upon  a  consideration  passing  to 
Pexcel  Fowler,  the  testator.  There  is  nothing  in  the  nature 
or  effect  of  such  a  power  which  authorizes  the  attorney  to  use 
it  for  his  own  benefit  or  the  benefit  of  any  one  excepting  the 
principal.  And  if  this  limitation  be  such  that  an  appointee 
.  would  be  bound  to  notice  the  fact  that  the  attorney  overstep- 
ped it,  then  these  plaintiffs  were  properly  cut  off  by  the  court 
below  from  their  claim  upon  the  contested  notes  and  endorse^ 
ments.  * 

The  general  rule,  that  when  an  attorney  does  any  act  beyond 
the  scope  of  his  power,  it  is  void  even  as  between  the  ap- 
pointee and  the  principal,  has  always  prevailed,  and  is  indeed 
elementary  in  the  doctrine  of  powers.  The  ground  on  which 
the  rule  rests  is  familiar.  The  appointee  need  not  deal  with 
the  attorney  unless  he  choose ;  and  it  is  very  reasonable  that 

^  he  should  be  bound  to  inspect  the  power,  when  in  writing,  or 
to  learn  its  language  in  the  best  way  he  can,  when  it  is  by  pa- 
rol. On  becoming  acquainted  with  it,  he  shall  be  holden  to 
understand  its  legal  effect,  and  must  see,  at  his  peril,  that  the 
attorney  does  not  transgress  the  prescribed  boundary  in  acting 
under  it.  I  say  in  acting  under  it ;  for  it  is  easy  to  compare 
the  act  with  the  words  to  which  it  must  conform  ;  and  so  far, 
there  is  nothing  unreasonable — nothing  impossible  or  even  dif- 
ficult. In  speaking  of  the  attorney's  acts,  I  certainly  mean  to  in- 
clude his  declarations  made  at  the  time,  or  in  the  business  which 
he  transacts  under  the  power ;  for  his  declarations  are  a  part 
of  the  res  gesta^  and  bind  his  principal  equally  with  the  act  to 
which  they  relate.  They  are  always  received  as  evidence 
against  the  principal.  I  authorize  a  man  to  borrow  a  sum  of 
money  for  me.  The  power  being  limited,  he  has  no  authority 
to  borrow  for  himself  or  his  neighbor.     He  goes  to  the  lender 
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and  borrows  in  my  name,  showing  him  my  written  power,  and 
declaring  at  the  same  time  that  he  takes  the  loan  on  my  ac- 
count. Both  his  acts  and  declarations  are  eridence  against 
me, 

A  question  often  arises  upon  this  and  the  like  cases,  how  far 
the  appointee  is  responsible  for  the  agent's  fidelity.  Take  it, 
in  the  instance  supposed,  that  his  acts  and  professions  make 
out  a  case  within  the  terms  of  his  authority ;  is  the  man  who 
advances  his  money  accountable  for  the  truth  or  the  good  faith 
of  a  transaction  which,  so  far  as  he  can  see  and  has  reason  to 
believe  at  the  time,  is  in  honest  conformity  with  such  authori* 
ty  ?  Take  it  that  the  attorney  comes  with  a  falsehood,  mean- 
ing the  loan  for  his  own  use,  or  the  use  of  another  whom  he 
desires  to  accommodate  ;  must  the  appointee  lose  his  money  ? 
He  brings  his  action  against  the  principal,  and  proves  the  let- 
ter of  attorney  and  the  loan  as  stated ;  is  it  necessary  to  do  ' 
more  1  or  can  the  principal  tuni  round  upon  him  and  show  that  /' 
his  attorney  was  false  to  his  interest,  and  so  infer  that  the  J^ 
man  who  trusted  to  his  letter  and  made  a  loan  apparently  ac* 
cording  to  its  purview,  must  himself  be  visited  with  the  con- 
sequences of  the  fraud  ?  I  confess  that,  until  I  heard  the  ar- 
gument in  this  cause,  I  had  supposed  the  mere  statement  of 
such  a  case  furnished  its  own  answer ;  and  that  to  allow  such  a 
defence,  would  be  pushing  the  duty  of  enquiry  on  the  part  of 
the  appointee  far  beyond  the  principle  on  which  it  is  founded — - 
indeed  to  an  extent  absolutely  impracticable. 

The  case  I  have  instanced  is,  in  principle,  the  one  now  be- 
fore us.  The  plaintiffs  were  apprised  that  Jacob  D.  Fowl«^ 
had  power  to  make  and  endorse  notes  in  the  business  of  the 
testator ;  and  notes  actually  made  and  endorsed  by  the  attor- 
ney, and  purporting  to  have  been  so  made  and  endorsed  in  con- 
formity with  the  power,  were  presented  to  and,  in  effect,  dis- 
counted by  the  plaintiffs.  This  act  was  equivalent  to  an  ex- 
press declaration  that  the  notes  were  made  and  endorsed  in  the 
business  of  the  testator.  A  man  gives  a  power  to  sell  land, 
and  the  attorney  executes  a  deed  in  the  name  of  the  principal. 
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The  transaction  imports  the  same  thing  as  a  recital  or  express 
declaration  referring  to  the  power ;  and  the  principal  is  equal- 
\  ly  estopped  to  deny  that  the  authority  has  been  pursued. 

There  are  a  few  general  principles  entirely  settled  and  uni- 
yersally  acted  upon,  especially  in  dealing  with  negotiable  pa- 
per, which  it  may  be  well  to  remember.  One  was  laid  down 
in  Hem  v.  Mchols^  (1  Salk.  289.)  The  defendant's  factor 
being  authorized  to  sell  silk,  defrauded  the  vendee ;  and  Holt, 
Ch.  J.  held,  that  the  principal  was  liable  for  the  deceit ;  "  for," 
said  he,  ^'  seeing  somebody  must  be  a  loser  by  this  deceit,  it 
is  more  reason  that  he  that  employs  and  puts  a  trust  and  confi- 
dence in  the  deceiver,  should  be  a  loser,  than  a  stranger.'' 
{See  also  Bowles  v.  Stewart,  1  Sch.  ^  Lef.  222  ;  The  Monte 
Mlegi'e,  9  Wheat.  644.)  An  application  of  this  principle  to 
men  who  had  authorized  an  agent  to  endorse  for  them,  was 
made  in  Putnam  v.  Sullivan,  (4  Mass.  Rep.  45  ;)  a  case  com- 
ing very  near  if  not  quite  up  to  the  one  before  us.  The  de- 
fendants, who  were  merchants,  having  occasion  to  be  absent, 
left  their  names  with  a  clerk  on  blank  paper,  to  be  filled  up  by 
him  and  advanced  on  the  sale  of  goods  by  the  house  upon  com- 
mission, or  to  renew  the  notes  of  the  house  when  due  at  the 
banks.  On  some  he  was  authorized  to  bind  them  as  makers, 
and  on  others  as  endorsers.  A  man  obtained  one  of  the  latter  from 
the  clerk  by  false  pretences,  wrote  and  signed  a  note  on  the 
other  side,  and  got  money  upon  it  for  his  own  use  on  the 
credit  of  the  endorsement,  the  lenders  having  no  notice  of  the 
fraud.  The  defendants  were  held  liable.  The  plaintiffs  were 
informed  too  that  it  was  a  blank  endorsement  which  had  been 
left  with  the  clerk,  to  be  used  in  the  business  of  the  defend- 
ants. Parsons,  Ch.  J.  said  :  "  Here  one  of  two  innocent  par* 
ties  must  suffer.  The  endorsees  confided  in  the  signature  of 
the  defendants ;  and  they  could  have  no  reason  to  suppose 
that  it  had  been  improperly  obtained.  On  the  other  hand,  the 
loss  has  been  occasioned  by  the  misplaced  confidence  of  the 
endorsers  in  a  clerk  too  young  or  inexperienced  to  guard 
against  the  arts  of  the  promissor."    Looking  at  the  fact  that 
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the  plaintiffs  knew  the  clerk  was  limited  to  use  the  note  in  the 
business  of  his  principals,  the  power  was  the  same  in  respect 
to  them,  as  that  of  Jacob  D.  Fowler  here  in  respect  to  the  bank. 
They  found,  as  the  bank  did,  that  the  agent  had  delivered  out 
the  note  to  the  promissor,  but  not  that  he  had  exceeded  his 
power,  though  he  had  done  so  in  fact.     Why  not  require  them 
to  stop  and  ascertain  whether  it  had  been  delivered  out  upon  a 
consideration  passing  to  the  defendants  7     The  answer  is,  that 
they  had  put  their  agent  in  a  condition  which  enabled  him  to 
impose  upon  strangers  by  apparently  pursuing  his  authority.  * 
They  had  given  him  a  discretion  to  speak  for  them,  both  by 
words  and  actions.     The  neglect  or  falsehood  of  their  agent, 
therefore,  was  legally  imputable  to  them.     The  paper  being 
issued  without  consideration,  whether  by  their  agent  or  them- 
selves, was  indeed  void  as  between  the  original  parties ;  but 
there  being  in  each  case  a  power  to  issue  paper  valid  in  form, 
it  could  not  be  impeached  in  the  hands  of  a  bona  fide  holder. 
Every  body  knows  that  a  partner  who  issues  a  note  of  the  firm 
for  his  own  benefit,  exceeds  his   power ;  but  the  firm  cannot 
avail  themselves  of  the  objection  as  against  a  bona  fide  holder. 
Another  case  is  that  of  Prescott  v.  Flynn^  {reported  in  Chitty 
on  Bills^  35,  no/e.  Am.  ed.  cf  1839.)     In  that  case  it  was  prov- 
ed by  circumstances  that  the  clerk  of  the  defendants  was  aU' 
thorized  to  endorse  for  them  in  their  business.     Availing  him- 
self of  that  authority,  he  endorsed  their  names  on  two  bills  of 
exchange  which  he  procured  to  be  discounted  for  his  own  ben- 
efit, and  absconded  with  the  money.     It  was  hardly  pretended 
that  the  plaintiff  was  bound,  though  he  knew  of  the  limitation, 
to  enquire  whether  in  truth  the  money  was  intended  for  the 
principals.     Indeed,  when  the  case  came  to  be  reported  in  9 
Bing.  19,  the  reporter  thought  the  fraud  to  be  so  entirely  im- 
material that  he  did  not  even  mention  it.     According  to  both 
reports,  the  court  took  it  for  granted  that  the  agent  acting  for 
himself,  instead  of  his  principals,  could  make  no  difference  as 
between  theni  and  the  plaintiff.     It  was  enough  that  he  had 
power  tb  act  in  the  defendants'  business^  and  did  apparently  s6 
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act.  In  Jfewland  v.  Oakley^  (6  Yerg.  489,)  an  attorney  hav- 
ing power  to  assign  notes  for  his  principal,  did  so  ;  but  em- 
bezzled the  money  which  he  got.  That  he  thus  assigned  for 
his  own  benefit,  was  held  not  to  affect  the  right  of  a  person  to 
whom  one  of  the  notes  came  in  the  course  of  trade. 
;  ^*  These  cases  respecting  the  limited  powers  of  agents  to  make 
/  endorsements,  accord  with  the  proposition  concerning  powers 
in  general  as  it  was  submitted  to  us  by  the  counsel  for  the 
plaintiff  in  error  ;  viz  :  "  Whenever  the  very  act  of  the  agent 
IS  authorized  by  the  terms  of  the  power,  that  is,  whenever  by 
comparing  the  act  done  by  the  agent  with  the  words  of  the 
power,  the  act  is  in  itself  warranted  by  the  terms  used,  such  act 
is  binding  on  the  constituent  as  to  all  persons  dealing  in  good 
faith  with  the  agent.  Such  persons  are  not  bound  to  enquire  into 
Vfacts  aliunde.  The  apparent  authority  is  the  real  authority." 
Such  a  rule  was  substantially  laid  dow^n  by  Lord  Ellenborough, 
Ch.  J.  in  Pickering  v.  Busk^  (16  East^  38, 43.)  He  says :  "  I 
cannot  subscribe  to  the  doctrine  that  a  broker's  engagements 
are  necessarily  and  in  all  cases  limited  to  his  actual  authority, 
the  reality  of  which  is  afterwards  to  be  tried  by  the  fact.  It  is 
clear  that  he  may  bind  his  principal  within  the  limits  of  the 
authority  with  which  he  has  been  apparently  clothed  by  the 
principal  in  respect  to  the  subject  matter ;  and  there  would  be 
no  safety  in  mercantile  transactions,  if  he  could  not."  {An- 
drews V.  Kneeland^  6  Coioen,  354, 357, 368,  and  the  books  there 
cited;  Rossiter  \.  Rossiter^S  Wend.  498,499,  and  the  cases 
there  cited.) 

How  were  the  plaintiffs  in  the  case  before  us  to  ascertain 
whether  Jacob  D.  Fowler  had  acted  in  good  faith  towards  his 
principal  1  On  their  agent  asking  one  of  the  payees,  Samuel 
D.  Rogers,  of  the  firm  of  David  Rogers  &  Son,  he  answers 
that  the  notes  were  business  paper,  given  for  goods  sold  ;  and 
this  is  another  circumstance  tending  to  perfect  the  parallel  with 
Putnam  v.  Sullivan. 

/'   The  only  adjudged  case  cited  on  the  argument  for  the  de- 
fendants in  error,  giving  color  to  the  idea  that  the  appointee 
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must  look  behinil  the  power,  is  Atwood  v.  Munnmgs^  (1 
Mann.  ^  Ryl.  66 ;  7  Bam.  ^  Cress.  42,  5.  C.)  The  pow- 
er in  that  case  was  extremely  limited,  being  tied  up  to  the  ac- 
ceptance of  bills  particularly  described.  The  words  were  : 
"  For  me,  and  on  my  behalf,  to  pay  and  accept  such  bill 
or  bills  &c.,  as  shall  be  drawn  &c.  on  me  by  my  agents 
or  correspatidentSj  as  occasion  shall  require.^'^  The  bill 
there  in  question  was  drawn  by  Burleigh,  a  partner  of  the 
defendant,  for  the  benefit  of  the  joint  concern  ;  and,  as  the 
court  held,  he  was  neither  a  correspondent  nor  agent  within 
the  meaning  of  the  power.  There  was  indeed  no  need  of  giv- 
ing effect  to  the  bill  by  an  acceptance  under  the  power ;  for 
Burleigh  was  authorized  to  bind  the  defendant  as  his  partner. 
The  court  held  that,  as  the  power  described  the  persons  whose 
names  must  appear  upon  the  bill,  the  authority  was  overstep- 
ped if  the  names  were  not  there.  In  other  words,  a  power  to 
accept  a  bill  drawn  by  an  agent,  did  not  extend  to  a  bill  drawn 
by  one  who  was  not  an  agent.  Here  the  power  contains  no 
such  limitation.  The  case  cited  accords  with  one  of  the  most 
familiar  rules  for  the  construction  of  powers  j  but  it  does  not 
apply.  If  the  principal  will  describe  the  particular  condition 
on  which  a  bill  shall  be  accepted,  however  idle,  even  to  the 
writing  of  it  with  a  steel  pen,  it  must  be  fulfilled.  There  it  was 
to  be  drawn  by  a  correspondent  or  agent ;  and  not  being  so 
drawn,  but  by  one  who  was  a  principal,  the  condition  failed. 
The  appointee  was  admonished  to  sec  at  his  peril  that  all  the 
prescribed  requisites  were  combined.  The  principal  would 
not  trust  the  attorney,  even  to  judge  of  the  parties.  There 
was  another  clause  in  the  power  which,  as  Bay  ley,  J.  inclined 
to  think,  also  amounted  to  a  condition.  The  bills  were  to  be 
drawn  as  occasion  should  require.  It  was  not  necessary  to  say 
that  the  plaintiff  was  bound  on  this  clause  to  see  the  occasion 
did  require ;  and  a  majority  of  the  judges  who  spoke  to  the  ^ 
question,  (Holroyd  and  Littledale,  Js.,)  did  not  say  so.  •  The 
two  reporters  do  not  entirely  agree.  In  7  Bam.  If  Cress.^  both 
of  the  two  latter  judges  are  made  to  discuss  the  question  :  in 
1  Mann.  4r  Ryl'y  Littledale,  J.  is  represented  as  having  given  a 
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naked  assent  to  what  Holroyd,  J.  said  ;  but  in  neither  does  it 
appear  that  any  but  Bayley,  J.  considered  the  actual  occasion 
of  accepting  as  a  condition.  The  report  of  his  argument  is 
substantially  the  same  in  both,  though  in  Bam.  ^  Cress,  he 
seems  to  have  thought  it  sufficient  to  have  called  for  the  letter 
of  advice.  Littledale,  J.,  in  Bam.  4*  Cress. y  thought  the 
words,  as  occasion  shall  require^  did  not  vary  the  question ;  and 
that  the  power  should  be  read  without  them.  This  was  con- 
ceding the  ground  taken  by  counsel,  that  the  attorney  had  a 
discretionary  power  to  judge  of  the  occasion.  I  have  looked 
into  some  authoritative  books  on  agency  to  find  how  this  case 
has  been  considered  by  learned  writers  who  had  studied  the 
subject.  It  is  introduced  into  the  late  edition  of  Paley  on 
Agency^  (p.  192,)  by  a  simple  statement  of  the  case,  with  the 
opinion  of  Bayley,  J.;  or  rather,  as  illustrating  the  general  re- 
mark, that  all  written  powers  are  to  receive  a  strict  interpre- 
tation, the  authority  never  being  extended  beyond  that  which 
is  given  in  terms,  or  is  absolutely  necessary  for  carrying  the  au- 
thority into  effect.  Judge  Story  mentions  the  case  several 
times  in  his  work  on  agency,  (pp.  22,  65  to  67,  69.)  but  e\i- 
dently  considers  it  as  holding  no  more  than  that  the  appointee 
is  bound  to  see  the  proper  parties  introiluced.  He  is  evi- 
dently of  opinion,  with  Littledale,  J.,  that  the  words  ^^  as  occa- 
sion shall  require,"  were  no  more  than  what  the  nature  of  such 
a  power  would  imply  without  them,  viz.  an  authority  in  the 
agent  to  govern  himself  according  to  the  emergencies  of  busi- 
ness. The  necessity  mentioned  by  Mr.  Justice  Bayley  of  call- 
ing for  the  letter  of  advice  was,  I  think,  virtually  denied  by 
what  Best,  Ch.  J.  and  the  whole  court  afterwards  held  as  to 
letters  of  instruction  in  WUhington  v.  Herrings  (5  Bing. 
492 ;  3  Moore  ^  Payne^  30,  S.  C.)  Such  letters  are  often 
confidential  between  the  parties,  and  contain  matters  not  fit  to 
be  divulged.  He  said,  all  that  was  necessary  for  the  plaintiffs 
•  to  enquire  for,  was  the  authority.  The  case  of  Atxoood  v.  Mun- 
nings  was  mentioned  by  Park,  J.,  and  he,  like  Judge  Story,  un- 
derstood it,  not  as  imposing  the  duty  to  enquire  into  the  state 
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of  the  principaPs  affairs,  but  only  as  to  the  character  of  the 
drawers.  In(leed,/there  is  hardly  any  rule  better  settled  or  of  v 
more  universal  application,  than  that  the  appointee  need  not 
enquire  as  to  matters  in  their  own  nature  private  or  confiden- 
tial between  the  agent  and  principal.  It  may  be  doubted,  says 
Mr.  Justice  Story,  if  upon  this  subject  there  is  any  solid  dis- 
tinction between  a  special  authority  to  do  a  particular  act,  and 
a  general  authority  to  do  all  acts  in  a  particular  business. 
Each  includes  the  usual  and  appropriate  means  to  accomplish 
the  end.  {Story  011  ^gencr/j  70.)  Is  it  among  those  means 
that  the  appointee  shall  lose  his  money,  because  the  attorney 
happens  to  betray  the  interests  of  his  principal  7  Would  not 
such  a  rule  rather  be  a  means  to  make  the  power  utterly  una- 
vailable 7  No  prudent  man  would  advance  his  money  under 
such  a  responsibility.  The  rule  supposes  a  degree  of  capacity 
to  look  into  the  affairs  and  even  the  private  intentions  of  oth- 
ers, which  no  human  being  possesses. 

In  the  case  at  bar,  the  principal  was  much  abroad,  and  had 
left  this  letter  of  attorney  with  the  bank  for  the  very  purpose 
of  obtaining  credit  there.  It  had  been  repeatedly  and  for  a 
long  time  acted  upon,  the  testator  having  an  account  at  the 
bank  ;  and  the  power  of  Jacob  D.  Fowler  never  hating  been 
drawn  in  question.  This  very  case  admits  the  validity  of  two 
out  of  the  eleven  notes  in  question.  Such  circumstances,  even 
without  the  letter  of  attorney,  should  bind  the  testator's  estate. 
In  Prescott  v.  Flynn,  the  defendants'  clerk  having  been  intro- 
duced as  confidential,  drawn  bills,  and  on  one  occasion  only 
been  empowered  to  endorse  in  their  business,  they  were,  from 
that  circumstance  alone,  held  liable  on  his  subsequent  endorse- 
ment of  their  names  for  his  own  benefit.  Here  we  have  a 
stronger  case.  Both  the  testator  and  Jacob  D.  Fowler  came 
with  the  letter  of  attorney,  and  deposited  it  with  the  plaintiffs ; 
the  attorney  had  drawn  and  endorsed  through  a  course  of  five 
or  six  years  ;  the  testator,  a  ship  master,  being  frequently  at 
home,  and  knowing  and  approving  every  act  nearly  up  to  the 
time  of  the  making  and  endorsing  now  in  question. 

Vol.  in.  86 
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f"^  In  JVtchol  V.  Greeuj  {Peck^s  Rep.  288,)  the  attorney,  under 
/  a  power  like  the  present,  dealt  directly  with  the  plaintiff,  pur- 
chasing on  his  own  account,  as  the  plaintiff  knew  ;  and  then, 
under  the  power,  made  and  endorsed  the  note  in  question. 
Haywood  and  Peck,  Js,  held,  what  we  have  just  now  decided 
in  Siainer  v.  Tysen^  {post^  p.  279,)  on  the  distinction  between 
taking  the  note  with  or  without  knowledge  of  the  fraud.  One 
judge  dissented,  and  one  took  no  part  in  the  cause.  It  does 
not  appear  how  it  was  finally  decided.  The  case  of  Butcher 
V.  Tyserij  which  was  before  the  circuit  court  of  the  U.  S.,  in 
November  term,  1840,  (4  HunPs  Merch.  Mag,  456,)  decides 
the  same  point  the  same  way.  The  plaintiff  cannot  complain 
that  the  defendant  clothed  his  agent  with  the  means  of  perpe* 
trating  a  fraud  when  none  has  been  actually  committed.  The 
difference  rests  entirely  upon  that  fact.  In  the  cases  cited,  the 
question  in  debate  was,  whether,  by  authorizing  the  agent  to 
issue  notes  in  the  name  of  the  principal,  without  words  ex- 
pressly restricting  the  issue  to  his  own  business,  be  did  not 
confer  the  power  of  issuing  them  for  the  benefit  of  every  body, 
even  including  the  attorney.  That  the  power  is  to  be  thus  con- 
strued, was  contended  in  the  case  before  us,  and  in  Stainer  v. 
Tysen.  We  have  arrived  at  the  conclusion  without  much  dif- 
ficulty, that  to  give  the  power  so  great  an  effect,  the  principal 
must  go  farther,  and  expressly  declare  his  meaning  that  the 
attorney  may  use  his  notes  for  the  benefit  of  others  beside  the 
principal. 

On  the  distinction  which  I  have  endeavored  to  establish  in 
favor  of  a  bona  fide  holder,  I  am  of  opinion  that,  in  the  case  at 
bar,  the  court  below  erred  when  they  charged  that  the  attor- 
ney had  exceeded  his  power  in  that  sense  which  avoided  these 
notes  in  the  hands  of  the  plaintiffs.  As  against  his  principal, 
y  he  did  exceed  his  power  ;  but  the  executors  must  look  to  him, 
not  the  plaintiffs,  for  their  indemnity. 

The  point  that  the  bank  had  notice  through  Samuel  D.  Ro- 
gers, the  director,  does  not  arise.  There  was  indeed  evidence 
that  he  had  notice  and  acted  as  director  in  respect  to  nearly 
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if  not  quite  all  the  notes.  If  these  things  finally  turn  out  to 
be  SO)  of  course  the  plaintiffs  cannot  recover  on  those  notes  in 
respect  to  which  they  were  thus  affected  with  notice.  {Bank 
of  the  United  States  v.  Davis^  2  Hill^  45 1<)  (a)  But  the 
question  was  entirely  excluded,  by  the  charge,  from  the  con- 
sideration of  the  jury  ;  and,  for  aught  we  can  see,  the  court 
laid  no  stress  upon  it.  They  put  the  case  on  the  naked  inde- 
pendent question  of  authority ;  and,  under  the  charge  given, 
the  jury  were  bound  to  find  for  the  defendants,  although  they 
believed  the  plaintiffs  were  lona  fide  holders.  I  have,  there- 
fore, as  in  duty  bound,  considered  them  such.  No  doubt  they 
were  so  in  fact.  If  not  so  constructively,  owing  to  one  of  their 
agents  having  had  notice,  they  must  fail ;  but  they  are  none 
the  less  entitled  to  have  the  question  tried  and  disposed  of 
upon  that  issue. 

Some  other  minor  points  were  mentioned  on  the  argument 
by  the  counsel  for  the  defendants  in  error ;  but  the  same  an- 
swer applies.  They  were  not  passed  upon  in  the  court  below. 
On  the  whole,  I  am  of  opinion  that  the  judgment  should  be 
reversed ;  a  venire  de  novo  to  go  from  the  court  below,  the 
costs  to  abide  the  event. 

Bronson,  J.  concurred. 

Nelson,  Ch.  J.  dissenting.  The  attorney's  power  was  lim» 
ited,  in  express  terms,  to  the  business  of  the  principal ;  and  the 
use  of  his  name  for  the  benefit  of  D.  Rogers  &  Son  was  without 
authority,  and  therefore  void.  The  plaintiffs  are,  moreover,  to 
be  deemed  cognizant  of  the  special  limitation  contained  in  the 
letter  of  attorney,  for  it  was  deposited  with  them  and  remained 
in  their  possession  down  to  the  time  of  discounting  the  notes 
in  question ;  and  even  without  this,  as  the  notes  were  signed 


(a)  See  The  National  Bank  v.  Norton^  (1  HtU,  579 ;)  Houiatonie  and  Let  Bank 
V.  Martin^  (1  Metcalft  Rep.  994 ;)  Fulton  Aank  ▼.  N.  IT.  and  Skaron  Canal  Co^ 
{4  Paige,  127.) 
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by  an  attorney,  it  was  their  duty  to  enquire  into  his  authority. 
Being  thus  advised,  the  plaintiffs  must  be  regarded  as  having 
discounted  the  papft"  under  the  hazard  of  showing,  before  they 
can  charge  Pexcel  Fowler  or  his  representatives,  that  it  was 
made  and  negotiated  by  the  agent  within  the  precise  limit  of 
his  authority ;  and  they  were  therefore  properly  required  to 
prove  that  the  notes  were  given  in  the  business  of  the  princi- 
pal. Having  failed  to  do  this,  I  am  of  opinion  that  the  di- 
rection of  the  court  below  was  right. 

It  is  insisted  the  bank  was  not  bound  to  enquire  further  than 
to  ascertain  that  the  attorney  was  empowered  to  make  and  en- 
dorse notes  for  his  principal.  But  the  same  instrument  which 
conferred  this  power,  also  contained  the  special  limitation,  and 
it  was  therefore  as  material  for  them  to  bring  the  case  within 
that,  as  within  any  other  part  of  the  authority.  The  one  qual- 
ified the  other,  and  both  must  be  regarded  in  ascertaining  the 
sum  of  the  whole.  Mr.  Lloyd,  in  his  valuable  edition  of  Pa- 
ley  on  Agency^  (p.  192,  3d  ed.)  observes,  that  all  written  pow- 
ers, such  as  letters  of  attorney,  or  letters  of  instruction,  receive 
a  strict  interpretation  ;  the  authority  never  being  extended  be- 
yond that  which  is  given  in  terms,  or  is  absolutely  necessary 
for  carrying  the  authority  so  given  into  effect.  He  refers  to 
Jltwood  V.  Munnings^  {1  Bam,  if  Cress,  278,)  which,  in  prin- 
ciple, is  decisive  in  favcr  of  the  judgment  of  the  court  below. 
There,  the  power  was  given  to  the  wife  of  the  defendant,  "  for 
him  and  on  his  behalf  to  pay  and  accept  such  bill  or  bills  of 
exchange  as  should  be  drawn  or  charged  on  him  by  his  agents, 
&c.,  and  generally  to  do,  negotiate  and  transact  the  affairs  and 
business  of  him  (Munnings)  during  his  absence,''  &c.  She 
accepted  four  bills  drawn  by  one  of  the  partners  of  Munnings, 
the  proceeds  of  which  were  applied  in  payment  of  partnership 
debts.  Another  bill  was  afterwards  drawn  in  order  to  raise 
money  to  take  up  the  former  ones,  which  was  accepted  by 
Munning's  wife  and  discounted  by  the  plaintiffs.  The  ques- 
tioii  was,  whether  the  wife  had  authority  to  bind  her  husband 
by  the  acceptance.    The  court  of  E.  B.  held  that  she  had  not ; 
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that  as  the  bill  was  accepted  by  procuration,  the  party  taking 
it  should,  in  the  exercise  of  a  reasonable  prudence  and  caution, 
have  required  the  production  of  the  power,  when  he  would 
have  seen  that  it  only  gave  authority  to  accept  bills  for  the 
defendant  and  on  his  behalf ;  that  no  such  power  was  requisite 
as  to  the  partnership  transactions,  for  the  other  partners  might 
have  bound  him  by  their  acceptance  ;  and  that  the  words  must 
be  confined  to  their  obvious  meaning,  viz.  an  authority  to  ac- 
cept in  those  cases  where  it  was  right  for  him  to  accept  in  his 
individual  capacity.  {See  also  Story  on  Agency^  pp.  64,  65, 
66.) 

In  the  present  case,  the  notes  were  discounted  by  the  plain- 
tiffs in  the  business  and  for  the  benefit  of  D.  Rogers  &  Son — 
a  transaction  clearly  not  within  the  power.  But  it  is  insisted, 
the  plaintiffs  had  a  right  to  assume  that  the  notes  were  made  in 
the  course  of  the  business  of  Pexcel  Fowler,  and,  therefore, 
within  the  authority  of  the  attorney ;  or  if  not,  that  the  plain- 
tiffs were  at  least  justified  in  relying  upon  the  implied  repre- 
sentations of  the  agent  that  they  were  notes  of  this  description, 
as  evinced  by  his  act  in  making  and  putting  them  in  circula- 
tion.    I  cannot  assent  to  either  of  these  propositions. 

The  plaintiffs  having  the  letter  of  attorney  before  them  are  ^ 
chargeable  with  notice  of  the  limitations  contained  in  it.  They 
knew,  therefore,  that  the  agent  had  authority  to  make  and  en- 
dorse the  paper  only  while  acting  in  the  business  of  his  prin- 
cipal ;  and  that  if  done  for  the  benefit  of  D.  Rogers  &  Son,  or 
in  the  business  and  for  the  benefit  of  others,  Pexcel  Fowler 
would  not  be  bound.  This  the  plaintiffs  saw  upon  the  face  of 
the  power  ;  and  it  was  their  own  folly,  therefore,  if  they  took 
the  notes  without  first  enquiring  into  the  circumstances  under 
which  they  were  made,  or  neglected  to  ascertain  the  truth  of 
the  transaction  between  the  attorney  and  D.  Rogers  &  Son  by  * 
means  of  which  the  paper  came  into  their  hands.  Had  the* 
plainti&  gone  into  the  enquiry  in  respect  to  which  they  were 
thus  admonisked  by  the  terms  of  the  power,  they  would  hare 
learned  a^  once  that  the  attorney  had  far  eaceeeded  his  authori- 
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ty,  and  that  he,  together  with  D.  Rogers  &  Son,  were  engaged  in 
the  perpetration  of  a  gross  fraud  upon  the  principal.  To  say 
that  the  plaintiffs  are  bona  fide  holders,  and  that  their  title  to  the 
paper  is  therefore  to  be  protected  because  they  were  in  point 
of  fact  ignorant  of  the  fraud  of  the  attorney,  is  but  saying  that 
a  party  may  acquire  rights  by  his  own  remissness  and  neglect — 
may  wilfully  shut  his  eyes  and  ears  against  the  truth  when 
spread  before  him,  and  insist  in  a  court  of  justice  that  he  had 
no  knowledge  of  its  existence.  Being  admonished  of  the 
special  limitation  of  authority,  it  behoved  all  parties  dealing 
with  the  paper,  at  their  peril,  to  enquire  and  ascertain  whether 
or  not  the  notes  were  made  within  it ;  and  as  no  one  was 
bound  to  take  them  until  he  was  satisfied  of  this  fact,  there  is 
no  hardship  in  holding  the  plaintiffs  to  the  proof  of  it. 

It  is  said,  however,  that  the  attorney,  by  making  and  put- 
ting the  notes  into  circulation,  virtually  affirmed  they  were 
made  in  the  course  of  the  business  of  his  principal,  and  hence 
within  the  scope  of  the  power.  But,  is  it  possible  that  the 
agent,  by  his  own  acts  or  declarations,  can  enlarge  the  power 
beyond  that  defined  and  limited  in  his  letter  of  instructions  ? 
that  he  can  thus  virtually  make  himself  a  general^  instead  of  a 
special  agent,  in  despite  of  his  principal  1  Are  not  all  persons 
dealing  with  him,  bound  to  look  to  the  letter  of  instructions — to 
the  written  authority  conferred — for  the  purpose  of  determin- 
ining  the  extent  of  it  1  The  argument  goes  the  unreasonable 
length  of  saying,  in  effect,  that  however  distinct  may  be  the 
limitation  of  authority,  still  no  person  dealing  with  the  agent 
is  bound  thereby,  provided  his  acts  be  of  such  a  description  as 
might  possibly  come  within  it ;  that  the  party  dealing  with 
him  is  not  bound  to  enquire  and  ascertain  if  the  agent  is  in 
fact  acting  within  the  limitation,  but  shall  be  protected  if  it  be 
simply  shown  that  he  appears  to  be  so  acting,  whatever  the 
fact  may  be.  That  is,  if  the  principal  has  empowered  him  to 
make  and  endorse  notes  in  the  course  of  transacting  his  busi- 
ness, the  agent  may  make  and  endorse  them  in  the  business  of 
any  one^  that  he  may  do  this  for  the  purpose  of  paying  the 
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debts  of  his  (the  agent's)  bankrupt  house,  or  may  loan  the  se- 
curities for  the  benefit  and  accommodation  of  his  bankrupt 
neighbors.  I  admit,  that  not  only  the  acts,  but  the  declara-\ 
tions  and  representations  of  the  agent,  are  binding  upon  the 
principal  while  acting  within  the  scope  of  his  authority  ;  but  I 
cannot  agree  that  either  can  enlarge  or  add  to  the  authority,  ^y 

I  am  of  opinion,  therefore,  that  the  judgment  below  is  cor- 
rect ;  bui  as  a  majority  of  the  court  are  of  a  diflferent  opinion, 
the  judgment  must  be  reversed. 

Judgment  reversed. 


Stainer  v.  Tysen. 


A  ntked  power  to  do  ftcts  for  and  in  the  naoio  of  the  principal,  ne^tes  all  autboru 
ty  on  the  part  of  the  attorney  tu  act  for  the  benefit  of  any  one  beaido  the  prin- 
cipal; and  persons  dealing  with  the  attorney,  as  such,  are  bound  to  notice  this 
limitation. 

If  an  agent  or  attorney  transcend  the  limits  of  his  authority,  and  the  person  with 
whom  he  deals  has  notice  of  this,  sufficient  to  put  him  upon  enquiry,  he  cannot 

'  charge  the  principal. 

D.  executed  a  letter  of  attorney  authorizing  6.  to  draw  and  endorse  notes  for  and 
in  the  name  of  the  former.  Afterwards  G.,  being  a  member  of  a  firm  largely 
indebted  to  the  plaintiff  and  utterly  insolvent,  but  with  which  D.  had  no  con- 
nection, applied  to  the  plaintiff  for  a  compromise,  and  terms  were  agreed  on ; 
whereupon  G.  made  a  note  in  D.'s  name,  payable  to  the  firm,  and  delivered  it 
to  the  plaintiff  by  way  of  perfecting  the  compromise,  i/e/i,  in  an  action 
against  D.,  that  the  plaintiff  could  not  be  deemed  to  have  received  the  note 
bona  fide;  and  as  G.  had  given  it  without  authority,  the  action  could  not  b^ 
maintained. 

Assumpsit,  tried  at  the  New  York  circuit,  in  March,  1841, 
before  Edwards,  C.  Judge.  The  action  was  on  a  promissory 
note  payable  to  the  order  of  George  W.  Tysen  &  Co.,  by  whom 
it  was  endorsed  to  the  plaintiff.  The  note  purported  on  its  face 
to  have  been  made  by  the  defendant  David  I.  Tysen,  by  George 
W.  Tysen  his  attorney.  It  appeared  on  the  trial,  that  before  the 
making  of  the  note,  the  defendant  executed  a  letter  of  attorney 
in  these  words  :  ^^  Know  all  men  &c.,  that  I,  David  I.  Tysen, 
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of  &c.,  bare  made,  constituted  and  appointed^  and  by  thete 
presents  do  make,  constitute  and  appoint  George  W.  Tysen, 
of  &c.,  my  true  and  lawful  agent,  for  me  and  in  my  name, 
place  and  stead,  to  demand,  sue  for  &c.,  all  sums  of  money 
due  and  owing  to  me  &c. ;  also  to  receive  and  transfer  any 
stocks  standing  in  my  name,  or  to  wbicb  I  may  bave  any  rigbt ; 
to  draw  and  to  endorse  checks^  notes  and  bills  of  exchange  in 
my  name;  and  to  receive  dividends  &c.  Giving  and  grant* 
ing  to  my  said  attorney  full  power  and  authority  &c.  about  tbe 
premises,  as  fully  to  all  intents  and  purposes  as  I  might  or 
could  do  if  personally  present"  &c.  Tbe  note  in  question 
was  given  under  the  following  circumstances  :  Prior  to  its  date, 
George  W.  Tysen — ^then  a  member  of  a  firm  styled  George 
W.  Tysen  &  Co.  which  was  largely  indebted  to  the  plaintiff 
and  utterly  insolvent — applied  to  the  plaintiff  in  behalf  of  his 
firm  for  a  compromise.  Terms  were  agreed  on  ;  and  George 
W.  Tysen  made  and  delivered  the  note  by  way  of  perfecting 
the  compromise.  The  signature  to  the  note,  as  well  as  the 
endorsement,  were  in  the  hand  writing  of  George  W.  Tysen. 
It  was  not  pretended  that  the  defendant  was  at  all  connected 
with  the  firm  of  George  W.  Tysen  &  Co. ;  indeed,  it  was  ex- 
pressly admitted  by  the  plaintiff's  attorney  on  the  trial,  that 
the  note,  so  far  as  the  defendant  was  concerned,  was  given 
without  consideration.  The  plaintiff,  however,  when  he  took 
it,  was  not  apprised  in  terms  of  that  fact.  Upon  these  facts 
appearing,  the  judge  directed  the  jury  to  find  for  the  defend- 
ant, which  they  accordingly  did.  The  plaintiff  excepted,  and 
now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

JV*.  D.  Ellingwoody  for  the  plaintiff. 

J.  Wallisy  for  the  defendant. 

By  the  Courts  Cowen,  J.  Tbe  argument  by  which  those 
who  advance  money  or  discharge  debts  on  the  faith  of  paper 
executed  under  letters  of  attoney  like  thie ,  daim  that  tbe 
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principal  should  be  bound  at  all  events,  is,  that  he  has  author- 
ized another  in  general  words  and  without  any  qualification  to 
give  his  notes.  That  having  given  such  authority,  he  cannot 
require  any  person  who  takes  under  it  to  notice  and  decide  at 
his  peril  whetlier  the  agent  act  in  good  faith  towards  his  prin- 
cipal or  not.  That  he  has  virtually  authorized  his  agent  to  speak 
conclusively  and  by  way  of  estoppel  as  to  all  extrinsic  circum- 
stances— all  facts  not  apparent  on  the  face  of  the  power,  or 
actually  known  to  the  man  who  trusts  to  it.  That  the  attor- 
ney, by  the  very  act  of  making  the  note  &c.  does,  in  effect, 
declare  that  it  is  available.  Some  of  us  felt  so  much  difficulty 
upon  this  argument  in  The  Jforth  River  Bank  v.  Aymar^  that 
we  held  the  question  under  advisement,  and  directed  a  second 
discussion,  which  took  place  in  the  course  of  the  same  term  at 
which  the  present  case  was  argued.  (May  term,  1842.)  The 
answer  given  to  the  argument  is,  that  such  letters  of  attor- 
ney import,  in  their  own  nature,  an  obligation  to  act  for  and 
in  behalf  of  the  principal  and  in  his  proper  business  ;  that  the 
man  who  receives  the  note  is  bound  to  look  to  the  power,  and 
in  so  doing  must  take  notice  of  its  legal  effect  at  his  peril  ; 
that  he  is  therefore  bound  to  see  that  the  attorney  does  not  go 
beyond  his  power  by  making  or  endorsing  notes  for  the  benefit 
of  himself  or  persons  other  than  his  principal.  The  authori- 
ties pro  and  con  are  cited  in  The  JSTorth  River  Bank  v.  Aymary 
{ante  p.  262.) 

But  we  are  all  of  the  opinion  that  the  necessity  for  weigh- 
ing these  arguments  does  not  exist  in  the  case  before  us.  It 
cannot  be  pretended  that,  where  the  person  who  takes  the  note 
is  aware  of  the  attorney  acting  fraudulently  towards  his  princi- 
pal, there  is  any  color  for  insisting  on  the  ground  of  estoppel. 
There  is  no  doubt  that  a  power  drawn  up  nakedly  to  do  acts 
for  and  in  the  name  of  the  principal,  negatives  all  idea  of  inter- 
est in  the  agent,  or  authority  to  act  for  the  benefit  of  any  one 
beside  the  principal.  This  limitation,  therefore,  the  plaintiff 
was  bound  to  notice.  It  is  an  intrinsic  fact,  and  when  he  is 
moreover  told  that  the  attorney,  as  between  himself  and  prin* 
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cipal,  is  abusing  his  trust,  the  reason  for  making  the  act  con* 
elusive  entirely  ceases.  The  plaintiff  himself  then  becomes  a 
party  to  the  fraud.  In  this  case,  he  must  be  presumed  to  have 
known  who  it  was  that  constituted  the  insolvent  firm  of  George 
W.  Tysen  &  Co.,  the  payees  of  the  note — a  firm  which  had  just 
compromised  with  him — ^and  that  this  defendant  was  therefore 
not  a  member  of  the  firm.  Had  he  been,  there  was  no  need  of 
George  acting  as  attorney.  When  a  person  sees  the  note  of  a 
stranger  made  and  endorsed  by  one  of  the  payees  to  discharge 
their  own  debt,  and  takes  such  an  endorsement,  he  has  seen 
enough,  in  connection  with  the  power,  to  raise  a  strong  suspi*- 
cion,  not  to  say  conviction,  that  the  whole  is  a  fraud  upon  that 
stranger.  It  is  too  much  to  allow  that  he  may  shut  his  eyes  and 
say,  he  supposed  there  was  some  special  circumstances  on  which 
the  attorney  had  a  right  thus  to  act.  The  transaction  is,  OA 
its  face,  out  of  the  ordinary  course  of  business.  This  was  of 
itself  sufficient  to  put  him  on  enquiry.  In  the  case  of  The  J^orth 
River  Bank  v.  Jlymar^  it  was  assumed  that  the  plaintiffs  were 
bona  fide  holders. 

We  are  therefore  of  opinion  that  the  circuit  judge  was  right 
in  directing  a  verdict  for  the  defendant. 

New  trial  denied. 


CtJMMiXGS  vs.  Vorce. 


One  whnie  goodii  have  been  tortiouily  taken  may  maintain  replevin  either  in  tlw 

eepit  or  in  the  detmeit  at  hie  election.    Baonson,  J,  dlteented. 
Though  goods  have  been  taken  from  the  owner  bj  an  act  of  treepaae,  he  may  waivo 

hti  right  to  proceed  for  the  force,  and  recover  their  valne  in  trover^  or  even  in 

tmumptiL    Ptr  Cowsif,  J. 
The  doctrine  advanced  by  Brian,  Ch.  J.,  in  6  H,  7.  9.,  that  a  tortioos  taking  of 

gooda  changes  the  property,  overruled. 

RttLSTiif,  for  the  wrongful  detention  of  a  horse,  tried  be- 
fore QuDLSY,  C.  Judge,  at  the  EHe  citctdt,  in  August,  1640. 
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The  proof  was  of  a  tortious  taking  from  the  plaintiff's  pos- 
session ;  whereupon  the  plaintiff  sued  out  this  writ  of  re- 
plevin, and  delivered  it  to  the  sheriff  to  be  served.  He  went 
with  the  sheriff  to  the  defendant  and  demanded  the  horse ; 
and  immediately  afterwards  the  writ  was  served.  The  judge 
decided  that  the  demand  was  made  after  suit  commenced,  and 
hence  was  not  available  in  this  suit;  and  that  proof  of  an 
unlawful  taking  would  not  sustain  the  action  in  this  form. 
He  therefore  ordered  a  nonsuit,  to  which  the  plaintiff  except- 
ed, and  now  moved  for  a  new  trial  on  a  hill  of  exceptions. 

M.  Fillmorej  for  the  plaintiff. 

D.  TUUnghast^  for  the  defendant. 

CowEN,  J.  I  think  replevin  in  the  detinet  will  lie  in  this 
case,  on  the  same  principle  as  that  which  makes  trover  concur- 
rent with  trespass,  or  assumpsit  concurrent  with  both,  where 
there  has  been  a  tortious  taking.  In  either  case  it  is  compe* 
tent  for  the  plaintiff  to  waive  his  right  to  proceed  as  for  the 
force,  disregard  it  in  declaring,  and  even  fall  down  to  an  ac- 
tion in  form  ex  contractu.  {Vid.  1  Hill^  240,  and  note  (a), 
with  the  cases  there  cited;  Floyd  v.  Wiley ^  1  Missouri  Rep. 
430 ;  643,  S,  C.  and  S.  P.)  (o) 

.  I  admit,  the  distinction  between  replevin  in  the  cepit  and  de- 
tinet is  sustained  by  the  analogy  of  the  old  cases,  or  rather  die- 
tUy  which  denied  that  detinue  would  lie  where  the  taking  was 
tortious.  My  answer  is,  that  those  cases  or  dicta  rest  on  the 
same  slender  principle  as  the  denial  in  Bishop  v.  Viscountess 
Montague^  {Cro,  Eliz.  824,)  that  trover  is  concurrent  with 
trespass  de  bonis.     In  trover  for  a  tortious  taking,  Walmsley 


(a)  See  Pritehard  v.  Fort,  (1  /.  /.  Mareh.  543,  4 ;)  Morriwn  r.  Rog9r$,  (t 
iS§%mm.  R,  317.)  The  latter  caie  follows  the  doctrine  Id  MuMehoeettt  ae  ^ 
^MilhlBd  by  Joim*  r.  Homr^  (5  Pick.  285,)  eUted  in  note  (a)  to  1  HiU,  940. 
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and  Kingsmil,  Js.,  there  held  that  ti  cspass  only  would  lie.  But 
Anderson  and  Warburton  contra:  for  the  plaintiff  may  elect,  as 
he  may  have  detinue  or  replevin  for  goods  taken  by  a  trespass. 
The  justices  who  took  ground  against  the  action  were  evident- 
ly staggered  by  recollecting  what  Brian,  J.  had  said  in  6  H. 
7.  9.,  viz.  that  detinue  would  not  lie,  because  the  property  was 
changed  by  the  trespass ;  and  the  original  owner  was  not  a 
proper  party  to  the  action,  because  every  plaintiff  in  detinue 
roust  show  property  in  himself.  Walmsley  and  Kingsmil  af- 
terwards changed  their  minds.  {Cro.  Jac.  60.)  I  had  sup- 
posed that  idea  completely  dissipated  by  a  great  many  cases 
of  n  later  date  which  are  beyond  all  question  and  yet  cannot 
stand  with  it.  Yavisour,  J.  denied  Brian's  law  at  the  time ; 
and  I  think  Mr.  Chitty  does  not  speak  too  strongly  in  calling 
it  fallacious  for  all  purposes  of  legal  reasoning  at  the  present 
day.  (1  Chit,  PL  123,  jim.  ed.  1840;  and  see  1  Wheat. 
Selw.  Jim.  cd.  of  1839,  p.  665,  note  (3)  ;  2  Leigh^s  Jf.  P.  782, 
note  (6).)  It  has  been  very  sensibly  repudiated  in  North  Car- 
olina, oven  in  its  application  to  the  action  of  detinue,  as  Chitty 
thinks  it  should  be.  {Johnston  v.  Pasteur^  Cam.  fy  J^orto. 
464,472  ;  Wade  v.  Edwards,  2  Hayw.  221.)  So  in  Kentucky. 
{ManselPs  adm^r  v.  Israel,  3  Bibb,  510,  512 ;  Omngs  v.  Fri- 
er, 2  Marsh.  268,  9.)  In  the  first  of  the  Kentucky  cases,  the 
ground  is  taken  on  the  weight  of  authority  that,  as  in  trover, 
the  plaintiff  may  waive  the  tort,  at  his  election.  {Pierce  v. 
Hill,  9  Porter^ s  Alab.  Rep.  151,  154,  S.  P.  resolved  on  a  very 
learned  opinion  by  Collier,  C,  J.;  Irwin  v.  Wells,  1  Missouri 
Rep.  9,  and  Overfield  v.  Bullitt,  id.  749, 50,  S.  P. ;  and  vide 
JSTeely  v.  Lyon,  10  Yerg.  478 ;  Burnley  v.  Lambert,  1  Wash. 
Virginia  Rep.  308,  S.  P.  assumed.) 

Thus  I  think  the  case  itself  on  which  the  analogical  argu- 
ment is  sought  to  be  rested,  must  be  considered  as  displaced 
from  the  law  by  the  progress  of  conflicting  judicial  decision. 
The  doctrine  concerning  the  election  of  actions  has  in  the 
mean  time  been  acquiring  greater  strength  and  compass.  To 
my  mind,  it  abounds  with  principles  and  analogies  which  ob- 
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Tiously  Tvarrant  the  election  of  replevin  in  the  detinet,  though 
there  has  been  a  tortious  takmg. 

Nelson,  Ch.  J.  concurred. 

SaoNsoN,  J.  dissenting.  As  the  demand  was  made  after  the 
writ  had  been  delivered  to  the  sheriff  to  be  served,  it  goes  for 
nothing,(&)  and  the  plaintiff  must  rely  on  the  original  trespass 
in  taking  the  property.  The  question  then  is,  whether  reple- 
vin in  the  detinet  will  lie  for  a  tortious  taking.  The  action  of 
detinue  has  been  abolished,  and  the  action  of  replevin  has  been 
extended  to  cases  where  the  goods  are  "  wrongfully  detained.'* 
(2  JR.  S,  553,  §  15,  and  p.  522,  §  1.)  But  the  statute  requires 
that  the  distinction  between  the  common  law  action  of  replevin 
for  a  wrongful  taking,  and  the  substituted  remedy  for  the  old 
action  of  detinue  should  be  kept  up  in  the  writ  and  plead- 
ings.    {Id,  p.  528,  §  36,  39, 40.) 

At  the  common  law,  detinue  lies  where  the  defendant  wrong- 
fully detains  goods  which  came  lawfully  to  his  possession,  as 
by  delivery  or  finding.  The  plaintiff  must  have  either  an  ab- 
solute or  special  property  in  the  goods  at  the  time  the  action 
is  brought ;  and  it  was  laid  down  by  Brian,  Ch.  J.  so  long  ago 
as  the  year-book,  (6  H.  7.  9,)  that  detinue  will  not  lie  where 
the  defendant  took  the  goods  tortiously  ;  for  by  the  trespass 
the  property  of  the  plaintiff  is  divested.  The  soundness  of 
this  reasoning  has  been  very  justly  questioned  in  the  modern 
books ;  but  the  doctrine  that  detinue  will  not  lie  in  such  a  case 
seems  not  to  have  been  overruled.  The  gist  of  the  action  is 
the  wrongful  detention ;  and,  as  a  question  of  pleading,  the 
delivery  or  finding  laid  in  the  declaration  is  said  to  be  mere 
matter  of  inducement,  and  not  traversable.  Still,  I  find  no 
adjudged  case  in  the  English  courts  where  detinue  has  been 


(6)  Whether  this  would  be  so  where  the  writ  is  delivered  with  ezpreei  iMtroe- 
tioM  to  the  officer  not  to  lerve  it  tintil  after  demand,  and  the  officer  acts  ao- 
cordinclj,  quert*    {S§§  I  HiU,  130,  note  (a)  and  the  coies  there  eUed.) 
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maintained  apon  a  tortious  taking.  Some  of  the  books  direct' 
ly  affirm  that  the  action  will  not  lie,  and  others  impliedly  ad- 
mit the  same  doctrine.  {F.  JV.  JB.  138;  Co.  Lite.  286,  b.; 
Vin.  Ahr,^  tit.  Detinue^  (B.)  and  {B.  2  ;)  dm.  Dig.j  tit.  De- 
tinuej  (D.;)  Bac.  Mr.^  tit.  Detinue^  p.  661,  and  664,  (C.)  7/A 
Lmd^  ed.;  3  Black.  Com.  151 ;  Bull.  JV.  P.  49,  51 ;  1  Selw. 
Jf.  P.  (  Wheat.)  664—7  ;  2  Leigh's  JV.  P.  782  ;  Bateman  v.  El- 
man^  Cro.  Eliz.  866 ;  Gledstane  v.  Hewitt j  1  Crcmp.  fy  Jer.  565  ; 
Walker  v.  Jones^  2  Cromp.  ^  Mees.  672 ;  4  Tyr.  915,  S.  C; 
1  Chit.  Plead.  139, 140,  ed.  of  '37 ;  and  ^ec  Kettle  v.  Bromsallj 
Willes'  /2. 1 18 ;  Bishop  v.  Montague^  Cro.  Eliz.  824  ;  Dalston  r. 
Janson^  5  JV/od.  90.)  It  was  said  in  JSft//^  v.  Graham,  (4  J7o«. 
4r  Pu//.  140,)  that  detinue  would  lie  where  the  goods  came  to  the 
defendant's  possession  by  wrong  ;  but  in  that  case  the  proper- 
ty was  actually  delivered  to  the  defendant  by  the  plaintiff, 
though  under  a  contract  which  was  invalid  in  consequence  of 
the  defendant's  infancy.  In  Johnston  v.  Pasteur^  {Cam.  ^ 
Jforw.  Rep.  464,)  it  was  held,  that  the  action  wouhi  lie  with- 
out regard  to  the  manner  in  which  the  defendant  got  posses- 
sion ;  but  it  was  admitted  that  this  was  a  departure  from  the 
common  law  rule.  In  Holbrook  v.  Wight,  (24  Wend.  169,) 
the  goods  came  lawfully  to  the  defendant's  possession. 

As  the  plaintiff  may  have  replevin  in  the  cepit,  as  well 
as  trespass  and  trover,  for  the  injury  of  which  he  complains, 
there  seems  to  be  no  good  reason  for  extending  the  remedy  by 
replevin  in  the  detinet  to  the  case  of  a  tortious  taking.  I  thi&k 
the  nonsuit  was  properly  ordered. 

New  trial  granted. 
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Rt;t)D  and  another  vs.  Datis. 

A  nonmiit  may  bo  granted  at  the  trial  of  a  cauae  on  tbe  toftimony  adduced  by 

the  defendant. 
In  order  to  warrant  the  granting  of  a  nonsoit  under  such  circumfdaneca,  it  ia  not 

ncceseaiy  that  tlie  oYidence  given  by  the  defendant  be  in  its  nature  cotie/tiMve— • 

G.  g^  a  reoordi  or  aooiething  importing  abflolote  verity :  it  ia  enough  that  a  vcr. 

diet  for  the  plaintiff  would  be  against  the  clear  weight  and  effisct  of  the  avi^ 

dcnce. 

Error  to  the  New- York  common  pleas.  G.  &  R.  L. 
Rudd  sued  Davis  in  the  court  below  under  the  act  entitled 
"  An  act  for  the  better  security  of  mechanics  and  others  erect- 
ing buildings  in  the  city  and  county  of  New- York."  {Scss. 
Lam  o/'30,  p,  412,  end  Stss.  Laws  o/'32,  p.  181.)  The  ac- 
tion was  by  the  plaintiffs  as  material  men  against  the  defend* 
ant  for  whom  one  Harold  Gecr  had  contracted  in  writing  to 
erect  certain  houses  in  the  city  of  New- York.  The  plaintiffs* 
attested  account  against  Geer  was  sensed  on  the  defendant  on 
the  16th  of  November,  1838.  After  the  plaintiffs  had  rested, 
the  defendant  proved  that  the  buildings  were  substantially  fin- 
ished, according  to  the  contract,  on  the  13th  of  November, 
1838,  when  he  paid  Geer  all  that  was  due.  The  evidence  of 
payment  at  the  day  mentioned  was  full  and  complete.  In  re- 
ply, the  plaintiffs  attempted  to  show  that  the  payment  was 
made  with  intent  to  defraud  them.  The  court  below  were  of 
opinion  that  the  plaintiffs  had  failed  to  show  fraud  in  the  pay- 
ment, and  directed  a  nonsuit ;  although  the  plaintiffs  insisted 
on  going  to  the  jury.  The  latter  excepted,  and,  after  judgment, 
sued  out  a  writ  of  error. 

C.  Cy  Connor  J  for  the  plaintiffs  in  error. 

/:  L.  Masony  for  the  defendant  in  error. 

By  the  Courts  Cowebt,  J.  The  evidence  of  payment  to  the 
contractor  in  full,  after  the  buildings  were  substantially  com- 
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pleted  and  before  the  attested  account  of  the  plaintiffs  was 
served,  was  decisive.  So,  I  think,  was  the  evidence  of  the 
fairness  of  the  payment  in  respect  to  the  plaintiffs.  The 
court  below  thought  the  whole  case  so  clear  for  the  defend- 
ant, that,  if  a  verdict  should  be  rendered  against  him,  they 
would  be  obliged  to  grant  a  new  trial.  They  therefore  re- 
fused to  submit  the  case  to  the  jury,  though  requested  to  do 
so  by  the  plaintiffs'  counsel.  It  is  now  hardly  pretended 
that  there  was  evidence  on  which  the  jury  could  have  found 
for  the  plaintiffs  with  any  color  of  propriety  ;  but  the  nonsuit 
is  thought  to  be  erroneous,  because  it  was  granted  on  the  evi- 
dence of  the  defendant.  It  is  said  that  to  warrant  a  nonsuit 
on  his  evidence,  after  a  plaintiff  has  made  out  a  prima  facie 
case,  the  evidence  must  be  conclusive  in  its  character — ^a  rec- 
ord, for  instance,  or  something  amounting  to  absolute  verity — 
so  as  to  present  a  mere  question  of  law.  We  do  not  under- 
stand this  to  be  the  rule.  It  is  enough  that  a  verdict  for  the 
plaintiff  would  be  against  the  clear  weight  and  effect  of  the  de- 
fensive evidence,  whatever  may  be  its  character.  {Davis  v. 
Hardyj  6  Bam.  fy  Cress.  225  ;  Stuart  v.  Simpson,  1  Wend. 
376,  379  ;  Demyer  v.  SauzeTj  6  id.  436—8 ;  Wilson  v.  Wi//- 
iamsy  14  id.  146  ;  Fort  v.  CollinSj  21  id.  109 ;  Jansen  v.  ^ck- 
€r,  23  id.  480.) 

As  to  the  evidence  in  reply,  it  was  the  plaintiffs';  and  fail- 
ing, as  we  think  it  did,  to  overcome  the  defence,  or  even  to 
raise  a  question  of  fraud  for  the  jury,  it  was  still  more  obvi- 
ously proper  to  withdraw  this  from  their  consideration. 

Judgment  affirmed. 
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The  People  vs.  Madam  Restell^  alias^  Ann  Lohman. 

A  depontion  de  bene  eeee  relatingr  to  a  criminal  charge,  taken  under  an  order  of 

the  genera]  eecsiona  previoaa  to  any  indictment  found  in  that  court  or  lent 

there  for  trial,  in  extra-judicial  and  void.     Semble ;  per  BaoNiON,  J. 
Witneases  cannot  be  examined  de  bene  esee  at  the  instance  of  the  pubUe  proeeeU' 

tor,  even  after  indictment  found ;  though  thej  may  be,  at  the  instance  of  the 

defendant. 
After  issue  joined  upon  an  indictment,  the  defendant  may  examine  witnesses 

residing  out  of  the  state,  upon  commisBion ;  and  the  public  prosecutor  is  enti> 

tied  to  join  in  the  commission,  and  name  witnesses  on  the  part  of  the  people. 
The  right  of  taking  depositions  de  bene  eeee  in  civil  suits,  formerly  existed  in  this 

state  as  mere  matter  of  court  practice;  but  is  now  sanctioned  by  legislative 

enactment.    Per  Bronson,  J. 
There  is  no  authority,  at  common  law,  for  taking  depositions  in  criminal  cases 

out  of  court,  without  the  consent  of  the  defendant 
The  dictum  in  Matthews  v.  Po«<,  {Comb,  62,)  that  witnesses  may  bo  examined  in 

criminal  eases,  before  a  judge,  by  leave  of  the  court,  overruled. 
The  general  rule  in  criminal  cases  is,  that  the  witnesses  must  appear  in  court  and 

be  confronted  by  the  accused  party.    Per  Bronson,  J. 
Tho  only  exception  to  this  rule  recognized  at  common  law,  is  that  of  difing 

deelarationst  in  prosecutions  for  homicide.     Semble;  per  Brons«3N,  J. 
Depositions  taken  by  the  coroner  on  holding  an  inquest,  the  accused  being  ab. 

sent,  are  not  evidence  against  him  upon  the  trial  of  an  indictment.     Semble; 

per  Bronson,  J. 
Otherwise,  as  to  depositions  taken  before  a  committing  magistrate  pnrsnant  to  3 

R.  S.  708, 9,  §  13,  et  eeq  ;  provided  the  statute  has  been  followed,  and  the  wit. 

ness  cannot  be  produced  at  the  trial  by  reason  of  his  death,  &c. 
Our  statute,  unlike  that  of  Phil,  jr  ^^ory,  authorizes  tho  taking  of  these  deposit 

tions  in  eases  of  misdemeanor  as  well  an  felony. 
The  principle  on  which  these  depositions  are  received  in  evidence,  examined  and 

discussed.     Per  Bnonson,  J. 
In  order  to  render  such  a  deposition  competent  evidence,  the  examination  must 

in  gvneral  be  in  the  presence  of  the  accused,  so  that  he  may  know  the  precise 

words  which  the  witness  uses,  and  observe  throughout  his  manner  of  testifying. 
The  cases  of  Rex  v.  Forbes,  (1  HolVs  N.  P.  Rep.  597,)  and  Rex  v.  Smith,  (id. 

6)4,  2  Stark.  Rep.  308,  Russ,  j-  Ry.  Cr.  Cas.  339,  S.  O.,)  commented  on  and 

explained. 
If  desired  by  the  accused,  he  has  a  right  that  his  counsel  shall  bo  present  during 

the  examination. 
A  reasonable  time  after  the  arrest  should  be  allowed  for  the  purpose  of  employing 

counsel,  where  the  accused  requests  it ;  and  if  the  magistnte  refoss  tbiS|  the 

deposition  will  not  be  svidenoe. 

Vol.  in.  37  , 


290  CASES  IN  THE  SUPREME  COURT. 

Th«  People  v.  RecUll. 

The  mnswers  of  (he  witncBB  should  be  on  oath ;  and  hence,  instead  of  taking  the 

examination  first  and  then  swearing  him  to  the  truth  of  the  statement,  he 

should  be  sworn  Itefore  the  examination  commences. 
The  deposition  should  be  taken  as  nearly  as  possible  in  the  elact  words  of  the 

witness.    Per  Bronson,  J. 
It  is  essential  that  the  accused  should  have  a  full  and  fair  opport unity  of  cross. 

examining ;   and  if  tliis  be  denied  him,  the  deposition  will  not  be  competent 

evidence. 
The  deposition  will  be  invalid,  moreoyer,  if  the  oath  administered  to  the  witness 

do  not  extend  to  hU  answers  to  questions  put ;  e.  g.  where  it  is  merely  to  the 

truth  of  a  statement  previously  drawn  np. 
The  original  information  and  depositions  taken  before  the  warrant  was  issued, 

however  formally  drawn  up,  are  not  in  themselves  evidence  against  the  accused 

at  the  trial. 
Otherwise,  perhaps,  if,  on  the  accused  being  brought  in  pursuant  to  the  warrant 

of  arrest,  the  magistrate  re-swear  the  aecuser  and  witnesses  in  due  form, 

read  over  the  former  depositions  in  their  presence  and  that  of  the  accused,  and 

then  give  the  latter  full  opportunity  to  cross-examine ;  though,  as  to  this  prac 

tice,  gtfere.    Per  Baoiiao!i,  J. 
A  deposition  will  not  in  general  be  allowed  to  be  read,  where  it  is  shown  that  the 

magistrate  refused  to  put  down  pertinent  answers  made  by  the  witnestt  on  cross.. 

examination,  even  though  the  magistrate  swear  that  the  identical  answcre  are 

contained  in  the  direct  examination ;  especially,  if  the  latter  took  place  whev 

the  accused  was  not  present. 
If,  however,  the  tame  question  be  put  by  tlie  accused  several  times,  and  a  uni. 

form  answer  returned,  one  insertion  in  the  cross-examination  is  enoogh.    Per 

Bronsou,  J. 
Where  the  roagistnto  who  took  the  deposition  swean  that  it  was  taken  under  the 

statute,  it  may  be  presumed  that  all  necessary  forms  were  duly  observed,  unless 

the  contrary  be  shown. 
A  deposition  irregularly  taken,  will  not  be  aided  by  a  snbseqaent  offer  on  the  part 

of  the  magistrate  to  re-examine  the  witness,  and  give  the  accused  the  right  of 

erose^zamining. 
If  a  deposition  before  a  magistrate  has  been  altered  since  its  completion,  so  ae  to 

appear  to  have  been  taken  before  another  tribunal — e.  g.  the  general  session»^ 

it  cannot  be  read  in  evidence ;  and  this,  though  the  alteration  was  made  bona 

fide^  under  an  extra-judicial  order  of  the  sessions. 
The  legal  eileet  of  a  written  document  cannot  be  varied  hy  parol  evidence. 
Aeeordingly,  where  a  deposition  was  produced,  which  on  its  face  purported  to  have 

been  taken  de  bene  esse  in  the  court  of  general  sessions ;  held^  that  it  could 

not  be  varied  by  oral  evidence,  so  as  to  give  it  effeot  aa  a  deposition  before  the 

committing  magistrate. 

Thk  (Ufendaat  was  indicted  and  tried  in  the  New- York  gen* 
eral  sessions,  under  2  R.  S.  694,  §  21,  which  provides,  thut 
^  every  person  who  shall  wilfully  administer  to  any  pregnant 


UtICA,  JULY,  1842.  291 

The  People  «.  Restell. 


woman  any  medicine,  drug,  substance  or  thinjj  whatercr,  or 
shall  use  or  employ  any  instrument  or  other  means  whatever  to 
procure  the  miscarriage  of  any  such  woman,"  unless  &c.,  shall 
upon  conviction  be  punished  &c.  The  third  count  of  tLe  indict- 
ment charged,  that  the  defendant  made  an  assault  upon  Ann  Ma* 
ria  Purdy ,  then  being  pregnant  with  child,  and  wilfully,  wicked*- 
ly  &c.did  use  and  employ,  and  cause  and  procure  to  be  used  and 
employed  in  and  upon  the  body  and  womb  of  the  said  A.  M.  P. 
the  mother  of  the  said  child,  certain  instruments,  to  wit,  one 
pieceof  A%ire  and  one  pair  of  pliers,  with  the  intent  thereby 
then  and  there  to  procure  the  miscarriage  of  the  said  A.  M.  P., 
the  mother  of  the  said  child  &c.  The  fourth  count  charged, 
that  the  defendant  used  and  employed  a  certain  instrument  to 
the  jurors  unknown.  On  the  trial,  in  July  1841,  it  appeared  that 
the  alleged  offence  was  committed  in  July  1839,  that  Mrs.  Pur- 
dy immediately  became  very  ill,  and  a  miscarriage  soon  after 
followed.  The  mother  was  never  well  afterwards,  and  she 
died  on  the  28th  of  April,  J841.  In  the  deposition  of  Mrs, 
Purdy,  which  had  been  taken  before  her  death,  she  stated  that 
the  hand  of  the  operator,  or  a  hand  and  an  instrument,  were 
put  into  her  person  for  some  considerable  distance,  and  were 
kept  there  about  two  minutes,  and  in  that  way  the  thing  w^as 
done.  While  the  operation  was  going  on,  as  the  witness  stat- 
ed, the  parts  within  appeared  to  be  separating,  and  caused  a 
good  deal  of  pain. 

The  district  attorney  produced  and  offered  in  evidence  a  de^ 
position  of  Mrs.  Purdy,  who  had  died  before  the  trial,  which 
commenced  as  follows ; 
*'  General  Sessions  of  the  Peace  in  and 

for  the  City  and  County  of  New -York. 


The  People  of  the  State  of  New- York  ^ 

Ann  Lohraan,  otherwise  called 
Madam  Restcll. 


Affidavit  and  exami- 
nation taken  pursu- 
ant to  an  order  of  the 
court  hereto  annexed. 


City  and  county  of  New- York,  ss.    Ann  Mitria  Purdy,  wifo 
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of  William  W.  Purdy,  being  duly  sworn,  deposes"  &c.  The 
deposition  was  subscribed  by  Mrs.  Purdy,  and  there  was  a  jurat 
as  follows:  "Sworn  before  me  March  22d,  1841.  H.  W. 
Merritt,,  special  justice."  Then  followed  a  second  deposition 
of  Mrs.  Purdy,  taken  on  the  same  day  and  before  the  same 
oflScer,  in  which  the  witness  identifies  the  defendant,  being 
present,  as  the  person  accused  in  the  first  or  principal  deposi- 
tion. Immediately  following  the  second  deposition  was  a  jurat 
in  these  words  :  "  The  above  two  depositions  made  by  Ann 
Maria  Purely  re-sworn  to  before  me  this 5th  day  of  April,  1841. 
F.  A.  Tallmadge."  Following  this  was  an  order  of  the  court 
of  general  sessions,  as  hereafter  mentioned.  The  first  deposi- 
tion was  originally  made  before  Justice  Merritt  as  a  foundation 
for  issuing  the  warrant.  The  defendant  was  arrested  and 
brought  before  the  justice  on  the  same  day.  The  justice  stated 
to  her  the  nature  of  the  charge  and  the  substance  of  the  affida- 
vit, and  told  her  she  had  a  right  to  have  counsel.  Her  hus- 
band, who  was  present,  said  he  wished  to  employ  counsel,  and 
left  the  office  for  that  purpose.  About  five  minutes  after  he 
left  the  office  the  justice  asked  the  defendant  if  she  had  any 
objection  against  going  up  to  Mrs.  Purdy's,  saying  the  object 
in  going  was  merely  to  have  Mrs.  Purdy,  who  was  then  sick 
in  bed,  identify  the  defendant,  and  at  the  same  time  telling  the 
defendant  she  might  remain  at  the  office  until  her  counsel 
came.  The  defendant  answered  that  Mr.  Morrell  (for  whom 
her  husband  had  gone)  was  coming  as  her  counsel,  but  she 
would  go  with  the  justice  up  to  Mrs.  Purdy's ;  it  made  no  dif- 
ference. The  defendant  was  then  taken  to  Mrs.  Purdy's,  and 
immediately  on  arriving  there,  the  justice,  as  he  testified  on  the 
trial,  "told  Madam  Restell  he  was  about  to  read  the  examina- 
tion of  Mrs.  Purdy,  and  he  then  read  the  deposition  over. 
After  witness  read  over  the  first  deposition  of  Mrs.  Purdy,  the 
second  was  written  and  read  over  to  the  witness  in  presence  of 
Madam  Restell,  and  the  two  depositions  were  then  sworn  to 
by  Mrs.  Purdy.  Witness  told  Madam  Restell,  after  Mrs.  Pur- 
dy had  sworn  to  the  said  depositions,  that  she,  Madam  Restell| 
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could  put  any  questions  she  chose  to  Mrs.  Purdy.  Madam 
Reslell  put  a  number  of  questions  to  Mrs.  Purdy,  which  Mrs. 
Purdy  answered,  but  neither  the  questions  nor  answers  were 
put  down,  because  witness  did  not  think  it  material  to  put 
them  down.  There  was,  in  point  of  fact,  but  one  question. 
Madam  Restell  in  putting  her  questions  put  the  same  question 
over  and  over  again,  and  the  answer  had  been  given  before  any 
question  was  put  by  Madam  Restell  as  witness  considered,  and 
was  already  in  the  affidavit."  The  officer  who  attended  the 
justice  and  the  defendant  on  visiting  Mrs.  Purdy,  said  they 
were  not  in  the  house  over  twenty  or  thirty  minutes. 

Afterwards,  on  the  1st  of  April,  1841,  the  defendant  was 
brought  before  the  justice  for  examination,  and  was  attended 
by  counsel.  The  justice  informed  them  that,  if  they  desired  it, 
the  witnesses  on  the  part  of  the  complaint  would  be  examined 
in  their  presence,  and  they  could  cross-examine  them  if  they 
pleased.  To  this  the  counsel  made  no  answer,  and  nothing 
was  done.  On  that  day  the  defendant  was  finally  committed 
for  trial  by  the  justice. 

After  the  defendant  had  been  finally  committed,  and  on  the 
5th  day  of  April,  1841,  the  court  of  general  sessions,  on  an 
affidavit  stating  the  dangerous  illness  of  Mrs.  Purdy,  made  an 
order,  that  her  testimony  be  taken  de  bene  esse  before  the  re- 
corder at  her  residence  in  Broome-street  at  5  o'clock  that  after- 
noon, and  that  notice  should  be  given  to  the  defendant  and  her 
counsel.  Notice  was  given  accordingly,  but  the  defendant  and 
her  counsel  protested  against  the  proceeding,  and  refused  to 
have  any  thing  to  do  with  it.  The  recorder  proceeded  and 
re-swore  Mrs.  Purdy  to  the  depositions  as  above  mentioned. 
The  deposition  as  originally  taken  before  Justice  Merritt  com- 
menced with  the  words  "  City  and  county  of  New-York,  ss. 
Ann  Maria  Purdy,  wife  of  William  W.  Purdy,  being  duly 
sworn,"  &c.  All  that  precedes  these  words  was  added  by  the 
recorder,  together  with  the  second  jurat,  on  the  6th  of  April. 

On  the  trial  in  the  court  below,  the  defendant  objected  to 
the  admission  of  the  foregoing  evidence,  and  also  objected 
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that  the  two  depositions  of  Mrs.  Purdy  were  not  admissible 
in  evidence.  The  court  overruled  the  objections,  the  dtfendant 
excepted,  and  the  depositions  were  read  in  evidence.  The 
jury  found  the  defendant  guilty,  and  the  proceedings  were 
removed  into  this  court  by  certiorari. 

A.  L.  Jordan^  for  the  defendant. 

J.  R.  Whitingj  (district  attorney,)  for  the  people. 

By  the  Court j  Bronson,  J.  The  depositions  of  Mrs.  Purdy, 
who  had  died  before  the  trial,  were  offered  in  evidence  upon 
two  grounds  :  1.  as  depositions  taken  de  bene  esse  in  the  court 
of  general  sessions  ;  and  2.  as  examinations  before  Mr.  Merritt, 
the  committing  magistrate.  There  is  a  difficulty  at  the  outset, 
in  allowing  them  to  be  read  as  depositions  taken  in  the  gen- 
eral sessions  ;  for,  at  the  time  they  were  taken,  there  was  no  suit 
or  proceeding  against  the  defendant  pending  in  that  court* 
The  defendant  had  just  before  been  committed  to  prison  by  a 
magistrate  on  a  criminal  charge ;  but  no  indictment  had  been 
found,  and  whether  she  would  be  indicted,  if  at  all,  in  the  ses* 
sions,  or  the  ^oyer  and  terminer,  was  a  question  about  which 
nothing  could  then  be  known.  I  do  not  see  how  the  sessions 
could  acquire  jurisdiction  of  the  matter  except  by  indictment 
found  in  that  court,  or  in  the  oyer  and  terminer  and  transmitted 
to  the  sessions  for  trial.  If  the  court  had  no  jurisdiction,  the 
depositions  are  extra-judicial,  and  consequently  void.  But  as 
this  difficulty  was  not  mentioned  at  the  bar,  there  may  be  some 
legal  provision  on  the  subject  which  I  have  overlooked,  or 
there  may  have  been  an  understanding  between  the  counsel  that 
the  objection  should  not  be  made.  It  is  proper,  therefore,  to 
consider  the  case  upon  the  broad  ground  discussed  at  the  bar. 

Can  the  public  prosecutor  have  depositions  taken  de  bent 
esse  in  criminal  cases,  and  read  them  in  evidence  without  the 
consent  of  the  defendant  1  I  think  he  cannot.  The  general 
rule  certainly  is,  that  the  witnesses  must  appear  in  court  and 
be  confronted  with  the  accused  party.     In  trials  for  homicide 
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the  dying  declarations  of  the  person  murdered  may  be  given 
in  evi(}eDce  against  the  defendant.  This  is,  I  think,  the  only 
exception  to  the  general  rule  which  has  been  mentioned,  except 
such  as  are  based  upon  some  statute  law.  A  practice  sprung 
up  in  this  state  at  an  early  day,  of  taking  depositions  de  bene 
esse  in  civil  suits,  which  were  afterwards  read  in  evidence  on 
proof  of  the  death  or  absence  of  the  witness.  {Mumford  v. 
CAuTchy  1  Jofm.  Cos.  147  j  Sandford  r.  Burrell,  Mth,  JST,  P. 
184  ;  Jackson  v.  Kent,  7  Caw.  69  j  Wait  r.  Whitney,  id.  69  ) 
Packard  v.  Hill,  id,  489.)  This  practice  has  since  been  sanc- 
tioned by  the  legislature.  (2  R.  S.  391,  jirt.  L)  But  this 
statute  does  not,  nor  did  the  prior  practice  extend  to  criminal 
eases. 

We  are  referred  to  another  statute  which  provides,  that  ^^  the 
proceedings  prescribed  by  law  in  civil  cases,  in  respect  to  the 
empannelling  of  juries,  the  keeping  them  together,  and  the 
manner  of  rendering  their  verdict,  shall  be  had  upon  trials  of 
indictments ;  and  the  provisions  of  law  in  civil  cases  relative  to 
compelling  the  attendance  and  testimony  of  witnesses,  their 
examination,  the  administration  of  oaths  and  affirmations,  and 
proceedings  as  for  contempts  to  enforce  the  remedies  and  pro^ 
tect  the  rights  of  parties,  shall  extend  to  trials  and  other  pro- 
ceedings on  indictments,  so  far  as  they  may  be  in  their  nature 
applicable  thereto,  subject  to  the  provisions  contained  in  any 
statute."  (2  R.  S.  735,  §  14.)  It  was  not  the  object  of  this  sec- 
tion to  give  new  remedies  in  criminal  cases,  but  to  direct  the 
mode  in  which  existing  remedies  should  tbereaYter  be  applied. 
"  The  provisions  of  law  in  civil  cases,''  in  relation  to  the  mat- 
ters particularly  specified,  are  extended  to  the  like  proceedings 
on  indictments ;  but  it  is  only  ^^  so  far  as  they  may  be  in  their 
nature  applicable  thereto."  Much  stress  has  been  laid  upon 
the  words  ^^  their  examination,"  as  applied  to  witnesses.  But 
those  words  must  be  restricted  to  cases  where  the  examination 
was  already  provided  for  by  law }  and  there  is  ample  scope 
for  their  operation.  They  apply  when  the  witness  ispioiihiced 
iacoiirti  when  be  is  examined  on  comousaiioii,  and  when  es> 
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amined  conditionally  at  the  instance  of  the  defendant.  (2  R, 
S.  731,  §  73,  75.)  The  legislature  did  not  intend  by  this 
general  provision  in  relation  to  the  forms  and  modes  of  proceed- 
ing in  criminal  cases  to  introduce  a  new  rule  into  the  law  of 
evidence.  This  is  the  more  evident  from  the  fact  that  special 
provision  had  already  been  made  in  the  same  chapter  for  the 
examination  of  witnesses  out  of  court.  After  issue  joined  upon 
the  indictment,  the  defendant  may  have  a  commission  to  exam- 
ine witnesses  residing  out  of  the  state,  and  the  prosecuting  offi- 
cer may  join  in  the  commission,  and  name  witnesses  on  the 
part  of  the  people.  (2  R.  S,  731,  §  73.)  And  after  indict- 
ment found,  the  defendant  may  also  examine  witnesses  condi- 
tionally, as  in  civil  cases.  (§  75.)  After  having  thus  specially 
provided  for  particular  cases,  it  is  impossible  to  suppose  that 
the  legislature,  in  the  general  provision  which  follows  on  page 
735,  §  14,  intended  to  cover  an  entirely  new  class  of  cases, 
and  provide  for  the  examination  of  witnesses  de  bene  esse  on 
the  part  of  the  people. 

There  is  a  class  of  cases  where  depositions  taken  out  of 
court,  and  without  the  consent  of  the  defendant,  may  he  read 
in  evidence  against  him.  The  statutes  14*^  Phil.  4*  Mary^ 
c.  13,  and2  4'3PAt7.  4'*^<Ezry,c.  10,  provide,  that  the  magistrate 
shall  take  the  examination  of  the  prisoner,  and  the  informa- 
tion of  them  that  bring  him,  put  the  same  in  writing,  and  certi- 
fy it  to  the  next  gaol  delivery  within  his  commission.  We 
have  a  similar  statute.  (2  R.  S.  708,  ^  13—27.)  It  is  gener- 
ally agreed  that  depositions  taken  in  pursuance  of  these  stat- 
utes may,  when  the  witness  is  dead,  and  in  some  other  cases, 
be  read  in  evidence  on  the  trial.  The  statutes  do  not  provide 
that  the  depositions  shall  be  evidence  ;  but  they  are  admitted 
on  the  ground  that  they  have  been  taken  in  the  course  of  a 
judicial  proceeding  expressly  authorized  by  law,  when  the  de- 
fendant was  present  and  had  the  right  of  cross-examination. 
It  is  sometimes  said  in  the  books  that  the  deposition  is  admit- 
ted because  it  is  not  extra-judicial.  But  that  is  only  a  part  of 
the  true  reason,  and  is  calculated  to  mislead.   Going  upon  thit 
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reason  alone,  the  original  complaint  on  oath  before  the  magis- 
trate on  applying  for  the  warrant  would  be  admissible  evidence 
against  the  defendant,  although  he  had  not  then  been  brought 
into  court.  That  is  a  judicial  proceeding  ;  and  yet  I  am  not 
aware  that  the  original  complaint  was  ever  received  in  evidence 
against  the  defendant.  The  contrary  was  expressly  adjudged 
in  The  Slaie  v.  Hill,  (2  HUPs  Law  Rep.  So.  Car.  609.)  The 
deposition  must  not  only  be  taken  in  a  judicial  proceeding,  but 
it  must  be  taken  when  the  defendant  is  present  and  has  the 
opportunity  to  cross-examine  the  witness;  otherwise  it  will 
not  be  received. 

It  is  said  that  depositions  taken  by  the  coroner  on  holding 
an  inquest  are  evidence,  although  the  defendant  was  not  pres** 
ent  when  they  were  taken.  This  doctrine  has  been  gravely 
questioned,  and  I  am  strongly  inclined  to  the  opinion  that  it 
cannot  be  maintained.  The  great  principle  that  the  accuser 
and  accused  must  be  brought  face  to  face,  and  that  the  latter 
shall  have  the  opportunity  to  cross-examine,  can  never  be  de- 
parted from  with  safety.  Neither  life  nor  liberty  should  ever 
be  put  in  peril  by  listening  to  ex  parte  depositions*  It  is 
better  that  the  guilty  should  sometimes  go  free,  than  that  the 
innocent  should  be  subjected  to  such  an  ordeal.  It  is  not, 
however,  necessary  at  this  time  to  pass  upon  the  admissibility 
of  depositions  taken  before  the  coroner  in  the  absence  of  the 
accused,  and  I  will  therefore  only  mention  some  of  the  books 
where  the  right  to  give  such  evidence  has  been  strongly  ques* 
tioned.  These  are,  2  Stark.  Eo.  489—493,  ed.  of  ^26;  2  Russ 
on  Cr.  661 ;  Roscoe^s  Cr.  Ev.  53,  64 ;  The  State  v.  HUly  (2 
HUPs  Law  Rep.  So.  Car.  607,  610 ;)  Cawen  ^  HUPs  Jfotes  to 
PhU.  940,  note  677.  (a)  If  such  depositions  are  admissible,  it 
proves  nothing  against  the  defendant,  for  the  coroner  is  au- 
thorized by  statute  to  examine  the  defendant,  and  to  return  the 
testimony  of  all  witnesses  examined  before  the  jury.    (2  R.  S. 
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742,  art.  I.)  The  depositions  are  not,  therefore,  extra-judi- 
cial. But  there  is  no  statute  authorizing  the  court  in 
which  an  indictment  is  pending  to  take  depositions  without  the 
consent  of  the  defendant.  The  authority  of  the  court  of  gen- 
eral sessions  to  take  these  depositions,  if  it  exist  at  all,  must 
therefore  be  found  in  the  common  law. 

The  common  law  has  not  authorized  any  such  proceeding  in 
criminal  cases.  The  statutes  of  Philip  fy  Mary  only  provide 
for  the  taking  of  depositions  in  cases  of  felony  y^nd  it  was  long 
since  settled  that  depositions  taken  by  the  magistrate  in  cases 
of  misdemeanor  are  not  admissible.  {Rex  v.  Paine^  1  Salk. 
281,  1  Ld.  Raym.  729,  5  Mod.  163,  Comb.  368,  Carth.  405, 
S.  C.)  This  case  seems  to  have  been  very  carefully  consider- 
ed. The  justices  of  the  K.  B.  sent  one  of  their  number  to  the 
justices  of  the  common  pleas  to  learn  their  opinion,  and  all  the 
judges  of  both  courts  agreed  that  the  deposition  could  not  be 
received.  Cartheno  only  mentions  the  other  questions  which 
arose  in  the  cause,  and  the  report  in  Modem  states  that 
the  deposition  was  rejected  because  the  defendant  was  not 
present,  and  so  had  lost  the  benefit  of  a  cross-examination. 
But  there  can  be  no  doubt  that  the  other  point  was  also  deci- 
ded I  and  the  case  must  therefore  be  regarded  as  an  adjudica- 
tion by  the  two  courts  that  there  is  no  authority  at  the  common 
law  for  taking  depositions  out  of  court  in  criminal  cases.  In 
the  case  of  Thatcher  and  Waller^  {Sir  T,  Jon w,  53,)  the  defend- 
ants were  footmen  to  Lord  Cornwallis,  and  were  charged  that, 
with  him,  they  had  murdered  one  Robert  Clerk.  They  were 
acquitted  for  want  of  evidence,  and  it  was  then  moved  by  the 
chief  justice  that  the  footmen  ^^  should  be  examined  before  one 
of  the  judges  for  the  preservation  of  their  testimony  against 
the  other  offenders:  this  was  not  assented  to  by  the  other 
judges,  who  said  that  they  had  no  authority  in  this  case  [oth- 
er] than  as  justices  of  the  peace."  If  the  court  of  K.  B.  in 
England  cannot  order  the  taking  of  depositions  before  one  of 
the  judges  in  criminal  cases,  it  is  quite  clear  that  the  New- York 
general  sessions  cannot  order  the  examination  of  a  witness  be- 
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fore  the  recorder.  In  The  King  v.  Morphewj  (2  Maule  ^  Selw. 
602,)  the  court  made  it  a  condition  in  putting  off  the  trial  on 
the  application  of  the  defendant,  that  he  should  consent  to  the 
examination  upon  interrogatories  of  a  material  witness  for  the 
crown  who  was  about  to  leave  the  country.  And  notwith- 
standing the  defendant's  consent,  the  attorney-general,  Sir 
William  Garrow,  doubted  whether  the  deposition  could-  be 
read  in  evidence. 

At  the  common  law,  the  defendant,  as  well  as  the  public 
prosecutor,  must  produce  his  witnesses  un  the  trial ;  but  the 
defendant  was  sometimes  aided  by  putting  off  the  trial  until 
the  public  prosecutor  would  consent  to  an  examination  out  of 
court.  {Mostyn  v.  Fabrigas^  Cawp.  174  ;  1  Chit.  Cr.  L.  612.) 
The  statute  has  now  given  the  defendant  a  commission  for  wit- 
nesses out  of  the  state,  and  allowed  him  to  examine  other  wit- 
nesses conditionally,  as  in  civil  cases ;  but  these  privileges  are 
confined  to  the  defendant.  (2  R.  S.  731,  §  73,  75.)  These 
provisions  show  very  satisfactorily,  that  the  legislature  thought 
there  was  no  warrant  for  examining  witnesses  out  of  court  in 
criminal  cases,  and  that  the  right  to  do  so  ought  not  to  be  giv- 
en to  the  prosecuting  officer. 

There  is  a  case  of  Matthews  v.  Port^  {Comb.  63,)  which,  af- 
ter deciding  in  three  lines  that  the  visitation  books  kept  by 
the  heralds  are  good  evidence,  has  four  concluding  lines  as  fol- 
lows— "  The  witnesses  may  be  examined  before  a  judge,  by 
leave  of  the  court,  as  well  in  criminal  causes  as  in  civil,  where 
sufficient  reason  appears  to  the  court,  as  going  to  sea,  &c.,  and 
then  the  other  side  may  cross-examine  them."  Mr  Viner,  with 
his  usual  industry,  has  found  a  place  for  this  dictum  in  his 
his  great  Abridgment ;  but  that  has  added  nothing  to  its  force. 
( Vin.  Jlbr.j  Evidence^  {^.  b.  32,)  pi.  7.)  As  that  was  a  civil 
suit,  it  is  not  very  probable  that  the  court  made  any  such  re- 
mark ;  but  if  they  did,  there  is  no  adjudication  or  practice  to 
support  it. 

The  court  of  general  sessions  acted  without  authority  in  or- 
dering the  examination  of  Mrs.  Purdy,  and  the  depositions  ta* 
ken  before  the  recorder  were  therefore  extra-judicial  and  void. 
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It  remains  to  consider  these  depositions  as  they  were  taken 
by  Mr.  Merritt,  the  committing  magistrate.  Our  statute  is 
not,  like  those  of  Philip  fy  Mary^  confined  to  cases  of  felony^ 
but  extends  to  every  criminal  offence ;  and  although  the  de- 
fendant was  only  charged  with  a  misdemeanor,  the  justice  had 
authority,  and  it  was  his  duty,  to  examine  the  complainant  and 
the  witnesses  produced  in  support  of  the  prosecution.  (2  R.  S, 
706,  ^  2,  13.)  If  the  depositions  were  taken  pursuant  to  law^ 
and  have  since  suffered  no  detriment,  they  were  properly  ad- 
mitted in  evidence  on  the  trial — the  witness  being  dead. 
Were  they  taken  pursuant  to  law  ?  It  is  settled  upon  the 
construction  of  the  statutes  of  PhU,  4*  Mary^  that  the  defend- 
ant must  be  present  at  the  examination  of  the  witnesses  against 
him  ;  and  our  statute  expressly  provides  that  the  examination 
shall  be  had  ^^  in  the  presence  of  the  prisoner."  (§  13.)  And 
if  desired,  his  counsel  may  also  be  present.  (^  14.)  The 
legislature  has  thus  carefully  provided  that  the  defendant 
Bhall  have  the  opportunity  to  cross-examine,  and  if  that  right 
is  not  enjoyed,  the  deposition  cannot  be  read  in  evidence  against 
him  on  the  trial.  {The  King  v.  Patne,  5  Mod.  163;  Comb. 
358,  S.  C.  j  Woodcock^ s  case^  1  Leachy  500  ;  Dingier^ s  case^  2 
id.  561;  King  v.  Callaghan^  1  MacJfally^s  Ev.  385;  Rex  v. 
Forbes,  1  HoWs  JV.  P.  597,  note;  The  State  v.  Hill,  2  HilPs 
Law  Rep.  So.  Car.  607;  2  Stark.  Ev.  488—492 ;  2  Hawk, 
{by  Curwoodj)  594,  §  24  ;  2  Russ.  on  Cr.  660 ;  1  Phil.  Ev. 
369,  372,  ed.  o/1839;  Roscoe^s  Cr.  Ev.  50,51;  Bull.  JV.P. 
241,  2 ;  1  Chit.  Cr.  Law,  76,  79 ;  Cowen  ^  HilPs  JTotes  to 
Phil.  Ev.  938,  note  369  ;  The  King  v.  Crmother,  1  T.  R.  125.) 
The  answers  of  the  witness  should  be  on  oath.  He  should  be 
first  sworn  and  then  examined,  instead  of  taking  the  examina- 
tion first  and  then  swearing  him  to  the  truth  of  the  statement. 
{The  King  v.  Kiddy,  4  Bowl.  ^  Ryl.  734.)  And  the  de- 
position should  be  taken  as  nearly  as  possible  in  the 
words  used  by  the  witness.  (1  Phil.  Ev.  369.)  When  the 
direct  examination  is  closed,  the  defendant  should  be  allowed 
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to  cross-examine  at  large,  and  the  answers  should  be  carefully 
set  down  by  the  magistrate.  In  short,  the  deposition  should 
be  so  taken  that  the  defendant  will  lose  as  little  as  the  nature 
of  the  case  will  permit  by  reading  the  deposition  on  the  trial, 
instead  of  having  the  oral  examination  of  the  witness  before 
the  jury. 

In  Rex  V.  Forbes^  (1  Holfs  JV.  P.  Rep.  599,  note,)  the  pris- 
oner was  not  present  until  a  part  of  the  deposition  had  been  pre- 
pared, when  he  was  introduced  and  heard  the  remainder  of  the 
examination ;  and  when  it  was  concluded,  the  whole  deposi- 
tion was  read  over  to  the  prisoner.  Chambre,  J.  rejected  that 
part  of  the  deposition  which  was  prepared  in  the  defendant's 
absence.  He  said,  "  the  intention  of  the  statute  of  Philip  ^ 
Mary  is  sufficiently  plain.  It  is,  that  the  prisoner  shall  be 
present  whilst  the  witness  actually  delivers  his  testimony  ;  so 
that  he  may  know  the  precise  words  he  uses,  and  observe 
throughout  the  manner  and  demeanor  with  which  he  gives 
his  testimony.''  This  was  in  1814.  Rex  v.  Smith,  (1  HoWs 
Jf.  P.  Rep.  614,  2  Stark.  Rep.  208,  S.  C.,)  was  tried  in  1817, 
and  afterwards  came  before  the  twelve  judges  and  is  reported 
in  Russ.  §•  Ryan?s  Cr.  Cas.  339,  where  the  facts  are  more  fully 
stated.  The  oath  was  administered  to  the  witness  before  any 
part  of  his  evidence  was  reduced  to  writing.  The  prisoner 
was  not  present  when  the  examination  commenced,  but  was 
brought  into  the  room  before  the  last  three  lines  of  the  deposition 
were  taken  down.  He  was  then  informed  that  the  magistrates 
were  taking  the  examination  of  the  witness,  and  was  desired  to 
attend.  The  oath  was  again  administered  to  the  witness  in  the 
presence  of  the  prisoner,  and  the  whole  of  what  had  been  pre- 
viously written  down  from  the  mouth  of  the  witness,  wasj  in 
his  presence,  read' over  very  distinctly  and  slowly.  After  this 
WAS  done,  the  witness  was  asked,  in  the  presence  of  the  prison- 
er, whether' what  had  been  written  was  ttue,  and  what  he  meant 
to  say;  and  the  witness  answered  that  it  was  perfectljf  correct'. 
The  magistrates  then  proceeded  to  examine  the  witness  fur- 
ther; and'' after  the^  last  three  lines  were  written,  the  prisoner 
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was  asked  whether  he  chose  to  put  any  questions.  The  depo- 
sition was  then  signed  by  the  witness^  and  certified  by  the  ma- 
gistrates in  the  presence  of  the  prisoner.  Richards,  C.  B.,  be- 
fore whom  the  defendant  was  tried,  was  of  opinion  that  the 
evidence  was  admissible,  "since  the  deceased  had  been  re- 
'sworn  in  the  presence  of  the  prisoner,  and  had  repeated  what 
he  had  stated  before,  and  the  prisoner  therefore  had  an  oppor- 
tunity of  cross-examining  him."  Ten  of  the  eleven  judges 
who  afterwards  met  to  consider  the  case  were  of  opinion  that 
the  deposition  was  properly  received.  Abbott,  J.  thought  oth- 
erwise. I  have  been  thus  particular  in  stating  this  case,  be- 
cause it  has  been  supposed  to  depart  essentially  from  the  doc- 
trine laid  down  in  Rex  v.  Forbes;  but  that  is  a  mistake.  In 
Rex  V.  Forbes  it  did  not  appear  that  the  witness  had  been  re- 
sworn before  the  deposition  was  read  over  in  the  presence  of 
the  prisoner.  Mr.  Chitty,  (1  Cr,  LaWj  80,)  says,  if  the  origi- 
nal information  and  evidence  taken  before  the  warrant  was  is- 
sued contain  a  complete  case,  it  is  the  practice,  after  re-swear- 
ing the  accuser  and  witnesses,  to  read  over  their  former  depo- 
sitions in  their  presence  and  that  of  the  prisoner,  and  to  state 
to  the  latter  that  he  is  at  liberty  to  ask  the  prosecutor  and  wit- 
nesses any  questions  respecting  the  charge  against  him.  This 
practice  may,  perhaps,  be  tolerated,  though  it  clearly  is  not  the 
most  proper  course. 

In  this  case  the  first  and  principal  deposition  was  originally 
prepared  and  sworn  in  the  defendant's  absence,  and  could  not 
therefore  be  used  on  the  trial,  unless  the  difficulty  was  obviated 
by  what  took  place  after  the  arrest.  And  here  there  are  sev- 
eral objections.  Although  the  defendant  consented  to  go  with, 
the  justice  to  the  house  of  Mrs.  Purdy  without  waiting  for  the 
return  of  her  husband  with  counsel,  she  gave  the  consent  on 
being  told  by  the  justice  that  the  only  object  in  going  was  to 
have  the  defendant  identified  by  the  witness.  When  they  got 
to  the  house,  the  justice  not  only  prepared  an  affidavit  identi-^ 
fying  the  defendant,  but  he  proceeded  to  re-swear  the  witness 
to  the  original  deposition,  and  did  what,  as  is  now  said,  will 
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make  that  paper  good  evidence  against  the  defendant.  Al- 
though nothing  wrong  was  intended,  I  think  this  was  not  a 
proper  course  of  proceeding.  The  husband  had  gone  after 
counsel  for  the  very  purpose  of  having  assistance  on  the  exam- 
ination, and  if  the  defendant  had  been  made  to  understand  how 
much  was  to  be  done  on  this  visit  to  Mrs.  Purdy,  it  is  highly- 
probable  that  she  would  have  declined  going  there  until  sufficient 
time  had  been  allowed  for  the  return  of  her  husband.  There 
was  no  occasion  for  urging  the  woman  away  with  so  much 
haste  after  she  had  desired  to  have  counsel,  and  when  the  re- 
turn of  her  husband  might  be  expected  within  fifteen  or  twenty 
minutes.  The  witness,  so  far  as  appears,  was  not  then  dan- 
gerously ill,  and  she  did  not  die  until  after  the  lapse  of  more 
than  a  month  from  that  time.  The  language  of  the  statute  is, 
^  if  desired  by  the  person  arrested,  his  counsel  may  be  present 
during  the  examination."  (2  R,  S.  708,  ^  14.)  A  reasonable 
time  after  the  arrest  should  be  allowed  for  the  employment  of 
counsel,  and  I  think  the  justice  misjudged  of  his  duty  in  pro- 
ceeding to  an  examination  before  a  reasonable  time  had  elapsed 
for  the  return  of  the  husband. 

But  what  was  this  supposed  examination  of  the  witness  1 
The  justice  did  not  pursue  the  course  which  was  adopted  in 
Rex  V.  Smith — the  case  on  which  the  district  attorney  relies. 
In  that  case  the  magistrates  in  the  first  place  re-swore  the  wit- 
ness in  the  presence  of  the  prisoner,  and  then  very  distinctly 
and  slowly  read  over  so  much  of  the  deposition  as  had  been 
previously  written.  The  witness  vras  then  asked  whether  what 
had  been  written  was  true,  and  what  he  meant  to  say  ;  and  he 
answered,  that  it  was  perfectly  correct.  The  magistrates  then 
proceeded  and  completed  the  deposition.  There  was  an  exam- 
ination of  the  witness  on  oath^  and  in  the  presence  of  the  'pris- 
oner ;  and  when  the  direct  examination  was  through,  the  pris- 
oner was  invited  to  cross-examine.  How  was  it  here  1  The 
justice,  without  swearing  the  witness  to  answer  questions 
touching  the  complaint,  read  over  the  original  affidavit,  then 
prepared  another,  and  read  that,  and  then  swore  the  witness  to 
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both  depositions  in  the  gross.  After  all  had  been  thus  com 
pleted,  the  defendant  ^^as  told  that  she  could  put  questions* 
She  did  put  questions  ;  but  if  the  witness  had  answered  falsely 
she  could  not  have  been  convicted  of  perjury.  She  had  just 
sworn  that  the  depositions  were  true  ;  but  she  had  not  been 
sworn  to  answer  questions  at  all.  The  whole  matter  was  ac- 
complished, and  the  parties  left  the  house  within  twenty  or 
thirty  minutes  after  they  had  entered  it.  It  will  never  do  to 
hold  this  such  an  examination  as  will  make  the  depositions  ev- 
idence against  the  accused.  The  witness  was  not  examined 
^^  on  oathf  in  the  presence  of  the  prisoner,"  as  the  statute  re- 
quires. (2  R.  S.  708,  ^  13.)  In  our  zeal  to  punish  crime, 
great  care  should  be  taken  not  to  make  precedents  which  may 
prove  dangerous  to  the  innocent,  and  it  should  never  be  forgot- 
ten that  even  the  guilty  have  rights  which  should  be  scrupu- 
lously regarded. 

I  think  the  justice  also  erred  in  not  giving  the  answer  of 
the  witness  to  the  questions  put  by  way  of  cross-examination. 
If,  as  the  justice  understands  the  matter,  ^^  there  was  in  point 
of  fact  but  one  question,"  and  the  defendant  ^^  put  the  same 
question  over  and  over  again,"  it  is  evident  that  the  defendant 
thought  that  a  very  material  enquiry.  The  justice  does  not 
deny  that  the  questions  and  answers  were  pertinent,  but  he 
thought  it  was  not  material  to  put  them  down  ;  and  the  reason 
assigned  is,  that  ^^  the  answer  had  been  given  before  any  ques- 
tion was  put  by  Madam  Restell,  as  vjitness  consideredy  and  was 
already  in  the  affidavit."  It  must  be  recollected  that  this  was 
the  first  time  that  the  witness  had  been  confronted  with  the  ac- 
cused, and  if  the  witness  had  answered  the  same  question  be- 
fore, it  was  when  she  did  not  stand  face  to  face  with  the  de- 
fendant. The  statute  provides,  that  the  magistrates  shall  pro- 
ceed ^^  to  examine  the  complainant  and  the  witnesses  produced 
in  support  of  the  prosecution,  on  oath,  in  the  presence  of  the 
prisoner,  in  regard  to  the  offence  charged,  and  in  regard  to  any 
other  matters  connected  with  such  charge,  which  such  magis* 
trate  may  deem  pertinent."     (2  JR.  5.  708,  §  13«)    <<  Tb«  ev- 
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idence  giTen  by  the  several  witnesses  examined  shall  be  reda* 
ced  to  writing  by  the  magistrate,  or  under  his  direction,  and 
shall  be  signed  by  the  witnesses  respectively."  (§  19.)  I  see 
nothing  ia  these  provisions  to  warrant  the  magistrate  in  refu* 
sing  to  take  down  the  answers  to  pertinent  questions  put  ifpon 
the  cross-examination.  If  the  same  question  is  put  more  than 
once,  and  receives  a  uniform  answer,  one  insertion  in  the  dep- 
osition will  be  enough  ;  but  I  see  no  reason  why  the  answer 
should  be  rejected  altogether. 

When  the  examination  is  produced,  and  the  magistrate  swears 
that  it  was  taken  in  pursuance  of  the  statute,  and  nothing  ap^ 
pears  to  the  contrary^  it  may  be  presumed  that  all  the  necessary 
forms  were  duly  observed.  (The  People  v.  Moore^  15  Wend. 
419.)  But  it  may  be,  and  was  shown  in  this  case  that  the  de* 
position  was  not  duly  taken. 

It  was  thought  important  on  the  trial  to  prove  that  there  was 
a  subsequent  offer  by  the  magistrate  to  examine  the  witnesses 
for  the  people  in  presence  of  the  defendant  aiid  her  counsel^ 
and  to  allow  a  cross-examination.  But  this  could  not  aid  the 
defective  depositions  which  had  been  taken  ten  days  before  the 
offer  was  made.  If  it  was  not  then  too  late,  the  justice  should 
have  gone  on  and  had  an  examination  de  novo,  instead  of  con- 
tenting himself  with  making  a  proposition  to  that  effect. 

There  is  a  further  objection  against  receiving  the  depositions 
as  examinations  before  the  magistrate.  They  have  undergone 
a  very  important  alteration  since  they  were  taken  by  Justice 
Merritt,  and  now  appear  to  be  depositions  taken  in  the  court  of 
general  sessions.  When  all  the  judges  and  barons  of  England 
assembled  on  the  trial  of  Lord  Morly  for  murder,  the  fourth 
resolution  which  they  adopted  was,  ^^  that  in  case  any  of  the 
witnesses  which  were  examined  before  the  coroner  were  dead 
or  unable  to  travel,  and  oath  made  thereof,  that  then  the  ex- 
aminations of  such  witnesses,  so  dead  or  unable  to  travel, 
might  be  read,  the  coroner  first  making  oath  that  such  exami- 
nations are  the  same  which  he  took  upon  oath,  withottt  any  ad-^ 
ditien  or  (sUeraHon  whatsoever.^  (Kdyngf?s  Rtp.  53^65.)  And 

Vol.  m.  39 
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Hawkins  says,  the  deposition  is  admissible  ^^  if  it  be  made  out  by 
oath  to  the  satisfaction  of  the  court  that  the  examination  offer- 
ed in  evidence  is  the  very  same  that  was  sworn  before  the  coro- 
ner or  justice,  without  any  alteration  whatsoever."  (2  Hawk, 
by  Curwood)  692,  §  15.)  And  to  the  same  effect  is  1  Chit.  Cr. 
Law  J  81.  {^nd  see  Bellinger  v.  TTie  People^  8  Wend.  599,  per 
Sutherland^  J.)  It  is  impossible  to  say,  that  these  are  the 
same  depositions  which  were  taken  before  the  magistrate,  with- 
out addition  or  alteration. 

The  objection  is  presented  in  another,  and  a  more  conclusive 
form.  The  principal  deposition,  when  offered  on  the  trial,  pur- 
ported to  be  a  deposition  in  the  court  of  "  general  sessions  of 
the  peace  in  and  for  the  city  and  county  of  New- York,"  and  to 
have  been  taken  pursuant  to  an  order  of  that  court.  And  al 
though  the  defendant  excepted  to  the  evidence,  the  district  at- 
torney was  permitted  to  prove  by  parol  that  it  was  a  deposition 
taken  before  the  committing  magistrate.  The  case  comes  plain- 
ly within  the  general  rule  that  a  written  document  shall  not  be 
contradicted  or  impeached  by  parol  evidence.  And  besides^ 
there  are  decisions  going  to  the  precise  point  under  considera* 
tion.  The  prisoner  is  to  be  examined  without  being  sworn 
In  The  King  v.  Smithy  (1  Stark.  Rep.  242,)  the  examination  of 
the  defendant  was  rejected  because  it  purported  to  have  been 
taken  on  oath,  and  Le  Blanc,  J.  refused  to  receive  evidence 
that  no  oath  had  in  fact  been  administered  to  the  defendant.  A 
like  decision  was  made  in  Rex  v.  Rivers,  (7  Carr.  if  Payne,  111 ; 
1  Phil.  Ev.  113, 114, 370.)  In  Rex  v.  Walter,  (7  Carr.  if  Payne, 
267,)  the  written  examination  of  the  prisoner  stated  that  he 
had  answered,  "  I  decline  to  say  any  thing ;"  and  Lord  Abinger 
would  not  allow  the  prosecutor  to  prove  that  the  prisoner  had 
.  made  a  confession  of  his  guilt  when  under  examination  before 
the  magistrate.  After  these  papers  had  been  turned  into  depo- 
sitions in  the  court  of  general  sessions,  they  could  only  be  used 
for  what  they  were  worth  as  depositions  taken  in  that  court. 
They  could  not  be  reformed,  by  parol  evidence,  into  depositions 
before  the  committing  magistrate.  In  every  view  which  I  have 
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been  able  to  take  of  the  case,  the  depositions  were  improperly 
admitted. 

New  trial  granted. 


Spooa  V.  Newell. 


8.,  by  a  paiol  agrreement,  promiaed  to  sell  N.  a  hone,  the  latter  to  eonyey  to  8.  a 
piece  of  land  in  part  payment.  The  horse  was  afterwards  delivered  porsuant 
to  the  a|rreement ;  and  N.  tendered  a  deed  of  the  land  which  S.  refueed  to  ac- 
cept. Held,  that  though  the  agreement  waa  void  so  that  S.  might  reclaim  the 
horse,  no  action  for  his  value  lay  against  N.  until  after  a  demand  and  refusal. 

Semble,  that  in  all  cases  of  a  wrongful  conversion  of  personal  property,  the  owner 
may  waive  the  tort  and  recover  the  value  in  an  action  for  goods  sold  and  deliv- 
ered ;  but  he  cannot,  by  electing  the  latter  form  of  action,  evade  the  rule  requir- 
ing such  proof  of  a  conversion  as  wuold  have  been  necessary  had  he  sued 
directly  for  the  tort 

Motion  to  set  aside  report  of  referee.  The  action  was  as- 
sumpsit, and  the  declaration  contained  the  general  counts  for 
goods  sold  and  delivered.  Plea,  non  assumpsit  and  notice  of 
set-off.  On  the  hearing  before  the  referee,  the  case  was  this  : 
The  parties  entered  into  an  oral  contract  by  which  the  plaintiff 
agreed  to  sell  the  defendant  a  horse,  in  consideration  of  which 
the  defendant  was  to  convey  to  the  plaintiff  a  piece  of  land  in 
part  payment.  The  horse  was  accordingly  delivered  to  the 
defendant,  and  sometime  afterwards  he  tendered  a  deed  of  the 
land  which  the  plaintiff  refused  to  accept,  saying  that  the  de- 
fendant had  delayed  the  fulfilment  of  the  contract  on  his  part 
so  long,  that  the  deed  could  be  of  no  use  to  him.  This  action 
was  then  instituted  to  recover  the  value  of  the  horse.  There 
was  no  proof  that  the  horse  had  been  demanded  by  the  plain- 
tiff before  suit  brought  5  and  the  referee  reported  in  favor  of 
the  defendant.  The  plaintiff  now  moved  to  set  aside  the  report. 

Jl.  J.  Parker  J  for  the  plaintiff. 
L.  Monson^  for  the  defendant. 
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By  the  Court,  CoweN)  J.  This  contract  was  clearly  void ; 
the  plaintiff  was  under  no  legal  obligation  to  perform  on  his 
part)  and  was  entitled  to  have  the  horse  returned.  He  had, 
however,  voluntarily  delivered  the  horse  to  the  defendant ; 
and,  before  bringing  an  action,  was  bound  to  make  a  demand. 
The  acceptance  of  the  horse  was  not  a  conversion.  It  was  a 
lawful,  not  a  wrongful  taking ;  and  trespass  would  not  lie.  The 
proper  action,  in  form  ex  delicto,  for  the  value,  must  have  been 
trover  founded  on  a  conversion.  No  actual  conversion  being 
shown,  a  demand  and  refusal  would  have  been  necessary. 

In  all  cases  of  a  wrongful  conversion  of  personal  property, 
actual  or  constructive,  I  admit  the  plaintiff  may  waive  the  tort 
and  recover  the  value  in  an  action  for  goods  sold  and  deliver- 
ed ;(a)  but  he  cannot,  by  changing  the  form  of  action,  evade 
the  rule  requirmg  such  proof  of  a  conversion  as  would  be  ne* 
cessary  in  any  other  form  of  action  for  the  value.  Actions  ex 
delicto  and  ex  contractu  in  such  cases  are  concurrent ;  but  the 
proof  must  be  the  same  in  each. 

In  the  case  before  us,  no  conversion  of  the  horse  was  proved 
to  the  satisfaction  of  the  referee ;  and  the  motion  to  set  aside  the 
report  must  therefore  be  denied. 

Ordered  accordingly. 


(a)  Soe  Cwnmingw  ▼.  Vm^c;  (mfo  p,  98S.)     See  Pufnum  t.  Wwt,  (I  HUl^  Mt 
md  mU  («);)  Th*  8ua§  rfNmJYork  t.  TU  CUy  •/  B^fia^  (9 id.  4M.) 
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la  feiienl,  a  pwtj  will  not  be  allowed  to  giwe  eridenee  of  hie  witaeee'  good  ehtr- 
motor,  oAtU  after  it  hae  been  attacked  by  witneeaet  on  the  other  eide.  Ptr 
Beonbon,  J. 

Where,  however,  the  partj  against  whom  a  witnesi  is  called  draws  out  from  him 
OD  erosa^zamination  extrinsic  facts  going  to  hnpeacb  hie  general  ehafaeter« 
evidence  of  good  character  may  be  given  in  reply. 

The  case  of  a  woman  swearing  to  a  rape  committed  on  her,  forms  no  exception 
to  the  general  rule. 

On  the  trial  of  an  indictment  for  a  rape  alleged  to  have  been  committed  on  board 
a  vessel,  the  prisoner  attempted  to  discredit  the  testimony  of  the  complahiant, 
1.  By  showing  on  her  cross  examination  that  her  story  was  improbable  in  itself; 
9.  By  disproving  some  of  the  facts  to  which  she  testified ;  3.  By  evidence  that 
her  conduct,  while  on  board  the  vessel  and  afterwards,  was  inconsistent  with 
the  idea  of  the  offence  having  been  committed ;  and  4.  By  calling  witnesses  to 
show  that  the  account  which  she  had  given  of  the  matter  out  of  court,  did  not 
correspond  with  her  statements  under  oath.  Held,  that  this  was  not  an  tt- 
tack  upon  the  complainant's  general  character,  and,  therefore,  evidence  of  her 
good  character  was  inadmissible  in  reply. 

CewBN,  J.  dissented,  holding,  that  evidence  of  the  complainant's  contradictoiy 
statements  out  of  court  affected  her  general  character ;  and  consequently  that 
evidence  of  good  character  was  admissible. 

Although  no  unreasonable  suspicion  should  be  indulged  against  the  complaining 
witness  on  the  trial  of  an  indictment  for  rape ;  yet  courts  and  juries  cannot 
well  be  too  cautious  in  scrutinizing  her  testimony,  and  guarding  themselves 
against  the  influence  of  undue  sjrmpathy  in  her  behalf.    Per  BaomoN,  J. 

The  reasons  for  this  rule,  and  the  danger  of  a  departure  from  it,  discussed  and 
illustrated. 

The  phrase  ^  navigating  a  river"  dtc.,  used  in  the  statute  (9  Jt.  8.  737,  {  44)  re- 
lating  to  offences  committed  on  board  of  vessels,  should  be  construed  in  reference 
to  the  undentanding  of  persons  engaged  in  the  business  of  navigatkm.  Pit 
BaoNsoR,  J. 

Accordingly,  whore-  a  vessel  had  started  on  her  voyage  and  still  intended  prosecu- 
ting it,  though  when  the  offence  was  committed  and  for  two  days  previous  she 
was  lying  at  anchor  in  a  river  by  reason  of  adverse  winds :  Held,  neverthdesi, 
that  she  was  namgaiing  the  river  within  the  meaning  of  the  above  statute. 

If  the  ofience  be  committed  while  the  vessel  is  tn  a  river,  prosecuting  her  vcyage, 
the  case  is  within  the  statute ;  even  though  the  port  of  departure  and  destiila* 
tkm  are  both  upon  other  wtten. 

HKs  statntOy  however,  is  not  to  bo  eoastmed  aa  AnthoiUng^  tn j  vmoMmmiiff  da> 
parture  from  the  eoomion  law  rale  reapectinf  vanaa  in  criminal- oassfc 

Aooordin|ly«  whovt  »t  the  time  of  tha  cwnmiswnn  of  the  oflrafla,  tha  vaiial  waa 
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navigatingr  a  river,  and  her  port  of  deitination,  which  ihe  finally  reached,  wat 
upon  the  ocean,  in  a  county  beyond  the  mouth  of  the  river :  Held,  that  no 
indictment  lay  in  such  county,  but  only  in  some  county  through  which  or  a 
part  of  which  the  vessel  passed  while  on  the  river. 

The  defendant  was  indicted  and  tried  in  the  Suffolk  county 
oyer  and  terminer  for  a  rape  upon  Huldah  T.  Hulse.  The  third 
count  of  the  indictment  charged  the  offence  to  have  been  com- 
mitted at  the  town  of  Brookhaven  in  the  county  of  Suffolk. 
The  first  two  counts  were  framed  upon  2  R.  S,  121  y  ^  44  ; 
and  charged  the  offence  to  have  been  committed  on  board  a 
vessel  called  the  Indiana,  then  navigating  the  Hudson  river  on 
a  voyage  or  trip  from  New-York  to  Bellport  in  the  town  of 
Brookhaven,  Suffolk  county.  On  the  trial,  it  appeared  that  the 
defendant  resided  at  Bellport,  and  was  the  master  of  the  vessel, 
which  was  navigated  by  him  and  three  boys.  The  Indiana  left 
the  city  of  New-York  on  Tuesday  the  19th  of  May,  1840, 
about  noon,  for  Bellport,  and  arrived  at  the  latter  place  on 
Friday  the  22d  of  May  about  four  o'clock  in  the  afternoon. 
The  voyage  was  down  the  Hudson  river  to  the  mouth  of  the 
same,  and  thence  through  the  Atlantic  ocean  to  the  place  of 
destination  ;  about  four-fifths  of  the  voyage  being  in  the  ocean. 
Huldah  T.  Hulse  was  on  board  the  vessel  as  a  passenger,  and 
was  the  only  person  on  board  besides  the  master  and  three 
bands.  About  sun  set  on  Tuesday  the  vessel  came  to  anchor 
in  a  bay  or  cove  on  the  north  side  of  Coney  Island,  before 
reaching  the  ocean  ;  and  was  detained  there  by  adverse  winds 
until  about  day  light  on  Friday  morning,  when  she  got  un- 
der way,  and  completed  the  voyage.  The  bay  or  cove  where 
the  vessel  lay  was  within  the  county  of  Kings,  and  there 
the  crime  was  alleged  to  have  been  committed  on  Thursday 
night  while  the  vessel  remained  at  anchor.  The  defendant 
objected  that  the  alleged  offence  was  not  committed  within  the 
jurisdiction  of  the  Suffolk  county  oyer  and  terminer.  The  ob- 
jection was  overruled  and  an  exception  taken. 

There  was  a  small  cabin  the  vessel  in  which  the  master  and 
hands  and  Huldah  T.  Hulse  all  slept.    She  testified,  among 
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other  things,  that  she  went  to  bed  in  one  of  the  berths  on  Tues- 
day evening,  and  about  midnight  the  defendant,  against  her  will, 
got  into  the  berth  with  her,  and  attempted  to  have  connection 
with  her.  She  called  to  the  boys  to  help  her,  but  they  made  no 
answer.  She  and  the  defendant  lay  together  in  the  berth  most  of 
the  night,  but  the  defendant  did  not  succeed  in  his  purpose. 
Nearly  the  same  thing  was  repeated  on  Wednesday  night,  except 
that  she  did  not  call  to  the  boys.  On  Thursday  night  the  defend- 
ant again  got  into  her  berth,  and  then  committed  the  offence. 
She  did  not  call  to  the  boys,  supposing  it  would  do  no  good. 
The  next  morning  the  vessel  got  under  way,  and  arrived  at  Bell- 
port  in  the  afternoon.  She  went  to  the  defendant's  house,  saw 
his  wife  and  children,  and  left  her  trunk,  bandbox  and  other 
things  there.  From  thence  she  went  to  her  nucleus,  about  a  mile  ; 
and  then  to  her  father's  house,  about  a  mile  and  a  half  further. 
The  witness  was  cross-examined  as  to  the  injury  of  which  she 
complained,  and  in  relation  to  her  conduct  and  conversation  on 
arriving  at  Bellport,  and  as  to  when,  to  whom,  and  in  what 
terms  she  first  made  complaint  of  the  injury. 

Evidence  was  given  by  the  defendant  tending  to  discredit 
the  statements  of  the  witness.  The  hands  testified  that  they 
heard  no  outcry.  She  had  testified  that  she  called  out  on  Tues- 
day night  as  loud  as  she  could  scream.  She  also  said  she  was 
sick  while  the  vessel  was  lying  at  anchor.  The  bands  thought 
her  well.  She  said  she  did  not  whisper  in  her  conversation 
with  the  defendant  while  he  was  in  her  berth.  One  of  the 
hands  testified  that  be  heard  them  conversing  in  whispers. 
The  defendant's  daughter  testified  that  on  the  arrival  of  the 
vessel  at  Bellport,  Huldah  came  up  to  the  house,  kissed  the  wit- 
ness' mother,  and  said  she  had  had  a  very  good  passage,  and 
would  not  wish  to  have  a  better  :  that  Huldah  afterwards  came 
to  their  house  and  asked  witness'  father  and  mother  to  come 
down  and  see  her.  This  evidence  was  contradicted  by  Hul- 
dah. Huldah  testified  that  she  first  complained  of  the  injury  to 
her  step-mother,  and  mentioned  what  conversation  passed  be- 
tween them.     Her  step-mother  was  called,  and  gave  a  some 
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what  different  relation,  both  as  to  the  time  of  making  the  com* 
plaint,  and  aa  to  what  Huldah  said. 

After  the  district  attorney  had  given  other  evidence  in  reply, 
he  offered  witnesses  to  prove  the  general  good  character  of 
Huldah  T.  Hulse ;  and  insisted  that  the  same  ought  to  be  re- 
ceived, on  the  ground  that  the  defence  rested  mainly  on  the 
impeachment  of  her  credit.  The  defendant  objected  to  this 
evidence,  on  the  ground  that  the  vritness'  general  character  had 
not  been  impeached  by  him.  The  court  overruled  the  objec- 
tion, and  the  defendant  excepted.  The  district  attorney  then 
called  several  witnesses,  who  testified  that  the  general  charac- 
ter of  Huldah  T.  Hulse  was  good.  Some  of  them  said  her 
character  for  truth  was  good.  The  jury  found  the  defendant 
guilty.  The  defendant  tendered  a  bill  of  exceptions,  judgment 
was  stayed  upon  the  conviction,  and  the  proceedings  were  re- 
moved into  this  court  by  certiorari^  pursuant  to  2  JR.  8.  736 
*741. 

Oeorge  Miller  4*  S.  Stevens j  for  the  defendant. 

5.  B.  Strongs  (district  attorney,)  and  Willis  HaU,  for  the 
people. 

Brokson,  J.  The  defendant  attempted  to  discredit  the  tes- 
timony of  the  witness  Huldah  T.  Hulse,  1.  By  showing  on  her 
cross-examination  that  her  story  was  improbable  in  itself; 
3.  By  disproving  some  of  the  facts  to  which  she  testified  ; 
3.  By  showing  that  her  conduct,  while  on  board  the  vessel 
and  after  her  arrival  at  Bellport,  was  inconsistent  with  the  sup 
position  that  the  alleged  offence  had  been  committed ;  and  4, 
By  proving  that  the  account  which  she  had  given  of  the  mat- 
ter out  of  court  did  not  in  all  respects  correspond  with  her 
statements  as  a  witness.  The  cross-examination  did  not  extend 
beyond  matters  pertinent  to  the  issue ;  and  neither  in  that,  nor 
in  the  evidence  of  other  witnesses,  was  there  any  attempt  to 
impeach  her  general  character.  In  such  a  case  the  public 
prosecutor  wt^  not  at  Kberty  to  osll  witnesses  to  the  general 
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good  character  of  the  complainant,  and  the  court  below  erred 
in  receiving  the  evidence.  The  cases  on  this  subject  were  fully 
considered  in  The  People  v.  Rector^  (19  Wend.  669.) 

The  general  rule  is,  that  a  party  can  only  give  evidence  of 
the  good  character  of  his  witness  where  impeaching  witnesses 
have  been  first  called  on  the  other  side.  By  impeaching  wit- 
nesses I  mean  such  as  have  spoken  to  general  character,  or 
character  for  truth,  and  not  such  as  have  merely  given  a  differ- 
ent account  of  the  facts,  or  proved  that  the  witness  has  made 
declarations  out  of  court  inconsistent  with  his  testimony  on 
the  trial.  The  question  of  character  must  be  made  by  the 
opposite  party,  and  not  by  the  one  who  calls  the  witness. 
There  is  one  case,  and  1  believe  only  one,  in  the  English  courts 
which  departs  from  the  general  rule  that  such  evidence  is  only 
admissible  in  answer  to  impeaching  witnesses  on  the  other  side. 
In  Rex  V.  Clarke^  (2  Stark.  Rep.  241,)  the  prosecutrix  admit- 
ted on  her  cross-examination  that  she  had  some  years  before 
been  twice  sent  to  the  house  of  correction  on  charges  of  having 
stolen  money  from  her  master ;  and  Holroyd,  J.  admitted  evi- 
dence to  show  that  her  subsequent  conduct  had  been  good. 
He  thought  the  evidence  admissible  where  the  character  of  the 
witness  was  attacked  upon  the  cross-examination,  as  well  as 
where  the  impeachment  arose  aliunde.  This  decision  seems 
not  to  have  been  regarded  as  sound  law  in  Doe  v.  Harris^  (7 
Car.  4*  Payne,  330,)  which  was  tried  nearly  twenty  years 
afterwards.  The  defendant  called  the  solicitor  who  drew  the 
will  to  prove  its  execution,  and  "  in  the  cross-examination  of 
the  witness  it  was  sought  to  impeach  his  character  ;  and  it  was 
proposed  by  the  defendant's  counsel  to  call  witnesses  to  prove 
his  good  character."  But  Coleridge,  J.  said,  '^  this  may  be 
done  when  the  attorney  who  prepared  the  will  is  dead,  but  I 
have  never  known  such  evidence  received  when  he  is  alive  ;" 
and  it  was  rejected.  But  taking  the  case  of  Rex  v.  Clarke  for 
good  law,  it  only  proves,  that  where  there  has  been  an  attack, 
in  the  cross-examination,  upon  the  moral  character  of  the  wit- 
ness, as  by  shovnng  him  formerly  guilty  of  a  crime,  evidence 
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of  subsequent  good  conduct  may  be  received,  although  im- 
peaching witnesses  haye  not  been  called. 

Mr.  Phillipps  in  the  7th  edition  of  his  valuable  book  upon 
evidence,  says  :  "  In  answer  to  evidence  of  contradictory  state- 
ments, and  for  the  purpose  of  corroborating  the  testimony  of 
the  witness  whose  veracity  has  been  thus  impeached,  it  seems 
reasonable  to  be  allowed  to  show  that  he  is  a  man  of  the  strictest 
integrity,  and  of  scrupulous  regard  to  truth.''  {Vol,  l,p.  306, 
307.)  But  he  cites  no  authority  in  support  of  the  position.  This 
saying  of  Phillipps  has  been  since  mentioned  by  Mr.  Green- 
leaf,  but  not  in  such  a  way  as  to  signify  his  approval  of  the 
doctrine.  {Greenl.  Ev.  621.)  I  want  the  authority  of  an  ad- 
judged case  for  such  an  innovation  upon  the  rules  of  evidence. 

In  The  People  v.  Rector ^  (19  Wend.  569,)  it  was  shown  by 
the  cross-examination  that  the  witness  was  a  man  of  grossly 
immoral  habits  and  conduct,  and  it  was  held  that  evidence  was 
admissible  in  reply,  to  show  that  the  general  character  of  the 
Vtritness  for  truth  was  good.  The  rule  with  us,  then,  seems  to 
be  this  :  Where  a  party  attacks  the  general  character  of  a  wit- 
ness on  the  other  side,  either  by  calling  impeaching  witnesses, 
or  by  drawing  out  extrinsic  facts  going  to  general  character  on 
the  cross-examination,  sustaining  evidence  may  be  given  in  re- 
ply.(a)  That  rule  does  not  warrant  the  course  which  was 
pursued  on  this  trial.  There  had  been  no  attack  in  any  form 
upon  the  general  character  of  the  witness. 

I  said  something  in  The  People  v.  Rector^  about  the  danger- 
ous tendency  of  collateral  issues  upon  character ;  and  this  case 
has  fully  confirmed  my  previous  impressions.  No  one  can 
read  the  evidence  without  feeling  the  painful  apprehension  that 
the  attention  of  the  jury  was  drawn  oflf  from  the  true  point  in 
controversy,  and  that  the  verdict  stands  more  upon  the  general 
good  character  of  the  prosecuting  witness,  than  it  does  upon  a 
rational  conviction  of  the  defendant's  guilt.  But  it  is  enough 
that  the  evidence  was  improperly  received. 

We  are  re{)erred  to  the  authority  of  Lord  Hale,  to  show  that 

(a)  See  8.  P.  Carttr  t.  Tht  PeopU,  (9  HiU,  817.) 
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the  case  of  a  woman  swearing  to  a  rape,  forms  an  exception  to 
the  general  rule,  and  that  evidence  may  always  be  given  in 
support  of  her  general  character.  It  is  true  that  Hale  men- 
tions the  "  good  fame"  of  the  witness  as  one  of  the  "  concur- 
ring evidences  to  give  greater  probability  to  her  testimony ;" 
but  he  no  where  intimates  that  she  may  call  compurgators  be- 
fore the  question  of  character  or  '^  good  fame"  has  been  raised 
on  the  part  of  the  defence.  (1  Hale  P.  C.  633,  ed.  of  1778.) 
And  although  what  is  here  said  by  Hale  has  been  repeated  by 
most  of  the  elementary  writers  upon  crimes  and  criminal  evi^ 
dence  since  his  day,  not  one  of  them  has  mentioned  the  case  of 
a  woman  swearing  to  a  rape  as  an  exception  to  the  general  rule 
of  evidence  which  we  have  been  considering.  (4  Black.  Com, 
213  J  1  East  P.  C.  446  ;  3  CML  Cr.  LaWy  812 ;  3  Stark.  Ev. 
1267;  Roscoe's  Cr.  Ev.llO;  Archh.  Cr.  P/ead.  453.)  If 
there  be  any  such  exception,  we  should  certainly  be  able  to 
find  it  laid  down  in  some  book  of  authority.  Mr.  Phillipps, 
although  he  had  no  occasion  to  controvert  a  proposition  of 
which  he  had  never  heard,  has  virtually  denied  the  existence 
of  any  such  exception.  He  says,  if  on  cross-examination  she 
admit  her  own  misconduct  in  some  earlier  transactions,  it  would 
be  proper  on  re-examination,  to  inquire  into  her  conduct  sub- 
sequent to  such  transactions,  for  the  purpose  of  restoring  her 
credit.  And  then,  on  the  authority  of  Rtx  v.  Clarke,  he  adds — 
other  wmiesses  may  also  be  called,  to  show  that  she  has  since 
retrieved  her  character.  (1  PhU.  Ev.  176,  ed.  of  1839.)  He 
puts  the  right  to  call  sustaining  witnesses  on  the  ground  that 
her  character  had  been  attacked. 

But  I  must  return  again  to  Sir  Matthew  Hale,  one  of  the 
greatest  and  best  men  that  ever  lived,  and  whose  learning  and 
experience  as  a  judge  entitle  his  opinions  to  the  highest  con- 
sideration. If  he  had  thought  that  there  was  any  such  excep- 
tion as  that  for  which  the  counsel  contend,  it  would  have 
gone  very  far  towards  settling  the  question.  But  no  one  can 
read  what  he  has  said  in  relation  to  prosecutions  of  this  kind 
without  being  satisfied,  that  greatly  as  he  abhorred  the  crime  of 
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rape,  he  was  very  far  from  thinking  that  any  unusual  weight 
should  be  thrown  into  the  scale  against  the  accused.  On  the 
contrary^  he  regarded  it  as  a  case  calling  for  unusual  caution 
on  the  part  of  the  judge  and  the  jury,  and  where  the  testimony 
of  the  complaining  witness  should  be  received  with  more  than 
ordinary  doubt  and  suspicion.  In  the  passage  already  men- 
tioned, he  lays  down  rules  for  testing  the  credibility  of  the 
principal  witness  which  should  never  be  lost  sight  of  upon  tri- 
als of  this  character,  and  plainly  intimates  that  there  should  be 
proof  of  corroborating  circumstances  by  other  witnesses.  And 
at  p.  635,  he  says  :  ^^  It  is  true  that  rape  is  a  most  detestable 
crime,  and  therefore  ought  severely  and  impartially  to  be  pun- 
ished with  death  ;  but  it  must  be  remembered  that  it  is  an  ac- 
cusation easily  to  be  made  and  hard  to  be  proved,  and  harder 
to  be  defended  by  the  party  accused,  though  never  so  inno- 
cent." He  then  mentions  several  cases  of  unfounded  and  ma- 
licious prosecutions  for  rape,  and  among  them  a  remarkable 
trial  before  himself,  where,  although  the  rape  was  "fully 
sworn,"  it  turned  out  upon  inspection  to  be  physically  impos- 
sible that  the  party  accused  could  have  been  guilty  of  the  of- 
fence. He  adds :  "  I  only  mention  these  instances,  that  we  may 
be  the  more  cautious  upon  trials  of  offences  of  this  nature, 
wherein  the  court  and  jury  may  with  so  much  ease  be  imposed 
upon  without  great  care  and  vigilance  :  the  heinousn^  of  the 
offence  many  times  transporting  the  judge  and  jury  vnth  so 
much  indignation,  that  they  are  over-hastily  carried  to  the  con- 
viction of  the  person  accused  thereof,  by  the  confident  testi- 
mony sometimes  of  malicious  and  false  witnesses." 

There  is  much  less  danger  of  an  unjust  conviction  in  cases 
where  the  testimony  of  the  principal  witness  is  wholly  fabri- 
cated, than  there  is  in  cases  like  the  one  before  us,  where  there 
can  be  no  doubt  that  the  accuser  and  the  accused  were  improp- 
erly together,  and  the  only  controverted  question  is,  whether 
the  connection  was  brought  about  by  mere  force.  In  such  cases, 
although  the  woman  never  said  "yes"— nay  more,  although  she 
constantly  said  "  no^"  and  kept  up  a  decent  show  of  resistance 
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to  the  last,  it  may  still  be  that  she  more  than  half  consented 
to  the  ravishment.  Her  negative  may  have  been  so  irresolute 
and  undecided,  and  she  may  have  made  such  feeble  fight  as 
was  calculated  to  encourage,  rather  than  repel  the  attack. 
And  yet  a  sense  of  shame,  arising  either  from  an  appre- 
hension of  the  consequences  which  may  follow  the  illicit  con- 
nection, or  from  the  fact  that  the  matter  has  already  become 
known  to  others,  may  stimulate  the  woman  to  call  that  a  rape, 
which  was  in  truth  a  sin  of  a  much  less  odious  character.  And 
when  once  she  has  given  the  transaction  a  name,  she  has  no  al- 
ternative but  to  confess  herself  false,  as  well  as  guilty,  or  to 
go  into  court  and  arraign  the  supposed  offender.  And  then,  as 
there  was  no  express  consent,  she  is  enabled  to  swear  to  the 
force  without  any  such  great  stretch  of  conscience  as  would  be 
necessary  where  the  whole  story  was  a  tissue  of  falsehood 
from  beginning  to  end.  Cases  of  this  character  do  not  call  for 
any  relaxation  of  the  rules  of  evidence  for  the  purpose  of  sup- 
porting the  accusation.  On  the  contrary,  courts  and  juries 
cannot  well  be  too  cautious  in  scrutinizing  the  testimony  of  the 
complaining  witness,  and  guarding  themselves  against  the  influ- 
ence of  those  indignant  feelings  which  are  so  naturally  excited 
by  the  enormity  of  the  alleged  offence.  Although  no  unrea- 
sonable suspicion  should  be  indulged  against  the  accuser,  and 
no  sympathy  should  be  felt  for  the  accused,  if  guilty,  there  is 
much  greater  danger  that  injustice  may  be  done  to  the  defend- 
ant in  cases  of  this  kind,  than  there  is  in  prosecutions  of  any 
other  character.  The  evidence,  if  it  amounts  to  any  thing,  is 
always  direct ;  and  whatever  may  be  the  just  force  of  coun- 
tervailing circumstances,  honest  and  unsuspecting  jurors  may 
think  themselves  bound  of  necessity  to  credit  that  which  is  pos- 
itively sworn — especially  if  the  witness  is  supported  by  proof 
of  good  character. 

The  question  whether  such  evidence  was  admissible  when 
the  character  of  the  witness  had  not  been  attacked,  came  be- 
fore the  supreme  court  of  Connecticut  in  The  State  v.  De  Wolf, 
(8  Conn.  R.  93,)  but  it  was  left  undecided.    Dagget,  J.  thought 
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the  evidence  admissible,  because  the  witness  iivas  deaf  and 
/  V  dumb,  and  he  likened  it  to  the  case  of  a  witness  who  was  a 

stranger,  passing  transiently  through  the  state,  where  he  thought 
the  character  of  the  witness  might  be  proved  by  the  prosecu- 
ting attorney.     But  the  case  went  off  upon  other  grounds. 

I  have  met  with  no  authority  for  making  the  case  of  a  wit- 
ness swearing  to  a  rape,  an  exception  to  the  general  rule  of  ev- 
idence in  relation  to  proof  of  character ;  and  as  a  question  of 
principle,  I  think  no  such  exception  should  be  made. 

Enough  has  been  said  to  dispose  of  the  case ;  but  as  there 
is  another  question  which,  in  one  view  of  it,  may  put  an  end 
to  the  prosecution  in  its  present  foim,it  is  proper  that  it  should 
be  considered.  Was  the  indictment  found  and  tried  in  the  pro- 
per county  1  It  is  provided  by  statute,  that  ^'  when  any  of* 
fence  shall  have  been  committed  within  this  state,  on  board  of 
any  vessel  navigating  any  river,  lake  or  canal,  an  indictment 
for  the  same  may  be  found  in  any  county  through  which,  or 
any  part  of  which,  such  vessel  may  be  navigated  in  the  course 
of  the  same  voyage  or  trip,  or  in  the  county  where  such  voy- 
age or  trip  shall  terminate  ;"  and  such  indictment  may  be  tried 
in  the  county  where  it  is  found.  (2  R.  S.  727,  §  44.)  Three 
questions  have  been  made  upon  this  statute  :  1.  Whether  it 
applies  to  a  case  where  the  crime  was  committed  while  the  ves- 
sel was  lying  at  anchor ;  2.  Whether  it  applies  to  any  case  ex- 
cept where  the  voyage  both  commences  and  ends  within  the 
river ;  and  3.  Conceding  that  it  applies  where  one  of  the  ter- 
mini of  the  voyage  is  beyond  the  mouth  of  the  river,  then^ 
whether  the  offence  can  be  tried  in  any  county  except  some 
one  through  which  the  vessel  passed  while  in  the  river. 

I.  The  words  of  the  statute  which  affect  the  first  questira, 
are  as  follows  :  ^^  When  any  offence  shall  have  been  committed 
within  this  state,  on  board  of  any  vessel  navigating  any  river." 
The  offence  was  committed  ^^  within  this  state,"  and  the  only 
doubt  is,  whether  the  vessel  was  ^^  navigating'*  the  river  within 
the  meaning  of  the  statute,  while  she  lay  at  anchor.  I  think 
die  was.    The  vessel  had  sailed  on  a  royage  wUch  was  never 
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broken  up  or  abandoned  ^  but  was  regularly  prosecuted  until  it 
terminated  in  the  port  of  destination.  She  only  lay  at  anchor 
so  long  as  she  was  necessarily  detained  by  adverse  winds^  and 
then  it  was  not  in  any  port.  Although  the  vessel  had  thus  lain 
at  anchor  for  two  days  before  the  offence  was  committed,  she 
was  nevertheless  on  her  "  voyage"  and  "  navigating"  the  river 
within  the  meaning  of  the  statute.  A  different  construction 
would  amount  to  a  virtual  repeal  of  the  statute,  especially 
when  applied  to  boats  or  vessels  navigating  a  ^^  canal."  If 
the  vessel  must  necessarily  be  in  motion,  it  would  then  be  in- 
cumbent on  the  public  prosecutor  to  show  that  the  offence  was 
committed  while  the  vessel  was  actually  passing  through  the 
water  ;  and  as  our  canal  boats  are  at  rest  many  times  in  a  day 
for  the  purpose  of  changing  horses,  waiting  their  turn  at  the 
locks,  taking  in  and  discharging  freight  and  the  like,  it  would 
in  most  cases  be  utterly  impossible  to  ascertain  whether  the  of- 
fence came  within  the  statute.  It  also  frequently  happens  that 
vessels  on  the  river  are  obliged  to  come  to  anchor  for  the  pur- 
pose of  obtaining  supplies  from  the  shore,  or  in  consequence 
of  calms  and  adverse  winds.  And  they  may  also  get  upon 
shoals  and  be  obliged  to  wait  for  the  tide,  or  until  a  lighter 
can  be  employed,  before  they  can  again  get  afloat.  I  cannot 
suppose  that  the  legislature  intended  to  make  so  idle  a  statute 
as  this  must  prove,  if  it  do  not  extend  to  the  whole  voyage, 
although  the  vessel  may  occasionally  be  at  rest. 

This  is  not,  properly  speaking,  a  penal  statute.  It  neither 
creates  the  offence,  prescribes  the  punishment,  nor  alters  the 
mode  of  trial.  It  merely  changes  the  venue,  and  I  think  we 
are  not  bound  to  give  it  such  a  straitened  construction  as  will 
turn  it  into  legal  nonsense.  The  legislature  has  spoken  of  a 
particular  kind  of  business  or  employment,  and  we  are  bound 
to  understE^nd  their  language  as  men  engaged  in  that  kind  of 
business  would  understand  it ;  and  I  think  no  seaman  or  wa- 
terman would  doubt  that  this  vessel  was  ^^  navigating"  the 
riv^r,  although.it  happened  to  be  temporarily  at  rest  in  conse- 
quence of  adverse  winds  when  the  crime  was  committed* 
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There  is  another  statute  which  provides,  that  "  whenever 
any  vessel  navigating'*  the  river  ^^  shall  be  at  anchor  in  the 
night  time,"  the  master  shall  keep  a  light  in  the  rigging.  (1 
J2.  8.  685,  %  12.)  This  shows  that  the  legislature  thought  a 
vessel  might  properly  be  said  to  be  navigating  the  river,  al- 
though at  the  particular  time  she  was  lying  at  anchor. 

2.  I  see  no  reason  why  this  provision  should  be  restricted  to 
cases  where  the  voyage  both  commences  and  ends  within  the 
river.  There  is  nothing  in  the  letter,  nor,  so  far  as  I  can  dis- 
cover, in  the  spirit  of  the  provision,  which  should  lead  to  so 
narrow  a  construction.  When  the  offence  is  committed  while 
the  vessel  is  in  the  river  and  on  a  voyage,  it  matters  not,  I 
think,  where  she  came  from,  or  whither  she  is  bound.  A  ship 
trading  between  New-York  and  Bellport,  or,  to  take  the  case 
put  by  the  defendant's  counsel,  between  New- York  and  Liver- 
pool, comes  as  plainly  within  the  language  of  the  statute  as  to 
that  part  of  the  voyage  which  is  performed  within  the  fauces 
terra^  as  does  a  sloop  or  boat  trading  between  Albany  and 
New-York.  And  why  should  not  the  statute  reach  the  one 
case  as  well  as  the  other  ?  The  same  reason  applies  to  both 
cases.  There  may  be  the  same  difficulty  in  ascertaining  in 
what  particular  county  the  offence  was  committed,  whether  the 
vessel  trades  to  Liverpool,  or  only  sails  from  New- York  to  the 
south  side  of  Staten  Island,  or  to  Coney  Island  cove.  It 
is,  I  think,  enough  that  the  vessel  was  on  a  voyage  and  navi- 
gating the  river  at  the  time  the  offence  was  committed. 

3.  The  only  remaining  inquiry  on  this  branch  of  the  case  is, 
whether  the  indictment  should  not  have  been  found  and  tried 
in  one  of  the  counties  through  which,  or  a  part  of  which,  the 
vessel  passed  while  in  the  river ;  to  wit,  New-York  or  ^  Kings, 
or,  possibly,  Richmond.  The  voyage  commenced  at  New- 
York,  and  ended  at  a  port  on  the  Atlantic,  in  the  county  of 
Suffolk,  and  there  the  defendant  has  been  indicted  and  tried. 
The  letter  of  the  statute  may,  perhaps,  be  broad  enough  to  Au- 
thorize an  indictment  in  Suffolk  ;  but  on  looking  at  the  reason 
and  policy  of  the  law,  I  have  come  to  the  conclusion  that  thm 
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has  been  a  mis-trial.  In  relation  to  crimes  on  board  of  ^esseb 
navigating  the  Hudson,  it  may  often  be  nearly  or  quite  impos- 
sible to  ascertain  in  what  particular  county  the  offence  was 
committed,  and  this  difficulty  might  lead  to  the  acquittal  of  the 
accused,  although  his  guilt  should  be  fully  established.  This 
-was  the  mischief  against  which  the  statute  was  principally  di- 
rected. It  is  quite  clear  that  the  offence  must  be  committed 
while  the  vessel  is  in  the  river,  and  there  seems  to  be  no  suffi- 
cient reason  for  allowing  a  trial  in  any  county  where  the  of* 
fence,  provided  for  by  the  statute  could  not  have  been  commit* 
ted.  It  would  be  carrying  the  remedy  beyond  the  mischief 
which  the  legislature  had  in  view,  and  sanctioning  an  unneces- 
sary departure  from  that  salutary  rule  of  the  common  law 
which  confines  the  trial  to  the  vicinity  where  the  crime  was 
committed. 

The  defendant  was  right  in  both  of  his  exceptibns,  and  the 
verdict  must  consequently  be  set  aside.  But  as  the  objection 
to  the  jurisdiction  of  the  Suffolk  oyer  and  terminer  goes  to  the 
foundation  of  the  present  proceeding,  there  can  be  no  use  in 
ordering  a  new  trial,  and  as  the  indictment  has  been  removed 
into  this  court,  (2  R.  S.  736,  §  27,)  the  proper  course  will  be 
to  quash  it. 

Nelson,  Ch.  J.  concurred. 

CowEN,  J.  I  think  the  court  below  erred  in  holding 
that  the  oyer  and  terminer  of  Suffolk  county,  had  jurisdic- 
tion. The  offence  was  committed  in  the  county  of  Kings.  It 
was  indeed  on  board  a  vessel  navigating  a  river ;  and  the  ve- 
nue was  laid  in  Suffolk,  where  the  voyage  or  trip  terminated 
It  is  therefore  literally  within  the  2  R.  S.  608,  2d  ed.  §44.  It 
appears  to  me,  however,  that  this  statute  was  intended  of  a 
termination  on  the  water  where  the  crime  was  committed.  The 
statute  is,  that  when  an  offence  shall  have  been  committed  on 
board  of  a  vessel  navigating  any  rivery  lake  or  canaly  an  in- 
dictment may  be  found  and  a  conviction  had  in  any  county 
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through  which  such  vessel  shall  be  navigated  in  the  course  of 
the  same  voyage  or  trip^  or  in  the  county  where  such  voyage  or 
trip  shall  terminate.  I  think  the  statute  should  be  read,  such 
voyage  or  trip  on  the  same  river,  lake  or  canal,  I  have  felt 
some  doubt  upon  the  construction  3  but  the  statute  departs  from 
the  common  law,  and  I  do  not  feel  authorized  to  give  it  a 
greater  departure  than  what  it  necessarily  requires. 

As  to  the  evidence  touching  the  good  character  of  the  pros- 
ecutrix, I  am  not  disposed  to  insist  that  where  two  witnesses 
differ  as  to  a  fact  in  the  cause,  this  opens  an  inquiry  into  their 
characters  ;{b)  but  when  it  is  shown  that  a  witness  has  made 
contradictory  statements  out  of  doors,  the  only  object  is  to  de- 
stroy his  credibility.  The  inference  sought  to  be  raised  is, 
that  he  is  dishonest  and  destitute  of  veracity.  That  touches 
his  general  character ;  and  I  am  still  inclined,  as  I  was  in  The 
People  V.  Rectory  (19  Wend.  Rep.  584,)  to  agree  with  Mr. 
Phillipps,  who  says,  "  In  answer  to  the  evidence  of  contradic- 
tory statements,  and  for  the  purpose  of  corroborating  the  testi- 
mony of  the  witness,  whose  veracity  has  been  impeached,  it 
seems  reasonable  to  be  allowed  to  show  that  he  is  a  man  of  the 
strictest  integrity,  and  of  scrupulous  regard  to  truth."  (1 
Phil.  Ev.  306,  7, 1th  ed.)  The  same  proposition  is,  I  see,  re« 
iterated  in  the  eighth  edition,  by  Phillipps  &  Amos,  p.  944. 

Indictment  quashed. 


(6)  See  Braddee  y.  Brmot^fidd,  (9  Watte*  Rep.  134.) 
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Ondeedonk  vs.  Ranlett. 

A  short  rammoDf  in  favor  of  a  non-refident  plaintiff  maybe  iaaned  by  anyjuttice 

of  the  county,  though  he  and  the  defendant  do  not  reside  in  the  $ame  town  or 

in  adjoining  towm. 
The  security  required  of  such  plaintiff  on  commencing  a  snit  by  short  summons 

in  a  case  where  a  set*off  is  allowable,  should  be  for  the  payment  of  any  sum 

that  may  be  adjudged  against  him ;  security  for  co9t9  merely  is  not  sufficient. 
But  where  a  justice  returned  to  a  certiorari  that  the  plaintiff  gave  satisfactory 

ucwrity  in  writing,  signed  ^.,  for  coots,  according  to  law  ;  held,  sufficient  to 

warrant  the  inference  that  the  security  corresponded  with  the  requisitions  of 

the  statute,  and  was  not  restricted  to  costs  merely. 
If  the  defendant  make  no  objection  before  the  justice  to  the  form  of  the  security, 

he  will  be  deemed  to  have  waived  all  irregularity  in  this  respect,  and  cannot 

therefore  avail  himself  of  it  on  certiorari. 
A  justice  may  acquire  jurisdiction  in  respect  to  f^  forties,  by  consent ;  though 

otlierwise,  as  to  the  subject  matter. 
Where  a  defendant's  conduct,  on  applying  for  a  second  adjournment  before  a  jus- 

tice,  is  such  as  to  cast  suspicion  upon  the  bona  fides  of  the  application,  and  he 

refuses  to  state,  either  on  oath  or  otherwise,  what  he  expects  to  prove  by  his 

absent  witnesses,  the  justice  may  refuao  the  adjournment. 
Semble,  that  the  defendant's  refusal,  on  a  motion  for  a  second  adjournment,  to 

disclose  what  he  expects  to  prove  by  his  absent  witnesses,  should  not  be  re- 

garded  as  sufficient  cause  for  denying  the  application,  except  the  case  be  one 

of  well  grounded  suspicion.    Per  Nelson,  C.  J. 
'Justices  of  the  peace  have  a  discretion  to  exercise  in  granting  and  refusing  ad- 
journments ;  and  nothing  short  of  a  clear  abuse  of  that  discretion  will  be  re. 

garded  as  ground  for  interfering  on  certiorari.    Per  Nelson,  C.  J. 
Where  a  defendant  applies  for  a  second  adjournment  on  an  affidavit  which  does 

not  show  that  he  expects  to  bo  able  to  procure  the  attendance  of  his  witness 

at  the  adjourned  day,  the  justice  may,  for  this  reason,  overrule  the  application. 

Semhle. 
A  justice's  judgment  in  iavor  of  a  plamtiff,  which  is  subsequently  reversed  on 

certiorari  upon  technical  grounds  in  no  way  involving  the  merits,  is  not  a  bar  to 

«  second  action  for  the  same  cause. 
Ample  powers  are  possessed  by  justices  of  the  peace  to  maintain  order  and  protect 

themselves  from  insult,  while  engaged  in  the  discharge  of  their  official  duties ; 

and,  in  the  due  exercise  of  these  powers,  they  may  at  all  times  rely  on  the 

countenance  and  favor  of  this  court.    Per  Nelson,  C.  J. 
A  court  of  common  pleas,  before  ordering  an  amended  return  to  a  certiorari, 

ahoold  examine  the  matters  respecting  which  a  further  answer  from  the  justice 

is  sought ;  and  should  refuse  the  application  in  respect  to  whatever  is  iirelevaat 

to  the  questions  proper  for  review.    Per  Nelson,  C.  J. 
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Eeeoe  to  the  Queens  C.  P.,  where  the  judgment  of  a  justice 
in  favor  of  Ranlett  against  Onderdonk  was  affirmed  on  certio- 
rari. The  justice's  return  presented  the  following  facts  :  Ran- 
lett appeared  in  person  before  the  justice,  made  affidavit  of  his 
non-residence  &c.,  and  gave  "  satisfactory  security"  in  writing 
signed  by  James  Herriman,  a  resident  of  the  county  of  Queens, 
'^  for  costs,  according  to  law."  The  justice  thereupon  issued  a 
short  summons  against  Onderdonk,  and,  on  the  return  day,  the 
parties  appeared  in  person  and  by  attorney.  The  plaintiff's 
demand  was  for  drawing  a  plan  of  the  defendant's  house,  and 
the  declaration  was  in  assumpsit  for  work,  labor,  &c.  The 
defendant  pleaded  "  the  non-jurisdiction  of  the  justice,  in  that 
the  plaintiff  was  a  non-resident  of  the  county,  and  the  defen- 
dant lived  in  North  Hempstead,  and  the  justice  lived  in  Jamai- 
ca, and  that  North  Hempstead  and  Jamaica  no  where  adjoin- 
ed." The  justice  decided  that  the  allegations  in  the  plea  were 
not  sufficient  to  show  a  want  of  jurisdiction.  The  defendant 
then  objected  that  the  proceedings  of  the  plaintiff  were  irregu- 
lar, alleging  that  the  latter  was  not  present  when  the  suit  was 
commenced.  The  justice  informed  the  defendant  of  the  steps 
which  had  been  taken  by  the  plaintiff;  whereupon  the  defen- 
dant pleaded  in  bar  a  former  suit  before  another  justice  in 
which  the  same  demand  had  been  litigated  and  a  judgment 
rendered  for  the  plaintiff.  The  plaintiff  replied  that  the  judg- 
ment in  that  suit  had  been  reversed  upon  certiorari,  ^^  on  the 
ground  of  some  technical  irregularity  of  the  justice."  The 
defendant  admitted  the  truth  of  the  replication;  and,  after 
argument  by  counsel,  the  justice  decided  that  the  former  suit 
and  judgment  did  not  constitute  a  bar.  The  defendant  then 
pleaded  the  general  issue,  with  notice  that  he  should  give 
in  evidence  the  former  recovery  in  bar  of  the  action.  He 
then  asked  to  have  the  cause  adjourned  to  a  future  day,  to 
which  the  plaintiff  consented  ;  and  a  venire  was  issued  on  the 
plaintiff's  application.  The  parties  appeared  on  the  adjourned 
day,  and  the  venire  was  returned  with  the  names  of  the  jurors 
summoned.    The  defendant  demanded  a  further  adjournment 
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on  an  affidavit  in  these  words  :  [Title  of  the  cause.]  ^'  Queens 
county,  ss.  Horatio  G.  Onderdonk  being  duly  sworn  deposeth 
and  saith,  that  William  M.  Thomas  and  James  A.  Coit  are  ma«- 
terial  witnesses  to  the  defence  of  this  deponent ;  and  that  he 
cannot  safely  proceed  to  trial  without  the  testimony  of  said 
witnesses.  Deponent  further  says,  that  he  has  used  due  dili* 
gence  to  obtain  said  witnesses,  and  that  one  of  them  is  absent 
from  this  state,  as  deponent  is  informed  and  believes  to  be  true, 
to  wit,  in  the  state  of  Georgia,  and  beyond  the  reach  of  a  sub- 
poena issued  by  any  court  in  this  state.  Deponent  further  saith 
that,  as  he  is  informed  and  believes  to  be  true,  the  other  of 
said  witnesses  is  not  in  this  county."  [Signed  and  sworn  to.] 
The  plaintiff  objected  to  the  adjournment,  and  insisted  that  the 
defendant  should  make  an  oral  statement  on  oath  of  the  facts 
entitling  him  thereto.  This  the  defendant  declined  doing,  and 
also  refused  to  state  what  facts  he  expected  to  prove  by  his 
absent  witnesses  ;  saying,  he  would  rely  upon  the  affidavit,  and 
the  '*  court  might  act  as  outrageous  as  he  pleased.''  The  jus- 
tice told  the  defendant  that  the  affidavit  was  insufficient,  and 
refused  to  grant  the  adjournment.  Soon  after  the  constable 
commenced  calling  the  jury  the  defendant  remarked,  that  he 
wanted  to  prove  by  his  absent  witnesses  that  they  were  the 
men  who  built  his  house,  and  that  neither  of  them  ever  saw 
the  plan  in  question.  The  parties  then  proceeded  to  the  trial 
of  the  cause.  The  plaintiflf's  demand  was  clearly  proved,  and 
the  jury  found  a  verdict  in  favor  of  the  plaintiflf  for  $24,99 
damages;  whereupon  the  justice  rendered  judgment  for  that 
sum,  with  costs.  The  trial  of  the  cause  occupied  a  great 
length  of  time,  and  was  much  prolonged  by  the  defendant's 
constant  interruptions  of  the  plaintiff's  witnesses  and  counsel, 
by  his  insolent  and  contemptuous  conduct  towards  the  justice, 
and  by  the  interposition  on  his  part  of  many  frivolous  objec- 
tions, accompanied  by  boisterous  and  insulting  language.  In 
the  course  of  his  summing  up  to  the  jury,  also,  he  applied  abu- 
sive epithets  to  the  justice  ;  and,  among  other  things,  charged 
the  justice,  the  plaintiff  and  bystanders,  with  wishing  to  mjure 
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him.  After  the  defendant  had  sued  out  a  certiorari  and  the 
justice  had  filed  his  return  thereto,  an  application  "was  made  to 
the  court  of  common  pleas  to  compel  an  amended  return.  On 
this  application  Onderdonk  presented  some  twenty-eight  dis^ 
tinct  points,  and  the  common  pleas  ordered  the  justice  to  make 
return  to  all  of  them.  Many  of  these  were  very  remote  in 
their  bearing  upon  the  case,  and  others  had  nothing  whatercr 
to  do  with  it.  Most  of  them,  moreover,  were  so  framed  as  not 
merely  to  direct  the  justice's  attention  to  the  matters  to  be  an- 
swered, but  to  wound  his  feelings  by  insinuations  against  his 
official  integrity.  After  judgment  of  affirmance  in  the  com- 
mon pleas,  Onderdonk  sued  out  a  writ  of  error. 

P.  Potter  J  for  the  plaintiff  in  error. 

H.  P.  Allen^  for  the  defendant  in  error. 

By  the  Courts  Nelson,  Ch.  J.  The  plea  to  the  jurisdiction 
of  the  justice  is  sufficiently  answered  by  the  case  of  Hunter  r. 
Burtis^  (10  Wend.  368.) 

As  to  the  other  alleged  irregularities  in  the  commencement 
of  the  suit,  none  were  specified  at  the  time  of  making  the  ob- 
jection, nor  can  we  see  that  any  existed,  sufficiently  distinct 
and  certain  to  call  for  a  reversal  of  the  judgment.  Where  a 
suit  is  commenced  in  the  name  of  a  non-resident  plaintiff  by 
warrant  or  short  summons,  he  is  required  to  give  security  for 
the  payment  of  any  sum  which  may  he  adjudged  against  him 
in  the  suit.  (2  R.  S.  160,  §  17,  2d  ed.;  id.  201,  §291.)  And 
as  judgment  may,  in  cases  like  the  present,  be  rendered  against 
him  for  the  balance  found  due  to  the  defendant,  {id.  166,  § 
52,)  the  security  should  be  broad  enough  to  embrace  all  that 
the  defendant  may  recover.(a)    The  justice  states  in  his  return 


(a)  For  the  fonn  of  the  eecaritj,  see  Cou>en'9  TV.  469,  2d  ed.  Whether  the 
■eearity  may  be  by  a  depoeite  of  money  with  the  joatice,  and  if  so,  how  mooh 
riioold  be  deposited,  eoe  id.  p.  468. 
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that  the  plaintiff  (Ranlett)  gave  satisfactory  security  in  writing, 
SLC.jfor  costs  J  according  to  law.  If  we  are  to  understand  from 
this  language  that  the  security  was  confined  to  such  costs  as 
might  be  recovered  against  the  plaintiff,  it  was  unquestionably 
defective ;  but  I  think  the  return  will  admit  of  a  broader  con- 
struction, as  it  alleges,  in  substance,  that  the  security  was  taken 
according  tti  the  statute.  This  view  is  strengthened  by  what 
occurred  before  the  justice  while  the  objection  to  the  regulari- 
ty of  the  piaintiff's  proceedings  was  under  consideration.  The 
defendant  (Onderdonk)  alleged  that  the  plaintiff  was  not  pres- 
ent when  the  suit  was  commenced  ;  but  did  not  allude  to  any 
defect  in  the  security.  The  justice  informed  the  defendant  of 
the  steps  which  had  been  taken  by  the  plaintiff,  thus  directing 
the  defendant's  attention  to  the  security  given,  and  yet  no  specific 
objection  was  made  to  it.  The  inference  to  be  derived  from 
the  defendant's  conduct  under  these  circumstances  would  seem 
to  be,  that  he  was  satisfied  the  security  was  in  due  form.  Be- 
side, I  apprehend  that  the  omission  to  make  objection  at  the 
time,  operated  as  a  waiver  of  the  irregularity,  if  any  existed. 
Consent  will  not  give  jurisdiction  in  respect  to  the  subject  mat- 
ter of  the  suit,  but  it  will,  as  to  the  person,  {Day  v.  Wilber, 
2  Caines^  134 ;  Bloodgood  v.  Overseers  4rc.  of  Jamaica^  12 
John.  R.  285  ;  Bronson  v.  Earl,  17  id.  63  ;  CowerCs  TV.  31, 
2,  2d  ed.)  In  Day  v.  Wither  the  objection  was  taken  on  cer- 
tiorari that  the  suit  had  been  commenced  by  warrant,  instead 
of  summons  ;  but  the  irregularity  was  considered  to  have  been 
waived  by  reason  of  the  omission  to  make  the  objection  before 
the  joining  of  issue.  So  here,  the  summons  was  irregular  with- 
out the  security  ;  but  it  was  entirely  competent  for  the  defend- 
ant to  waive  the  irregularity,  and  go  to  trial  on  the  merits  as 
upon  the  joining  of  issue  without  process.  (2  R.  S.  160,  ^ 
11, 2d.  ed.) 

The  justice  was  right  in  refusing  the  adjouniment.  The  de  • 
fendant's  conduct  was  such  as  fairly  to  cast  suspicion  upon  the 
hwia  fides  of  the  application,  and  to  justify  the  discretion  exer- 
cised by  the  magistrate.     {See  Smith  v.  Fentim^  2  Cotoen,  425.) 
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The  defendant  mareover  refused  to  disclose  what  be  expected 
to  prove  by  the  absent  vritnesses ;  and  this  has  sometimes  been 
regarded  as  sufficient  to  justify  a  refusal  to  adjourn.  {Brill  v. 
Lard,  14  John.  Rep.  341.)  But  I  think  the  practice  should  be 
confined  to  cases  of  well  grounded  suspicion.  {Cawen^s  Tr. 
846,  2d  ed.)  The  affidavit  on  which  the  application  for  an  ad- 
journment was  founded,  is,  I  think,  defective,  in  not  stating 
that  the  defendant  expected  to  be  able  to  procure  the  attend- 
ance of  his  witnesses  at  the  day  to  which  he  desired  to  have 
the  cause  adjourned.  This  is  usually  required  on  similar  ap-' 
plications  in  courts  of  record.  {The  People  v.  Vermilyeay  7 
CoweUy  369.)  There  is  another  answer  to  the  allegation  of 
error  in  the  point  under  consideration,  and  that  is,  that  jus- 
tices have  a  discretion  to  exercise  in  granting  and  refusing  ad- 
journments, and  that  nothing  short  of  a  clear  abuse  of  thsh  dis- 
cretion will  be  regarded  as  error.  {Pease  v.  Gleasoriy  8  John. 
Rep.  409.)  I  am  not  at  all  satisfied  that  any  such  abuse  is 
properly  chargeable  in  this  case. 

The  plea  of  a  former  recovery  was  properly  overruled  by 
the  justice  ;  as  it  was  admitted  by  the  defendant  that  the  judg- 
ment had  been  reversed  upon  technical  grounds,  in  no  way  in- 
volving the  merits  of  the  matter  in  controversy.  {Close  v. 
Siuarty4:  Wend.  95.) 

Many  other  points  are  presented  by  the  plaintinflf  in  error, 
but  they  are  too  untenable  to  require  notice.  Onderdonk  was 
guilty  of  great  irregularity  and  indecorum  in  conducting  the 
proceedings  before  the  magistrate.  None  of  the  numerous  ca- 
ses originating  in  justices'  courts  which  have  come  before  us 
for  review  within  my  experience,  have  presented  any  thing 
like  the  violation  of  respect  and  orderly  conduct  to  be  ha- 
bitually observed  in  judicial  proceedings,  as  that  exhib- 
ited on  the  trial  of  this  cause.  The  powers  of  magis- 
trates are  ample  to  repress  and  punish  such  behavior  in  any 
stage  of  the  cause,  whether  proceeding  from  a  party,  his  coun- 
sel, or  a  bystander  ;  (2  R.  S.  199,  ^  274,  276,  2d  ed, ;)  and 
telf-respect,  as  well  as  a  due  regard  for  the  proper  administia-> 
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tion  of  justice,  imperiously  demand  that  they  should  be  used, 
and  order  enforced  with  a  firm  and  steady  hand.  Justices  may 
at  all  tiroes  rely  upon  the  countenance  and  fayor  of  this  court 
in  the  due  command  and  vigorous  enforcement  of  good  order 
while  conducting  their  proceedings ;  and,  as  all  necessary  pow- 
ers have  been  conferred  upon  them  for  this  purpose,  they 
should  know  and  feel  that  they  alone  are  justly  responsible  for 
its  observance.  We  cannot  commend  the  forbearance  of  the 
magistrate  in  the  instance  before  us,  and  would  have  been  bet- 
ter satisfied  if  he  had  repressed  the  disorderly  behavior  of  the 
party  at  once,  when  admonition  failed,  by  fine,  or  commitment, 
or  both. 

We  cannot  avoid  also  taking  notice  of  the  rule  in  the  com- 
mon pleas  compelling  the  justice  to  amend  his  return.  I  am 
satisfied  the  attention  of  the  court  could  not  have  been  particu- 
larly called  to  the  numerous  points  to  which  it  seems  they  re- 
quired an  additional  answer.  There  are  some  twenty-eight  in 
all  i  many  of  them  in  no  way  bearing  materially  upon  the  case, 
and  others  trifling,  idle,  and  disrespectful  to  the  magistrate, 
evincing  a  most  vexatious,  if  not  vindictive  spirit  towards  him, 
wholly  unbecoming  a  judicial  proceeding.  The  court  should 
have  examined  the  several  matters  in  respect  to  which  an 
amended  return  was  called  for,  and  struck  out  every  part  not 
material  and  important  to  the  questions  to  be  presented  for 
review. 

Judgment  affirmed. 


Vol.  in.  42 
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Gardner  vs,  Eeteltas  and  M'Carty. 

The  usual  covenants  of  title  and  quiet  enjoyment  m  a  lease,  import  no  more  than 
that  the  lessor  has,  at  the  time,  such  a  title  to  the  demised  premises  as  enables 
him  to  grive  the  lessee  a  legal  right  of  entry  and  enjoyment  during  the  term. 

If  the  lessee  be  prevented  from  entering  upon  the  demised  premises  by  one  already 
in  possession  under  paramount  title,  an  action  lies  against  the  lessor  for  a  breach 
of  the  covenants.    Per  Nklson,  Ch.  J. 

Such  covenants,  however,  import  no  warranty,  express  or  impUed,  as  respects  the 
acts  of  strangers ;  and  hence,  if  the  lessee  be  prevented  from  entering  into  pos- 
session by  a  fonner  tenant  whose  term  has  expired,  the  remedy  is  to  be  sought 
against  the  latter,  and  not  against  the  lessor. 

Where  premises  were  let  to  G.  by  an  agreement,  not  under  seal,  containing  a 
promise  that  he  should  have  the  sole  and  uninterrupted  uae  and  occupation  6lc.  ; 
and,  at  the  commencement  of  the  term  the  premises  were  occupied  by  one  M.,  a 
ibrmer  tenant,  but  whose  lease  had  expired :  Held^  in  an  action  by  G.  against 
the  lessor  for  bemg  kept  out  of  possessian,  that  (he  latter  was  not  liable. 

Semble^  that  M.  might  have  been  proceeded  against  by  G.  in  his  own  name  under 
2  R,  S.  513  authorizing  **  summary  proceedings  to  recover  the  possession  of 
land ;"  the  latter  bemg  within   the  term  asaignt^  as  used  m  §  29  of  the  statute. 

Error  to  the  superior  court  of  the  city  of  New-York,  where 
Gardner  sued  Keteltas  and  M'Carty  in  an  action  on  the  case. 
The  plaintiff  sought  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  the  defendants'  neglect  to  put  him  in 
possession  of  certain  prenxises  in  the  city  of  New- York  accord- 
bg  to  the  terms  of  a  lease  thereof  in  the  usual  form  of  land- 
lords' agreements,  certifying  that  the  defendants  had  let  and 
rented  to  the  plaintiff  all  that  certain  house  and  lot,  known  &c., 
and  the  sole  and  uninterrupted  use  and  occupation  thereof,  for 
the  term  of  one  year,  to  commence  on  the  first  day  of  May, 
1836.  It  appeared  at  the  trial  that,  on  the  day  mentioned, 
one  Morse  was  in  possession  of  the  premises,  having  in  fact  no 
title  thereto,  but  insisting  upon  his  right  to  occupy  them  in  vir- 
tue of  a  former  lease  under  which  he  had  entered,  and  which, 
as  he  claimed,  had  not  yet  expired.  Proceedings  were  insti- 
tuted by  one  of  the  defendants  against  Morse,  who  was  remov- 
ed from  the  premises  on  the  12th  of  September,  1836,  by  virtue 
of  a  warrant  issued  under  2  JR.  S.  424,  §  39, 2d  ed.,  and  the 
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plaintiff  put  into  actual  possession  on  the  same  day.  No  rent 
had  been  paid  by  or  exacted  from  the  plaintiff  for  the  time  the 
premises  were  occupied  by  Morse ;  but  the  plaintiff  claimed 
that  he  had  sustained  damages  in  being  deprived  of  the  posses- 
sion during  that  time.  After  evidence  had  been  given  as  to 
ihe  amount  of  damages,  the  court  below  directed  a  nonsuit. 
The  plaintiff  excepted,  and,  after  judgment,  sued  out  a  writ 
of  error. 

J,  Anthon^tov  the  plaintiff  in  error. 

C.  G' Connor  J  for  the  defendants  in  error. 

By  the  Court ,  Nelson,  Ch.  J.  Although  this  is  an  action 
upon  an  agreement  not  under  seal,  the  principal  question  in 
the  case  is  to  be  determined  as  though  it  had  arisen  in  an  action 
by  a  lessee  against  his  lessor  for  a  breach  of  the  ordinary  cove- 
nants of  title  and  quiet  enjoyment ;  for  certainly,  the  promise 
that  the  plaintiff  should  have  the  sole  and  uninterrupted  use 
and  occupation  of  the  premises,  cannot  be  construed  to  have  a 
more  extended  effect  than  such  covenants.  Assmning  this  to 
be  so,  how  does  the  case  stand  ?  It  is  not  denied  that  the  plain- 
tiff acquired  a  perfect  title  to  the  premises  by  virtue  of  the 
lease  ;  but  it  is  insisted  on  the  part  of  the  plaintiff,  that  the 
defendants  were  bound  to  put  him  into  actual  possession  of  the 
demised  premises,  and  that  they  are  therefore  liable  for  dama- 
ges resulting  from  the  wrongful  holding  over  of  the  former 
tenant. 

I  have  found  no  decision,  nor  has  any  been  referred  to, 
going  the  length  claimed  by  the  plaintiff;  and  it  is  quite  clear, 
upon  general  principles,  that  the  action  cannot  be  sustained. 
All  that  either  of  the  covenants  mentioned  exact  of  the  lessor 
is,  that  he  shall  have  such  a  title  to  the  premises,  *&t  the  time, 
as  shall  enable  him  to  give  a  free,  unincumbered  lease  for  the 
term  demised.  There  is  no  warranty  express  or  implied  against 
the  acts  of  strangers ;  hence,  if  the  lessee  be  ousted  by  one 
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who  has  no  title,  the  law  leaves  him  to  his  remedy  against  the 
wrong-doer,  and  will  not  judge  that  the  lessor  covenanted 
against  the  wrongful  acts  of  strangers  unless  the  covenant  be 
full  and  express  to  the  purpose.  (JVb&e'j  casCy  4  Rep,  80 ;  Dud- 
ley V.  Follioit^  3  T.  R.  684  ;  Hayes  v.  Bickerstaffy  Vaugh.  118  ; 
Piatt  on  Gov.  314,  and  the  cases  there  cited.)  I  admit,  the 
covenant  of  quiet  enjoyment  means  to  ensure  to  the  lessee  a 
legal  right  to  enter  and  enjoy  the  premises,  and  if  he  is  pre- 
vented from  entering  into  the  possession  by  a  person  already 
in,  under  a  paramount  title,  the  action  may  be  sustained.  That 
was  decided  in  Ludwell  v.  Kevyman^  (6  T.  R.  468.)  In  such  a 
case,  no  ouster  or  expulsion  is^ecessary  on  which  to  predicate 
a  suit,  as  the  lessee  is  not  bofind  to  enter  and  commit  a  tres- 
pass. {Holder  v.  Taylor^IfR).  12  ;  1  Saund.  322  a.  note  (2)  ; 
Piatt  on  Cov.  327  ;  Grannis  v.  Clark^  8  Cowen^  36  ;  and  see  25 
Wend.  446.)  But  if  the  party  holding  is  a  wrong-doer,  the 
remedy  of  the  lessee  is  as  perfect  and  effectual  to  dispossess 
him  after,  as  that  of  the  lessor  was  before  the  execution  of  the 
lease.  This  is  clearly  so  as  it  respects  the  remedy  by  eject- 
ment, and,  I  apprehend,  equally  so  as  it  regards  the  more  sum- 
mary proceedings  under  the  statute.  (2  R.  S.  422,  ^^  28,  29 
et  seq.  2d  ed.)  Indeed,  as  to  the  remedy  by  ejectment,  the 
suit  must  be  brought  by  the  lessee,  the  right  of  entry  being  in 
him  alone  at  the  time, (a)  The  29th  section  of  the  statute 
referred  to,  authorizes  any  landlord,  or  lessor,  his  legal  repre- 
sentatives, agents  or  assigns,  to  make  oath  in  writing  of  the 
facts  which  authorize  the  removal  &c.  This  is  a  remedial 
statute,  and  should  be  liberally  expounded  in  furtherance  of  its 
objects  ;  and  it  appears  to  me  that,  without  any  very  strained 
construction,  the  lessee  may  be  regarded  as  falling  within  the 
term  assigns^  and,  as  such,  may  institute  proceedings  under  the 


(a)  Otherwise,  where  the  lease  is  void  as  to  the  wnmg-doer,  by  reason  of  its  having 
been  executed  while  the  latter  was  in  possession  clalmmg  advemly  to  the  lessor. 
(Lmmgttim  t.  Pnteut,  9  HiU,  536.) 
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act.(&)  But  whether  this  be  so  or  not,  upon  the  well  settled 
construction  of  the  covenants  of  title  and  quiet  enjoyment  it 
is  not  the  duty  of  the  landlord,  when  the  demised  premises  are 
wrongfully  held  by  a  third  person,  to  take  the  necessary  steps 
to  put  his  lessee  into  possession.  The  latter  being  clothed  with 
the  title  by  virtue  of  the  lease,  it  belongs  to  him  to  pursue  such 
legal  remedies  as  the  law  has  provided  for  gaining  it,  whether 
few  or  many. 

Judgment  affirmed. 

(b)  See  BirdtaU  v.  PhUUpB,  (17  Wend.  464.) 


Smith  vs.  Griffith  and  others. 

fividence  ot  general  reputation  is  not  competent  by  way  of  dkowing  the  eziitenee 
of  a  partnenhip. 

llie  dama^  lecovereble  a|[rftin8t  carrien  for  the  uegrligent  Ion  or  ii\jur7  of  goods 
entrusted  to  them  for  transportation,  are  to  be  ascertained  by  resorting  to  the 
price  which  goods  of  the  same  kind  and  quality  bore  in  market  at  the  time  the 
injury  occurred ;  and  this,  though'  subsequent  experiments  in  the  use  of  such 
goods  have  resulted  in  showing  that  the  market  price  was  almost  wholly  imagi. 
naiy,  their  real  value  bemg  litUe  or  nothing. 

Accordingly,  in  an  action  agamst  common  carriers  for  a  negligent  mjury  to  a 
quantity  of  mulberry  trees  which  had  been  delivered  to  them  for  transportation, 
after  the  plaintiff  had  given  evidence  of  the  market  value  of  the  trees  at  the  time 
the  injury  occurred,  the  defendants  offered  to  prove,  that  trees  of  the  same  spo. 
cies  had  smce  been  ascertained,  from  actual  experiment,  to  be  of  no  real  value — 
that  their  market  value,  at  the  time  of  the  injury,  was  fictitious — ^that  they  were 
not  worth  cultivating  with  a  view  to  the  raising  of  the  silk  worm — ^that  those  in 
question  were  purchased  by  the  plaintiff  for  the  purpose  of  growing  seedlings 
for  sale,  and  that  they  were  of  no  value  for  such  purpose  the  next  year  after  the 
purchase :  Held^  that  the  evidence  was  inadmissible. 

CowBN,  J.  dissented,  holding  that,  as  no  price  had  been  fixed  between  the  parties 
in  case  of  loss,  the  real  value  as  ascertained  and  setUed  by  experiment,  and  not 
the  factitious  market  value  at  the  time  of  the  injury,  was  the  test  of  the  plaintiff's 
damages ;  and  that,  consequently,  the  evidence  offered  should  have  been  re. 
ceived. 

Evidence  of  a  latent  defect  in  the  trees  in  question  which  developed  itself  after  the 
injury  complained  of,  whereby  they  proved  inferior  in  value  to  healthy  trees  of 
the  same  species,  would  have  been  admissible.    Per  Nblson,  Ch.  J. 
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In  cases  where  the  maricct  value  of  goods  is  the  proper  test  of  damages,  the  law 

contemplates  a  range  of  the  entire  market  and  the  average  of  prices  as  thus 

found,  running  through  a  reasonahle  period  of  time ;  not  any  sudden  and  tran. 

sient  inflation  or  depression  of  prices,  resulting  from  causes  independent  of  the 

operations  of  lawful  commerce.   'Per  Nelson,  Ch.  J. 
The  price  paid  for  an  article  by  a  party  whose  damages  depend  upon  the  market 

value  of  it,  may  be  given  in  evidence  against  him  in  ascertaining  such  value. 
^Vhere  one  of  the  plaintiff's  witnesses,  examined  under  a  commission,  has  refused 

to  answer  a  material  interrogatory  put  by  (he  defendant,  the  latter  may  insist 

that  the  whole  deposition  shall  be  rejected. 

Case  against  common  carriers,  tried  at  the  Albany  circuit, 
in  April,  1841,  before  Cushman,  C.  Judge.  The  facts  were 
as  follows  :  On  the  22d  of  April,  1839,  about  5000  mulberry 
trees  or  seedlings  of  the  Alpine  species,  packed  in  two  boxes, 
were  delivered  by  the  plaintiflf  to  the  agent  of  G.  P.  Griffith 
&  Co.,  Troy,  to  be  transported  from  that  place  to  Lyons, 
Wayne  county*  After  thexlelivery  of  the  trees,  they  were  al- 
lowed to  remain  at  Troy  in  an  open  room  among  other  articles 
for  transportation,  till  the  24th  of  May,  when  they  were  dis- 
covered by  the  plaintiflF's  agent,  and  found  to  be  considerably 
damaged.  They  were  afterwards  sent  to  the  plaintiff  and  re- 
ceived by  him  en  the  1st  of  June.  On  examination,  it  was 
supposed  that  about  3500  were  still  alive,  but,  on  being  plant- 
ed, these  produced  but  7000  trees,  whereas  if  they  had  been 
healthy  the  yield  would  have  been  three  times  as  great.  The 
plaintiff  attributed  the  damage  to  the  exposure  and  delay  of  the 
trees  at  Troy.  The  testimony  was  conflicting  as  to  the  extent 
of  the  injury  from  these  causes,  as  was  also  the  evidence  in  re^ 
spect  to  th€  market  value  of  the  trees  at  the  time  the  injury 
occurred.  The  action  was  brought  against  G.  P.,  J.  M.,  W. 
and  D.  Griffith,  who,  as  the  plaintiff  alleged,  composed  the 
firm  of  G.  P.  Griffith  &  Co. ;  but  the  only  evidence  tending  to 
show  that  D.  Griffith  was  one  of  the  partners,  was  derived 
from  his  admissions,  and  from  general  reputation.  The  de- 
fendants' counsel  objected,  that  the  evidence  of  general  reputa- 
tion was  incompetent  and  should  not  be  received  to  establish 
a  partnership  between  the  defendants*     The  judge  overruled 
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the  objection,  and  the  defendants'  counsel  excepted.  The  de- 
fendants' counsel  offered  to  prove  that,  from  subsequent  expe- 
rience, the  Alpine  mulberry  trees  had  ^^  been  ascertained  to  be 
of  no  intrinsic  value  ;"  that  the  value  put  upon  them  when  the 
injury  complained  of  occurred,  was  factitious ;  and  that,  if  as 
much  had  been  known  of  them  then,  as  at  the  time  of  the  trial, 
they  could  have  been  bought  for  $1  per  hundred.  The  judge 
refused  to  receive  the  evidence,  but  said  that  the  defendants' 
counsel  might  show  the  trees  of  no  value  for  feeding  the  silk 
worm  ;  whereupon  the  defendants'  counsel  excepted.  The  de- 
fendants' counsel  then  offered  to  prove  that  Alpine  mulberry 
trees  were  not  worth  cultivating  for  the  purpose  of  raising  silk 
worms ;  that  those  in  question  were  purchased  by  the  plaintiff 
with  a  view  of  growing  seedlings  for  sale  ;  and  that  they  w^re 
of  no  value  for  that  purpose  the  next  year  after  they  were 
bought.  The  judge  overruled  the  offer,  and  the  defendants' 
counsel  excepted.  The  trees  in  question  were  delivered  to  the 
plaintiff  in  the  city  of  New- York,  by  one  Cheeney,  whose  de- 
position, taken  under  a  commission,  was  offered  in  evidence  by 
the  plaintiff's  counsel.  The  defendants'  counsel  objected  to 
the  reading  of  the  deposition,  on  the  ground  that  the  witness 
had  not  sufficiently  answered  the  last  clause  of  the  fifth  cross- 
interrogatory,  which  was  in  these  words  :  "  Do  you  know  or 
were  you  informed  what  price  he  (the  plaintiff)  paid  for  them 
(the  trees  in  question)  in  the  city  of  New- York."  The  answer 
given  by  the  witness  was  this  :  "  As  all  business  matters  are 
confidential  with  us,  I  do  not  feel  at  liberty  here  to  state  the 
price  Mr.  Smith  (the  plaintiff)  paid  for  the  trees."  The  wit- 
ness had  previously  answered  on  the  direct  examination  that 
the  trees  were  worth  four  shillings  each.  The  judge  overruled 
the  objection,  to  which  the  defendants'  counsel  excepted  ;  and 
the  deposition  was  read  in  evidence.  The  jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $1250,  and  the  defendants  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
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H,  Z.  HayneTy  for  the  defendants. 

JIf.  r.  Reynolds^  for  the  plaintiflF. 

Nelson,  Ch.  J.  We  agreed,  on  the  argument,  that  this 
case  must  go  down  for  a  new  trial  because  of  the  error  in  admitting 
reputation  as  competent  evidence  of  the  partnership ;  having 
previously  come  to  the  conclusion  that  such  evidence  was  un- 
supported by  any  sound  or  analogous  principles,  the  rule  itself 
of  most  dangerous  tendency  in  practical  operation,  and  one 
which  had  been  rather  acquiesced  in,  as  respected  a  few  cases, 
than  established  by  any  settled  adjudication  of  this  court. 
{Halliday  v.  McDougallj  20  Wend.  81  ;  22  id.  264,  iS.  C.  on 
error.)  The  case  was  retained  with  a  view  of  examining  the 
other  points  raised  on  the  trial. 

The  defendants  proposed  to  prove  that,  subsequent  to  the 
delivery  of  the  trees  to  them  as  carriers,  and  the  happening  of 
the  damage,  it  had  been  ascertained  by  dealers,  that  Alpine 
mulberry  trees  were  in  truth  of  trifling  value  compared  with 
the  prices  at  which  they  had  been  sold  in  the  market ;  that 
these  had  been  greatly  inflated  and  disproportioned  to  the  in- 
trinsic value ;  that  the  trees  were  not  worth  cultivating  for  the 
purpose  of  raising  the  silk  worm ;  that  they  were  purchased 
by  the  plaintiff  to  plant  as  a  nursery,  from  which  to  sell  the 
production  ;  and  that  the  article  was  of  no  value  the  next  year, 
and  would  not  have  paid  the  expense  of  cultivation.  All  this 
evidence,  I  am  of  opinion,  was  properly  rejected,  as  having 
no  legitimate  bearing  upon  the  question.  The  damages  to 
which  the  plaintiff  is  entitled,  if  any,  should  afford  an  ade- 
quate indemnity  for  the  loss  sustained  at  the  time  th^  inju- 
ry happened;  and  the  admission  or  rejection  of  evidence 
should  be  regulated  with  a  view  to  produce  this  result  in 
'  the  opinion  of  the  jury.  If  goods  are  wholly  lost  or  destroy- 
ed, the  owner  is  entitled  to  their  full  worth  at  the  time  of  such 
loss  or  destruction.  In  trover,  the  measure  of  damages  is  the 
value  of  the  goods  at  the  time  and  place  of  conversion,  with 
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interest ;  or,  perhaps,  at  any  time  between  that  and  the  trial. 
{Kennedy  v.  Strong^  14  John.  Rep.  128 ;  West  t.  Beachy  3 
Coweuy  82.)  And,  upon  the  same  principle,  if  the  goods  are 
partially  injured,  and  the  party  seeks  redress  for  the  qualified 
damage,  the  measure  should  be  in  like  proportion.  Assuming 
that  there  is  no  defect  in  the  quality  of  the  article,  the  fair  test 
of  its  value,  and  consequently  of  the  loss  to  the  owner  if  it  has 
been  destroyed,  is  the  price  at  the  time  in  the  market.  This 
makes  him  whole,  because  the  fund  recovered  enables  him  to 
go  into  the  market  and  supply  himself  again  with  the  goods  of 
which  he  has  been  deprived.  The  objection  to  the  evidence 
offered  is,  that  it  proposed  to  take  into  consideration  the  fluc- 
tuations of  the  market  value  long  subsequent  to  the  time  when 
the  injury  happened  ;  thereby  making  the  measure  of  damages 
to  depend  upon  the  accidental  fall  of  prices  at  some  future  pe- 
riod which  might  or  might  not  occur ;  and  if  it  did,  the  loss 
might  or  might  not  have  fallen  upon  the  plaintiff,  as,  for  aught 
the  court  or  jury  could  know,  he  may  have  parted  with  the 
property  before  the  depreciation.  It  is  true  the  counsel  offer- 
ed to  prove  that  the  plaintiff  had  purchased  the  trees  for  the 
purpose  of  planting  and  reproducing  the  article  for  the  mar- 
ket the  next  year  ;  but  this  mere  unexecuted  intention,  if  it  ex« 
isted,  amounted  to  nothing.  It  bound  nobody ;  and  the  plaintiff 
had  a  right  to  change  it,  and  to  turn  the  property  to  better  ac- 
count if  in  his  judgment  the  opportunity  offered. 

No  doubt,  if  the  defendants  could  have  shown  any  latent  de- 
fect in  the  particular  trees  that  became  developed  at  some  pe- 
riod after  the  injury,  by  which  they  proved  to  be  of  an  inferior 
value  to  sound  and  healthy  ones,  such  as  were  regarded  as 
saleable  in  the  market,  the  evidence  would  have  been  proper. 
But  this  was  not  the  effect  of  the  offer.  The  proposal  went 
to  show  a  general  depreciation  of  the  value  of  the  article  after 
the  injury,  even  in  its  best  condition.  This  1  am  of  opinion 
was  irrelevant  and  impertinent,  and  therefore  properly  reject- 
ed. I  admit  that  a  mere  speculating  price  of  the  article,  got 
up  by  the  contrivance  of  a  few  interested  dealers  with  a  Tiew 
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io  control  the  market  for  their  own  private  ends,  is  not  the  true 
test.  The  law,  in  regulating  the  measure  of  damages,  contem- 
plates a  range  of  the  entire  market  and  the  average  of  prices 
as  thus  found,  running  through  a  reasonable  period  of  time. 
Neither  a  sudden  and  transient  inflation  or  depression  of  prices 
should  control  the  question.  These  are  often  accidental,  pro- 
duced by  interested  and  illegitimate  combinations  for  tempora- 
ry, special  and  selfish  objects,  independent  of  the  influences  of 
lawful  commerce — a  forced  and  violent  perversion  of  the  laws 
of  trade,  not  within  the  contemplation  of  the  regular  dealer, 
and  not  deserving  to  be  regatded  as  a  proper  basis  upon  which 
to  determine  the  value,  when  the  fact  becomes  material  in  the 
administration  of  justice. 

The  deposition  of  Cheeney,  I  think,  ought  to  have  been  ref- 
jected,  as  the  answer  to  the  fifth  cross-interrogatory  was  prop- 
er and  might  have  been  material.  The  fifth  direct  interroga- 
tory had  called  for  his  opinion  as  to  the  value  of  the  article  in 
the  city  of  New- York  where  it  was  purchased,  to  which  he 
had  responded  ;  and  the  corresponding  cross-interrogatory  en- 
quired the  price  the  plaintiff  had  paid  for  it.  This  he  refused 
to  answer,  under  the  pretext  that  the  transaction  was  confiden- 
tial. Now,  though  the  price  paid  by  the  plaintiff  was  not  con- 
clusive upon  him,  as  he  might  have  been  fortunate  enough  to 
buy  under  the  fair  market  value  ;  yet  it  was  some  evidence  of 
that  value,  and  might  well  have  been  taken  into  the  account, 
with  the  other  testimony.  It  was  one  of  a  multitude  of 
sales  that,  in  the  aggregate,  might  go  to  determine  the  mar- 
ket value  at  the  place  where  the  purchase  was  made ;  and 
if  unexplained,  or  made  to  depend  upon  peculiar  circum- 
stances, might  be  regarded  as  very  material  evidence  of 
the  fact.  In  Sandford  v.  Handyy  (23  Wend.  260,)  we  wei'e 
strongly  inclined  to  the  opinion  that  a  misrepresentation  by 
the  vendor  of  the  actual  cost  of  an  article  was  a  mate- 
rial fact,  and  competent,  uhder  the  circumstances,  upon  the 
question  of  fraud  in  the  sale ;  and  if  so,  the  cost  t)rice  should  be 
ff^gafded  as  material,  when  called  out  in  a  ptopeir  case,  fts  fab 
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item  of  evidence  to  determine  the  value.  If  the  witness  had 
been  upon  the  stand  at  the  time,  and  had  refused  to  answer  in 
defiance  of  the  authority  of  the  court,  his  whole  testimony  must 
have  been  stricken  out  of  the  cause  ;  and  as  the  S2ime  objection 
may  be  taken  to  the  testimony  returned  under  the  commission, 
as  if  the  witness  were  examined  orally  in  court,  it  should  have 
been  rejected.  The  examination  was  imperfect,  one-sided,  and, 
in  effect,  tx  parte.  {Kissam  v.  Forest y2d  Wend.  651, 652,a7id 
tfu  cases  there  cited.) 

Bronson,  J.  concurred. 

CowEN,  J.  It  was  hardly  contended  on  the  argument  that 
this  verdict  can  be  sustained.  The  proof  of  a  copartnership  by 
reputation  was  clearly  inadmissible,  and  the  cause  must  go  to 
a  new  trial  for  that  reason,  if  no  other. 

I  am  also  of  opinion  that  the  motion  should  be  granted  for 
the  rejection  of  proper  evidence.  This  action  was  case,  against 
common  carriers,  to  recover  for  the  loss  of  two  boxes  of  Alpine 
mulberry  trees.  It  was  not  an  action  by  a  vendor  against  the 
vendee  for  goods  sold  at  an  agreed  price.  The  question, 
therefore,  I  think,  stood  open  at  the  trial  to  all  the  proof  which 
would  be  admissible  on  a  quantum  valebant.  The  market 
price  being  established,  the  defendants'  counsel  offered  to  prove 
that  this  depended  on  an  estimate  entirely  false,  more  mature 
observation  having  shown  that  the  article  was  in  truth  of  no 
intrinsic  value.  If  a  man  will  purchase  such  an  article  at  an 
agreed  price,  without  warranty  or  fraud,  I  readily  agree  that 
he  cannot  reduce  the  price  by  impeaching  the  article  as  use- 
less ;  but  I  am  not  prepared  to  admit  the  same  rule  as  between 
bailor  and  bailee,  where  no  price  is  agreed  on  in  case  of  loss. 
A  carrier  is  bound  to  receive  and.  convey  all  goods  in  his  line  for 
the  usual  rate  of  compensation.  I  do  not  mention  this  obligation 
as  a  reason  why  he  should  not  pay  the  value  of  the  goods ;  but 
for  saying  that  where  they  happen  to  be  accidentally  lost,  he, 
^all  persons,  should  be  the  last  upon  whom  courts  and  juries 
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ought  to  inflict  the  artificial  prices  of  the  speculator ;  that  it 
should  rather  be  confined  to  buyers  and  sellers,  who  are  the 
manufacturers  of  such  prices — a  work  which  is  entirely  res  in- 
ter alios  in  relation  to  the  carrier.  But  without  urging  any 
such  consideration,  let  us  consider  the  stronger  case  of  buyer 
and  seller.  Take  it  that  any  article  of  merchandize,  to  all  ap- 
pearance of  fair  value,  is  sold  for  what  it  is  reasonably  worth ; 
prima  facie^I  admit,  the  vendor  shall  recover  the  market  price. 
It  is  shortly  after  discovered,  however,  that  it  is  really  worth 
little  or  nothing,  from  some  secret  cause  unknown  to  the  par- 
ties and  believed  not  to  exist  at  the  time  of  sale.  It  seems  to 
me  this  would  be  available  as  a  defence,  and,  indeed,  that  it 
would  be  so,  even  on  the  principle  conceded  at  the  circuit.  I 
am  unable  to  distinguish  between  an  offer  to  shew  that  the 
trees  were  unfit  for  feeding  silk  worms,  and  an  offer  to  show 
a  total  or  partial  worthlessness  for  any  other  cause.  It  was 
contended  at  the  bar  that  the  current  price  is  the  absolute 
standard ;  and  I  can  perceive  no  other  plausible  ground  on 
which  a  party  who  never  bound  himself  by  contract  to  pay  any 
specific  price  can  be  concluded.  It  is  plausible  to  say,  the 
plaintiff  might  have  got  so  much  for  a  plausible  article  ;  that 
it  was  lost,  and  his  chance  to  get  that  price  was  lost  with  it. 
This,  if  allowed,  is  an  estoppel  as  well  against  the  right  to 
show  one  defect  as  another.  It  applies  emphatically  to  the 
bubble  trade  of  the  country,  in  which  prices  are  general- 
ly notorious,  and  (/asily  made  out  by  clouds  of  witnesses. 
A  man  takes  an  article  in  that  trade  to-day,  and  agrees  to  pay 
what  it  is  reasonably  worth  to-morrow.  On  subsequent  obser- 
vation and  experience,  the  bubble  bursts,  for  the  reason  that  it 
was  really  as  worthless  when  purchased,  as  afterwards ;  yet  it  is 
contended  that  jurors  are  absolutely  bound  to  say,  and  courts  to 
adjudge,  that  such  an  article  was  reasonably  worth  the  price 
which  a  universal  mistake  had  aflfixed  to  it.  Precisely  the 
same  principle  would  extend  to  a  fair  looking  horse  which  no 
one  could  ride  or  drive,  or  which  was  secretly  laboring  under 
an  incurable  disease;  to  mulberry  trees  unfit  to  feed  silk 
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worms,  or  fair  looking  slips  for  transplanting,  which  have  lost 
the  principles  of  vegetable  life.  I  am  unable  to  perceive  why 
the  damages  can  be  reduced  by  showing  an  article  worthless 
for  one  purpose,  and  yet  not  be  at  all  affected  by  proving  it 
worthless  for  all  purposes.  This  latter  I  understand  to  have 
been  proposed  at  the  circuit.  Let  us  look  at  other  examples. 
A  man  assigns  his  patent  of  a  new  and  famous  invention  for 
what  it  is  reasonably  worth,  on  a  year's  credit.  The  year 
comes  round  and  it  turns  out  that  the  invention  had  been  anti- 
cipated, and  the  patent  is  therefore  void.  So  of  quack  medi- 
cines, which  was,  I  believe,  put  on  the  argument  as  an  illustra- 
tion for  the  plaintiff.  So  of  a  note  against  a  man  reputed 
wealthy,  who  will  testify  that  he  was  utterly  insolvent  at  the 
time.  So  also  of  stock  in  a  corporation  whose  officers  will 
swear  that  it  had  no  assets.  In  all  these  and  like  cases,  is  it 
right  to  say  that  the  measure  of  value  shall  be  the  fancy  price 
at  the  day  ?  The  case  of  a  Raphael,  sold  for  what  it  is  rea- 
sonably worth,  but  which  turns  out  to  be  the  picture  of  an  in- 
ferior artist,  was  put,  in  the  argument  for  the  plaintiff,  as  a 
crowning  illustration.  I  think  it  was  equally  unhappy  with 
that  of  the  quack  medicines.  It  seems  to  me  that  the  learned 
counsel  confounded  the  price  to  be  paid  by  a  carrier,  with  the 
case  of  prices  agreed  by  a  purchaser,  where  there  is  no  war- 
ranty or  fraud.  I  do  not  understand  that,  where  damages  are 
open  to  an  estimate  on  the  principles  of  a  quantum  valebant^  the 
mere  fictitious  value  is  intended  by  the  law.  And  I  can  feel 
no  doubt  that  persons  who  happen  accidentally  to  injure,  de- 
stroy or  lose  such  articles,  are  entitled  to  the  full  benefit  of 
the  principle.  In  trover  for  a  promissory  note,  though  this 
court  held  the  defendant  to  the  sum  expressed  by  it,  they  ad- 
mitted that  the  maker's  insolvency  might  be  shown  in  mitiga- 
tion of  damages.  {In galls  v.  iarrf,  1  Cowen^  240.)  I  un- 
derstand the  offer,  in  the  case  before  us,  as  made  at  the 
trial,  to  imply  a  secret  defect  in  these  trees — i.  e.,  high 
anticipations  were  indulged  in  the  market,  that  this  kind 
of  mulberry  tree  would  be  of  great  consequence  in  the  silk 
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manufacture  of  the  northern  states,  whereas  it  was  a  mere  de- 
lusion of  the  moment,  the  trees  being  really  a  useless  incum- 
brance to  the  premises  of  the  cultivator ;  a  failure  in  every 
sense,  like  peachum  wood  supposed  to  be  brazilletto.  And 
shall  I  be  put  to  show,  that  a  carrier  ought  not  to  pay  as  much 
for  the  loss  of  the  counterfeit  article,  as  for  the  real  one  ? — the 
same  for  a  package  of  bank  bills  on  an  institution  secretly 
bankrupt  at  the  time,  as  if  it  were  sound  1 — or  for  counterfeit 
bills,  because  they  happen  to  have  been  so  well  executed  as  to 
deceive  the  bailor  and  those  to  whom  he  might  innocently  have 
paid  them  over,  as  if  genuine  1  With  deference,  it  seems  to 
me  there  is  no  end  to  the  extravagancies  of  the  principle. 

The  rule  laid  down  in  the  books  accords  entirely  with  what 
I  have  endeavored  to  deduce  from  the  reason  of  the  case.  In 
1  LeigVs  Jfisi  Prius^  93,  it  is  briefly  stated  as  follows :  "  Where 
the  plaintiff  claims  a  quantum  vcdebant  only,  and  there  is  no 
price  agreed  upon,  it  is  incumbent  on  him  to  prove  the  value, 
and  it  is  competent  for  the  defendant  to  show  the  inferiority  of 
the  goods,  and  even  that  they  were  of  no  value.''  Indeed,  the 
rule  is  elementary.  Slackstone  says  that  where  goods  are 
taken  without  any  agreement  on  the  price,  the  law  infers  an 
agreement  by  both  parties  that  the  real  value  should  be  paid. 
(3  Black.  Com.  163.) 

I  have  endeavored  to  show  that  this  real  value  implied  by 
the  law  is  not  a  tancy  price — not  the  price  raised  by  puffers 
and  brokers — but  the  common  sense  value ;  such  as  a  due  de- 
gree of  trial  and  observation  will  justify.  This  answers  nearly 
to  what  political  economists  call  the  natural  price.  {Smithes 
Wealth  ofjfaiums,  B.  1,  cA.  7.)  This  writer  shows,  that  ac- 
cidental inflation  or  depression  cannot  last.  It  must  be  tem- 
porary, and  generally,  in  a  short  time,  be  bro^ght  to  the  natu- 
ral or  central  price.  Now  when  the  artificial  price  is  pot 
known  to  be  false,  the  purchaser  or  carrier  must  pay  it,  be- 
cause he  is  unable  to  prove  the  truth.  But  when  the  defect  is 
discovered — ^when  the  article  is  known  always  to  have  been  « 
drug,  a  txick— that  cule  which  despises  experiment,  md  de- 
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mands  that  the  price  should  be  regulated  by  the  delusion  of  a 
by-gone  monomaniaj  would,  as  appears  to  me,  bat  illy  answer 
the  legal  requirement  of  real  talue.  The  consideration  for  a 
high  price  fails  when  it  is  found  to  be  fictitious ;  and  where 
there  has  been  no  estoppel  by  agreement  to  pay  a  certain 
price,  I  am  aware  of  no  rule  or  case  which  forbids  evidence  of 
the  delusion  in  mitigation  of  damages.  According  to  the  testi- 
mony and  the  defendants'  offer,  the  trees,  proving  valueless  for 
the  purpose  of  the  silk  culture,  were  worth  nothing  except  to 
sell.  People  who  deal  in  such  articles,  must,  I  think,  in  order 
to  secure  a  high  price,  require  the  bailee  or  purchaser  to  stipu- 
late for  one,  under  the  peril  of  being  brought  down  to  the  rea- 
sonable value,  on  the  worthlessness  of  their  wares  being  de- 
tected. 

The  principle  I  have  been  endeavoring  to  contest  was  car- 
ried out  at  the  trial  with  practical  fideKty.  In  a  set  of  cross- 
interrogatories,  used  on  examining  one  of  the  plaintiff's  wit- 
nesses, he  was  asked  what  price  the  plaintiff  paid  for  the  trees? 
This  he  declined  to  answer.  Yet  the  deposition  was  received 
as  evidence.  The  witness'  excuse  was :  ^^  As  all  business  mat- 
ters are  confidential  with  us,  I  do  not  feel  at  liberty  here  to 
state  the  price  Mr.  Smith  paid  for  the  trees."  The  plaintiff 
had  brought  them  to  Troy,  and  had  proved  what  such  trees 
sold  for  there ;  and  he  insists  that  Troy  was  the  only  market 
which  famished  the  true  test  of  his  claim.  The  question  was 
put  as  to  the  price  which  they  brought  in  New- York.  Cut 
bono  1  for  the  plaintiff  is  deprived  of  what  he  could  obtain  for 
them  at  Troy  ]  and  the  use  they  were  to  be  put  to  consisted  in 
their  excellence  as  an  article  of  sale.  It  was,  therefore,  rather 
what  the  plaintiff  could  get,  than  what  he  gave,  which  went  to 
measure  the  damages. 

If  I  am  right,  however,  as  I  have  endeavored  to  show,  in 
supposing  that  the  real  value  is  the  measure,  then  the  plaintiff 
was,  by  the  contumacy  of  the  witness,  cut  off  from  a  test  to 
which  he  was  entitled.  The  vendor  in  New- York  was  shown 
to  have  been  a  dealer  of  experience  in  the  Alpine  mulberry ; 
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and  a  price  agreed  between  him  and  the  plaintiff  would  be  such 
evidence  of  the  real  value  as  the  defendant  was  entitled  to  lay 
before  the  jury,  if  he  chose.  It  w^as  more  than  the  mere  asser- 
tion of  the  New-York  vendor  ;  for  the  plaintiff  was  a  party  to 
the  price,  and  virtually  conceded  that  the  nett  value  of  the 
trees  was  no  more  than  he  gave.  It  should  have  been  receiv* 
ed  as  high  evidence  that  they  were  really  worth  no  more  at 
New- York.  The  price  he  gave,  with  the  charges  of  transpor- 
tation and  other  incidental  expenses,  would,  perhaps  have 
come  much  nearer  the  real  value  in  Troy  than  the  market  price 
there.  At  any  rate,  I  think  the  defendant  had  a  right  to  the 
evidence  for  what  the  jury  might  have  thought  it  worth.  Had 
the  answer  brought  out  a  trivial  price,  and  the  defendant  been 
also  allowed  to  show,  as  he  proposed,  that  the  trees  were  al- 
together or  nearly  worthless,  the  whole  would,  in  my  view, 
have  presented  a  strong  case  for  mitigating  the  damages. 

I  am  with  the  defendants  on  all  the  points  made  by  their 
counsel. 

New  trial  granted^ 


H.  &  J.  Failing  vs.  Schenck. 

A  letftfvation  of  rent  is  not  eaKntiarto  the  existence  of  a  leasehold  estate. 

The  right  of  a  tenant  or  one  claiming  under  him  to  set  np  an  adyerse  ] 
does  not  depend  upon  the  landlord's  right  to  receive  rent,  but  upon  his  power  to 
enter. 

Accordingly,  where  the  defendant  in  ejectment  set  up  an  adverse  possenion  in 
one  who,  as  was  shown,  entered  mider  the  plaintiflSB*  ancestor  by  virtue  of  a 
lease  for  years  reserving  an  annual  rent ;  AeU,  that  the  lease  was  sufficient  to 
repel  the  defence,  though  the  circumstances  were  such  as  to  warrant  the  pre. 
sumption  of  an  extinguishment  of  the  entire  rent  shortly  after  the  term  com- 
menced. 

An  adverse  possenioD  of  at  least  25  ytan  must  be  shown  in  order  to  bar  a  right  of 
entry,  where  the  old  statute  of  limitationB  commenced  imming  before  the  revised 
rtatntes  went  into  operation. 
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Ejectment  for  nineteen  acres  of  land^  tried  at  the  Mont- 
gomery circuit,  in  November,  1840,  before  Willard,  C.  Judge. 
The  case  was  this  :  The  premises  in  question  were  a  part  of  a 
farm  containing  480  acres  of  land  formerly  owned  and  occu- 
pied by  the  plaintiffs'  grandfather,  Nicholas  Failing,  who  died 
in  1788  leaving  five  children,  viz.  Henry  N.  Failing  the 
plaintiffs'  father,  Maria,  wife  of  Lawrence  Gros,  and  three  other 
daughters.  George  Rapp  and  Stephen  Ultzever  went  into 
possession  of  a  part  of  the  farm,  including  the  premises  in 
question,  in  1786,  under  a  lease  for  thirty  years  executed  by 
Nicholas  Failing  on  the  1st  of  November  of  that  year.  The 
lease  reserved  an  annual  rent  of  ^^  thirty  skipples  of  wheat." 
Ultzever  conveyed  his  interest  in  the  lease  to  Rapp.  The 
plaintiffs'  father  died  in  1833,  leaving  six  children  ;  and  the 
plaintiffs  claimed  to  recover  one-third  of  one-fifth  of  the  premi* 
ses  in  question.  The  defendant  was  in  possession  at  the  time 
the  suit  was  brought,  claiming  title. 

In  January,  1795,  Lawrence  Gros.  and  wife  conveyed  the 
whole  farm— 480  acres — ^to  Johan  Daniel  Gros  in  fee,  reserv- 
ing to  Rapp  and  Ultzever  their  unexpired  term  in  the  lease  3 
and  in  February,  1805,  Johan  Daniel  Gros  executed  a  warran- 
tee deed  to  Rapp  of  the  one  hundred  acres  occupied  by  him 
under  the  lease.  Rapp  continued  in  possession  till  J.830,  when 
he  executed  a  warrantee  deed  of  the  premises  in  question  to 
Peter  Cowan,  who  thereupon  took  possession.  In  1832  Cowan 
sold  the  premises  and  delivered  possession  thereof  to  Herman 
J.  Ehle,  from  whom  the  defendant  derived  title.  There  was 
no  evidence  that  any  rent  had  ever  been  paid  on  the  thirty 
year  lease.  The  defendant's  counsel  requested  the  judge  to 
charge  that  Rapp's  possession  should  be  regarded  as  adverse 
since  the  deed  to  him  in  1805  from  Johan  Daniel  Gros.  The 
judge  was  also  requested  to  charge  that  the  possession  of  Rapp 
and  those  claiming  under  him  was  adverse  from  the  time  when 
the  lease  expired  ;  and  that  this  was  enough  to  bar  the  plain- 
tiffs' right  of  recovery.  The  judge  refused  to  charge  as  request-^ 
ed ;  but  instructed  the  jury  that  the  plaintiffs  were  entitled  to 
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recorer  one  undivided  third  of  one-fifth  of  the  premises  in 
question.  The  jury  rendered  a  verdict  for  the  plaintiffs,  and 
the  defendant  now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions* 

D.  Cadyj  for  the  defendant. 

JV.  Hilly  Jun.y  4*  D.  Wrighty  for  the  plaintiffs* 

By  the  Court^  Cowen,  J.  I  am  inclined  to  think  that,  under 
the  circumstances,  had  the  question  been  material,  the  case 
might  have  been  a  proper  one  for  saying  that  the  rent  due  on 
the  lease  executed  by  Nicholas  Failing  must  be  presumed  to 
have  been  extinguished,  had  an  action  been  brought  for  that ; 
at  least  the  question  of  extinguishment  might  have  been  proper 
for  the  jury.  But  I  find  no  case  which  holds,  as  a  consequence, 
that  we  are  to  presume  the  relation  of  landlord  and  tenant  bro- 
ken up,  80  as  to  let  in  an  adverse  possession  during  the  continu- 
ance of  the  lease.  Take  it  that,  upon  circumstances,  you  may 
presume  the  rent  extinguished  shortly  after  the  lease  was  exe^ 
cuted ;  and  even  suppose  a  release  of  all  claim  for  rent.  The 
only  result,  as  appears  to  me,  is,  that  the  lessee  is  to  be  deem- 
ed as  having  held  for  the  residue  of  the  term  discharged  of  the 
rent ;  not  that  the  reversion  was  extinguished  also,  or  that  a 
state  of  things  arose  which  entitled  the  landlord  to  enter,  and 
therefore  let  in  the  statute  of  limitations  to  run  against  him 
by  reason  of  an  adverse  possession  in  his  tenant  or  indeed  in 
any  other  person.  The  statute  of  limitations,  quoad  the  land, 
does  not  turn  on  the  right  of  the  landlord  to  receive  rent ;  but 
on  his  power  to  enter.  The  Stat.  21  Jac,  1,  c.  16,  to  which 
our  statute  fixing  a  limitation  to  this  action  of  ejectment  an- 
swers)  provides  merely  that  the  entry  must  be  made  within 
twenty  years  after  the  title  accrued  ;  and  the  lease  here  not 
having  expired  till  1816,  the  twenty-five  years  which  our  con- 
struction of  the  revised  statutes  makes  necessary  to  a  bar  where 
the  old  statute  began  to  run  prior  to  1830,  had  not  elapsed 
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when  the  plaintiffs'  right  of  entry  accrued.  The  right  of  pos- 
session was  outstanding  in  virtue  of  the  lease,  and,  had  eject*- 
ment  been  brought  by  the  heirs  of  Nicholas  Failing,  that,  per 
scj  would  have  constituted  a  bar. 

The  proposition  that  rent  is  not  at  all  essential  to  the  exist- 
ence of  a  leasehold  estate  is  entirely  ob^aous,  and  needs  no 
authority  for  its  support.  That  a  lease  like  the  present  although 
the  rent  be  presumptively  paid  or  barred  by  the  statute  of  limi- 
tations, may  still  be  available  in  answer  to  a  defence  of  adverse 
possession,  seems  to  have  been  held,  at  least  assumed,  in  Orrell 
V.  Maddox^  {Runn.  on  Eject,  458,  Jlppend.  1.)  In  2  Hilltard?s 
Jlhridgm,  p.  191,  on  the  strength  of  the  case  cited,  and  several 
others,  tlie  following  remark  is  made  :  ^^  Nor,  in  the  case  of  a 
lease,  is  a  reversioner  &c,  bringing  ejectment  bound  to  show  in 
support  of  his  title  that  he  has  received  any  rent.  It  is  unne- 
cessary to  prove  a  title  to  the  rent ;  a  title  to  the  possession  is 
sufficient."  If,  as  some  cases  hold,  a  rent  charged  on  land  by 
a  lease  in  perpetuity,  may  after  a  lapse  of  time  be  presumed  to 
have  been  released,  then  the  whole  title  is  of  course  out  of  the 
lessor.  Yet  the  lease  exists,  and  forms  the  very  title  under 
which  the  lessee  claims  So  of  any  lease  of  a  particular  estate 
— a  demise  for  life  or  years — the  estate  demised  may  be  claim- 
ed free  of  rent,  and  it  seems  to  me  this  is  the  only  consequence. 

If  the  title  of  the  ancestor  be  thrown  into  doubt  by  the  proof, 
the  non-receipt  of  rent  may  come  in  as  a  circumstance  against 
it,  to  be  rebutted  by  other  proof;  but  the  case  at  bar  is  the 
common  one  of  a  seisin  in  the  ancestor  and  a  descent  to  the 
plaintiffs,  which  I  see  nothing  to  overcome  except  the  adverse 
possession.  That  is  answered  by  the  lease ;  and  I  think  so 
conclusively  that  the  learned  judge  was  authorized,  as  he  did, 
to  direct  a  verdict  for  the  plaintiff. 

Some  other  points  were  made  on  the  argument  by  the  de- 
fendant's counsel,  all  of  which  have,  I  think,  been  held  against 
him  in  cases  heretofore  decided  by  this  court. 

My  opinion  is,  that  the  motion  for  a  new  trial  should  be  de- 
nied. 

New  trial  denied. 
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Barrett  t;^.  Warrek. 

Replevin  in  the  eepit  will  only  lie  where  an  action  of  tieepaM  might  have  been 

maintained. 
The  doctrine  that  by  a  tortioua  taking  of  goods  the  property  in  them  is  changed, 

OTcmiled. 
Though  goods  have  been  tortiously  taken,  a  bona  fide  purchaser  under  the  wrong. 

doer  is  not  answerable  to  the  owner  in  tretpoM ;  but  only  in  tiorer  or  replevin 

in  the  4ttineU  after  demand  &c. 
So  of  any  person  who  comes  to  the  poesession  of  the  goods  by  delivery,  and  with. 

out  &ult  on  his  part ;  e.  g.  an  innocent  bailee  of  the  wrcmg^doer. 
CowKN,  J.  dissented  as  to  the  last  point ;  holding,  that  trespass  would  lie  against 

every  possessor  under  the  wrong.doer,  except  he  be  a  bona  fide  purchaser  for  a 

valuable  consideration. 
The  case  of  Acker  v.  Campbell,  (23  Wend,  373,)  limited ;  and  StCarty  v.  Vickery, 

(12  Johns,  Bep,  348,)  commented  on  and  explained. 
{f  goods  be  taken  by  trespass  from  a  tre^Msser,  the  owner  may  have  an  action  of 

trespass  against  the  last  taker. 
In  such  action  it  is  enough,  prima  facie,  for  the  plaintiff  to  show  the  origina]  tak 

ing  to  have  been  a  trespass ;  and  the  onue  will  then  be  upon  the  defendant  to 

make  out  that  he  came  to  the  possession  by  purchase  or  bailment,  without  iault 

on  his  part 

Replevin,  tried  at  the  Genesee  circuit,  in  September,  1841, 
before  Dayton,  C.  Judge.  The  action  was  brought  to  recover 
a  mare.  The  declaration  was  in  the  cepiY,  and  the  plea  non 
cepii.  It  appeared  on  the  trial,  that  the  plaintiff,  Sally  Barrett, 
owned  and  possessed  the  property  in  question ;  that  it  was 
taken  froqi  her  by  the  sheriff  on  an  execution  against  one  Post 
and  sold  to  Townsend,  the  plaintiff  in  the  execution,  who  took 
possession  ;  that  soon  afterwards  the  plaintiff  in  this  suit  found 
the  property  in  the  defendant's  possession  and  demanded  it ; 
but  the  latter  refused  to  deliver  it,  saying  he  had  bought  it. 
There  was  no  evidence  of  a  purchase  by  the  defendant ;  nor 
did  it  appear  how  he  got  possession.  The  circuit  judge  decid- 
ed that  replevin  in  the  cepit  would  not  lie,  and  nonsuited  the 
plaintiff,  who  now  moved  for  a  new  tri^l  on  %  bill  of  esceep- 
tton. 
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M.  T.  Refolds  J  for  the  plaintiff. 
S.  Stevens^  for  the  defendant. 

By  the  Caurt^  Bronson,  J.  Replevin  in  the  cepit  will  only 
lie  where  trespass  might  have  been  brought,  and  the  demand 
and  refusal  must  therefore  be  laid  out  of  view.  The  question 
is  not  whether  there  has  been  a  conversion  of  the  property  for 
which  the  plaintiff  might  have  brought  trover,  or  replevin  in 
the  detinetj  but  whether  the  defendant  is  chargeable  with  a 
tortious  taking. 

If  goods  be  taken  by  trespass  from  a  trespasser,  the  books 
are  not  agreed  on  the  question  whether  the  owner  may  have 
an  action  of  trespass  against  the  last  taker.  It  is  said,  (1  Sid. 
438,)  that  the  action  will  lie  ;  but  many  of  the  old  cases  hold 
that  the  owner  cannot  have  trespass  against  the  last  taker,  be^ 
cause  the  first  taker  acquired  a  property  in  the  goods  by  the 
tort.  {Bro.  Trespass^  pi.  256,  329,  358  ;  Vin.  Jlb.^  Trepas$ 
{R.  3,)  Bac.  Ab.j  Trespass  (G.)  1th  Lond.  Ed.)  I  never 
thought  much  of  the  old  notion  that  a  tortious  taking  changed 
the  property  of  the  goods,  (a)  If  that  were  so,  the  trespasser 
could  pass  a  good  title  to  a  third  person,  and  the  owner  would 
have  no  remedy  except  against  the  original  wrong-doer.  There 
can  be  no  doubt  that  the  owner  may  follow  the  goods,  and  if 
the  last  taker  was  a  trespasser  upon  the  first,  I  see  no  good 
reason  why  he  should  not  answer  in  trespass,  as  well  as  in  any 
other  form  of  action.  Having  got  the  goods  by  wrong,  he  has 
no  ground  for  complaint  if  he  is  treated  as  a  trespasser  by  the 
true  owner.  The  ease  of  Mcker  v.  Campbell^  (23  Wend.  372,) 
stands  upon  this  principle,  though  there  may  be  room  for  ques- 
tion about  the  application  which  was  there  made  of  the  rule  ; 
because  the  second  taker,  against  whom  the  action  was  brought, 
vras  not  a  trespasser  upon  the  first.  He  took  the  goods  by 
l^al  process  against  the  original  wrong-doers.     In  Cory  t. 

*■  ■•*  IJJll  ■  —  ■         .,   ■    ■  ..,  11.    ■  ■!.■■        B^ 

(a)  See  Cumniing9  v.  Ve/rce^  (ante,  p.  382  j| 
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Hotailingy  and  Olmsted  v.  Hotailing,  (1  Hill,  311  ^  317,)  the 
actions  were  brought  against  the  first  taker  ;  and  the  cases  only 
prove  that  a  delivery  of  the  goods,  if  obtained  by  fraud,  will 
not  prevent  the  owner  from  having  replevin  in  the  cepit  against 
the  wrong-doer. 

If  there  be  no  fault  on  the  part  of  the  second  taker,  still  if 
he  refuse  to  deliver  the  goods  to  the  owner  on  demand  made, 
trover  will  lie,  or  replevin  in  the  detinet;  but  I  see  no  princi 
pie  upon  which  he  can  be  treated  as  a  trespasser.  It  may,  1 
think,  be  taken  as  a  general  rule  that  trespass  will  not  lie 
against  one  who  came  to  possession  of  the  goods  by  delivery, 
and  without  any  fault  on  his  part,  although  it  may  turn  out  that 
the  person  who  made  the  delivery  had  no  title  and  was  a  wrong- 
doer. {Marshall  v.  Davisy  1  Wend,  109  ;  JSTash  v.  Moshetj 
19  Wend.  431 ;  Wilsm  v.  Barker,  4  Bam.  4*  Molph.  614  ; 
Viner,  Trespass  (Jtf.)  pi.  11  j  12.)  In  Bac.  M.,  Trespass  (£.)  2, 
(citing  Bro.  Ah,  Trespass  pL  48,)  it  is  laid  down,  that  if 
the  goods  of  J.  S.  are  illegally  taken  in  execution  by  the  sheriff, 
and  delivered  by  him  to  J.  N.,  trespass  will  not  lie  against  the 
latter,  because  he  obtained  the  possession  of  the  goods  lawful- 
ly. {And  see  Van  Brunt  v.  Schenck,  11  John,  384,  per  Spen- 
cerj  J.) 

In  McCartyy,  Vickery,  {12  John.  348,)  the  defendant  remov- 
ed a  quantity  of  wood  which  the  plaintiflf  had  sold  and  delivered 
to  one  Fake,  and  although  Fake  obtained  the  delivery  by  fraud, 
it  was  held  that  trespass  would  not  lie  against  the  defendant. 
I  am  aware  that  this  decision  was  questioned  by  Co  wen  J.,  in 
Cary  v.  Hotailing,  (1  Hilly  313,  314  ;)  and  if  the  case,  as  he 
assumes,  is  to  be  taken  as  deciding  that  the  owner  could  not 
maintain  trespass  against  the  fraudulent  vendee,  then  I  agree 
that  the  decision  cannot  be  supported.  But  it  will  be  observ* 
ed  that  the  action  was  brought  against  a  third  person,  who  had 
probably  acted  under  the  authority  of  the  vendee ;  and  then 
the  case  comes  within  the  principle,  that  one  who  without 
any  fault  on  his  part  receives  the  goods  from  a  wrong-doer, 
cannot  be  made  answerable  in  trespass.    As  against  him,  the 
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remedy  of  the  owner  is  an  action  of  trover  ;  and  unless  he  has 
sold  or  otherwise  converted  the  goods,  that  action  will  not  lie 
without  a  demand.  {Storm  v.  Livingston^  6  John,  i{.  44.)  In  the 
case  cited  the  plaintiff's  goods  were  wrongfully  taken  by  a  con- 
stable on  an  execution  and  sold  to  the  defendant,  and  the  court 
said,  "  the  defendant  came  lawfully  by  the  horse,  by  the  pur- 
case  at  the  constable's  sale  ;"  and  there  having  been  no  suffi- 
cient demand  of  the  horse  before  suit  brought,  it  was  held  that 
trover  would  not  lie.  I  think  this  case  stands  on  a  firm  founda- 
tion. A  man  who  innocently  purchases  property,  supposing 
he  should  acquire  a  good  title,  ought  not  to  be  subjected  to  an 
action  until  he  has  an  opportunity  to  restore  the  goods  to  the 
true  owner. 

In  the  case  at  bar,  the  sheriff  took  the  property  and  sold  it 
to  Townsend.  As  Townsend  was  the  plaintiff  in  the  execution, 
he  was  probably  in  no  better  condition  than  the  sheriff,  and 
might  have  been  treated  as  a  trespasser.  But  as  to  the  defen- 
dant, if  he  innocently  purchased  the  mare  from  Townsend,  or 
from  any  one  else  into  whose  hands  the  property  had  passed, 
I  think  there  is  no  principle  upon  which  he  can  be  treated  as 
a  trespasser.  The  plaintiff  must  bring  trover,  or  replevin  in 
the  detinet. 

But  although  the  defendant  said  he  had  bought  the  mare,  he 
gave  no  evidence  of  that  fact,  nor  did  he  show  how  he  came 
to  the  possession  of  the  property.  He  may,  for  aught  that  ap- 
pears, be  a  trespasser  on  a  trespasser.  I  think  it  was  enough 
for  the  plaintiff  to  show  the  original  wrongful  taking.  That 
threw  the  burden  upon  the  defendant  of  showing  that  he  came 
to  the  possession  of  the  property  by  purchase  or  bailment,  and 
without  any  fault  on  his  part.  On  this  ground  I  think  the  non- 
suit was  improperly  ordered. 

Nelson,  Ch.  J.  concurred. 

CowEN,  J.  This  is  an  action  of  replevin  for  taking  and  de- 
taming  the  plaintiff's  mare.    To  sustain  the  action  in  that  form 
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it  was  necessary  for  the  plaintiff  to  show  that  the  defendant 
wrongfully  took  her  from  his  actual  or  constructive  possession. 
That  the  proof  was  sufficient  to  establish  property  in  the  plain- 
tiff is  not  denied.  To  make  out  the  alleged  taking,  it  was 
farther  in  evidence  that,  under  a  Ji,  fa.  in  favor  of  one  Town- 
send  against  John  Post,  the  mare  was  seized  by  a  deputy  sheriff 
and  sold  at  auction  to  Townsend,  who  took  her  away  ;  and  she 
was  afterwards  seen  in  the  possession  of  the  defendant.  The 
plaintiff  sent  Post  as  her  agent  to  demand  the  mare  of  the  de- 
fendant, who  refused  to  give  her  up,  claiming  to  have  purchased 
her  honestly.  That  he  came  to  the  possession  of  the  mare  by 
purchase,  however,  there  was  no  evidence  beyond  his  own  alle- 
gation. This  of  course  had  no  tendency  nor  was  it  compe- 
tent evidence  to  show  that  he  was  a  purchaser.  The  plaintiff 
was  nonsuited,  and  the  defendant's  counsel  thinks  he  is  entitled 
to  retain  the  nonsuit  on  the  ground  that  no  such  wrongful  tak- 
ing was  shown  as  amounted  to  a  trespass. 

There  was  indeed  no  direct  evidence  as  to  the  manner  in 
which  the  defendant  came  to  the  possession  ;  but  I  am  of  opin- 
ion that  proof  of  the  plaintiff's  ownership,  that  the  deputy  took 
and  Townsend  purchased  illegally,  and  that  the  defendant  was 
afterwards  seen  in  possession,  was,  prima  fade,  sufficient  to 
satisfy  the  allegation  of  a  tortious  taking  on  his  part.  That 
the  property  is  missing  without  the  owner's  consent  and  traced 
to  the  hands  of  another  soon  after,  is  often  received  as  sufficient 
proof  even  of  a  felonious  taking.  After  the  proof  here  given, 
it  lay  with  the  defendant  to  show,  if  such  was  the  fact,  that  the 
manner  in  which  he  obtained  possession  afforded  ground  for 
turning  the  plaintiff  round  to  a  remedy  by  trover  or  replevin  in 
the  detinet.  A  demand  had  been  duly  made  ;  and  the  objec 
tion  was  technical. 

But  conceding  that  on  the  proof  we  must  say  the  defendant 
came  to  the  possession  of  the  mare  by  a  delivery  from  Town 
send,  and  even  in  ignorance  that  the  plaintiff  claimed  property, 
I  am  by  no  means  prepared  to  admit  that  the  law  would  not 
hold  him  liable  as  a  trespasser.    That  he  would  not  be  charge^ 


UnCA,  JULY,  1843.  863 


Bairett  v.  Wanen. 


able  as  a  joint  wrong-doer  with  Townsend,  I  agree  ;  because 
the  trespass  not  having  been  committed  for  his  benefit,  he  could 
not,  on  the  mere  receiving,  be  considered  as  agreeing  to  the 
original  tort.  (Wilson  v.  Barker,  4  Bam.  4*  Adolph.  614,  1 
JVcv.  4*  ^cmn.  409,  S.  (7. ;  Harper  v.  Baker,  3  Monroe,  421, 
8,  P.)  Even  if  the  defendant  had  been  a  purchaser  from 
Townsend,  as  he  asserted,  it  cannot,  I  think,  be  maintained,  at 
least  not  without  showing  the  most  perfect  ^ood  faith,  that  he 
should  have  been  excused  from  liability  in  the  cepit.  As  a 
general  rule  most  certainly,  the  law  does  not  make  the  defen- 
dant's knowledge  or  notice  of  the  plaintiff's  right  a  criterion 
by  which  the  form  of  a  mere  civil  remedy  is  to  be  regulated. 
If  a  man  take  the  property  of  another  without  his  consent,  or  the 
consent  of  his  bailee,  wherever  it  may  be  found,  such  taking  is 
a  trespass,  unless  the  property  have  been  lost.  If  the  trespass 
be  involuntary,  or  by  mistake,  that  may  be  a  good  reason  for 
allowing  a  tender  of  amends ;  but  the  act  is  none  the  less  a 
trespass,  if  it  occasion  an  immediate  injury.  The  intent  is  im 
material.     (1  Chit.  PL  129,  130,  Am.  ed.  of  1840.) 

We  all  agree  that,  though  Townsend  purchased  and  received 
the  mare  from  the  sheriff,  he  as  well  as  the  sheriff  was  a  tres- 
passer ;  and  that  neither  the  seizure  nor  sale  worked  any 
change  in  the  plaintiff's  rights,  if  the  mare  originally  belonged 
to  her.  The  doctrine  laid  down  in  some  of  the  ancient  books, 
that  a  tortious  taking  from  the  owner  changes  his  property,  has 
long  since  been  exploded.  (1  Chit.  Pi.  123,  Jim.  ed.  of  1840.) 
His  interest  then  not  being  affected  in  the  least,  there  is  no  dif- 
ficulty in  seeing  that  his  personal  right  is  clear.  The  rule  laid 
down  in  the  books  is  as  follows :  ^^  The  person  in  whom  the 
general  property  in  a  personal  chattel  is,  may  maintain  an  ac- 
tion of  trespass  for  the  taking  of  the  chattel  by  a  stranger ;  for 
a  general  property  always  draws  to  it  a  possession  in  law, 
which  is,  in  the  case  of  a  personal  chattel,  by  reason  of  the 
transitoriness  of  its  nature,  sufficient  to  found  this  action  upon." 
{Bac.  Mr.  Tresp.  {€)  2.)  The  rule  seems  hardly  to  admit  of 
an  exception.    In  Lotan  y.  Cross,  (2  Camp.  466,)  the  plain- 
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tiff  brought  trespass  for  an  injury  to  his  horse  while  it  was  in 
the  hands  of  his  friend  (Brown)  upon  an  actual  bailment  and 
delivery  by  the  plaintiff  to  Brown.  Lord  EUenborough  said, 
^^  the  property  is  proved  to  be  in  the  plaintiff^  and  prima  facie 
the  thing  is  to  be  considered  in  his  legal  possession^  whoeTer 
may  be  the  occupier.  Show  a  letting  for  a  certain  time  in 
Brown,  and  the  possession  would  be  in  him."  He  held  that 
the  action  would  lie.  It  will  hardly  be  contended  that  the 
taking  of  a  man's  property  without  his  consent  will  go  farther 
towards  divesting  the  legal  possession  inherent  in  the  general 
ownership,  than  the  actual  delivery  of  possession.  So  far  the 
doctrine  is  too  well  established  to  require  a  multiplication  of 
authorities.  The  uniformity  with  which  it  has  been  adhered 
to  by  all  courts  may  be  seen  in  1  Chit,  PI.  169,  (j9m.  ed.  1840,) 
where  most  of  the  cases  are  referred  to. 

The  right  then  still  remaining  in  the  plaintiff,  had  the  de« 
fendant  taken  the  goods  either  from  the  sheriff  or  Townsend 
without  their  consent  respectively,  it  follows  that  he  would 
have  been  a  trepasser.  This  point  has  been  so  recently  held, 
and  indeed  more  than  held  by  this  court,  that  I  shall  do  little 
more  than  to  mention  the  case,  {^cker  v.  Campbell j  23  Wend. 
372.)  There  the  plaintiff  had  actually  delivered  the  goods  to 
one  Hooker,  who  obtained  them  by  a  fraudulent  misrepresenta* 
tion.  The  defendant  as  sheriff  took  them  by  virtue  of  a  Ji.fa. 
against  Hooker.  We  held  that  the  sheriff  was  liable  as  a  tres- 
passer. The  action  was,  as  here,  replevin  in  the  cepiL  The 
chief  justice  said  there  was  no  doubt  that  the  action  would 
have  been  appropriate  as  against  Hooker,  and  the  sheriff  was 
in  no  better  condition.  In  short  we  held  that,  where  the  goods 
of  A.  are  wrongfully  taken  by  B.,  and  C.  takes  them  from  B. 
the  first  taker)  trespass  lies  by  A.  against  C.  On  this  there  is 
no  disagreement  among  the  cases  ;  at  least  there  has  been  none 
for  many  years.  The  same  thing  was  held  so  long  ago  as 
WUbraham  v.  Snow,  (1  Sid.  438.  See  per  Gouldj  J.  in  WU- 
fcifw*  eas€y  I  Leachj  523  ;  1  HiUj  315)  ct^e;  same  case.) 

This  brings  us  to  the  qucstioji  whether,  suppose  tli«  firgi 


UTICA,  JULY,  1842.  355 


Barrott  e.  Wftrren. 


iierongful  taker  to  have  delivered  the  goods  to  the  defendant, 
he  is  a  trepasser.  That  he  could  not  be  charged  with  theft 
I  concede,  even  if  he  had  knowledge  ;  but  this  turns  on  the  dis- 
tinction between  principal  and  accessory.  Were  it  not  for 
that,  I  am  not  aware  of  any  principle  by  which  he  could,  the 
intent  being  felonious,  escape  the  imputation  of  a  caption  and 
asportation  from  the  owner.  But  we  are  dealing  with  the  civil 
remedy  where  all  wrong-doers  are  principals.  How  is  the  mat^ 
ter  in  trespass  ?  The  extreme  in  favor  of  the  defendant  would 
be  to  suppose  him  a  boria  fide  purchaser ;  and  the  question 
even  then  is  so  very  doubtful  that  Chitty^  who  is  properly  con- 
sidered the  standard  guide  upon  such  questions,  in  his  book  on 
pleading  states  the  result  of  the  authorities,  at  one  page,  as  in 
favor  of  the  defendant,  and  at  a  subsequent  page,  against  him. 
(1  Chit.  PL  80;  id.  171,  Am.  ed.  of  1840.)  Of  p.  80, 
where  he  alleges  the  defendant's  exemption,  I  will  merely  say 
now,  that,  with  the  exception  of  Roll.  Mr.j  the  books  which  he 
cites  (note  (6))  do  not  touch  the  question  ;  and  those  which 
he  cites  at  p.  171,  are  not  by  any  means  decisive  against  the 
exemption.  {Vide  note  {m)  there.)  And  were  we  thrown 
back  upon  the  modern  English  cases,  and  indeed  the  modern 
cases  every  where,  taking,  as  we  must,  the  well  settled  general 
doctrine,  that  intention  enters  not  at  all  into  the  act  as  a  cri- 
terion between  trespass  and  trover,  and  resting  the  question  on 
the  elements  which  are  positively  laid  down  by  the  books  in 
defining  a  trespass,  it  would  indeed  be  impossible  to  escape 
the  conclusion  that  any  interference  with  a  man's  goods  in  the 
possession  of  another,  with  or  without  that  other's  consent, 
amounts  to  a  trespass.  Property,  possession,  and  non-consent 
in  the  plaintiff,  and  force  on  the  side  of  the  defendant,  all 
conspire  in  the  same  degree  as  in  those  cases  where  trespass  is 
held  to  lie  notwithstanding  the  plainest  mistake  and  the  clear- 
est innocence  on  the  side  of  the  defendant.  The  better  opin- 
ion seems  to  be,  that  any  one  who  originally  takes  personal 
property  wrongfully,  is  to  be  considered  a  direct  trespasser 
against  the  owner ;  and,  indeed,  an  original  taker  from  him  at 
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each  minute  of  the  time  during  which  he  keeps  possession. 
Thus,  even  in  larceny,  possession  of  goods  stolen  by  the  thief 
is  a  larceny  in  every  county  into  which  he  carries  them,  "  be- 
cause," says  East,  ^'  the  legal  possession  still  remaining  in  the 
true  owner,  every  moment's  continuance  of  the  trespass  and 
felony  amounts  to  a  new  caption  and  asportation."  (2  East 
P.  C.J  771.)  I  know  the  trespass  cannot  be  laid  with  a  con- 
tinuandoj  (GUlam  v.  Clayton^  3  Lev.  93,)  that  possession  may 
not  be  considered  a  taking  to  prevent  the  statute  of  limitations 
from  running,  {WUchkinY.  Gahan^  1  Irish  T.  R.  591,596,) 
and  that  goods  carried  into  a  local  jurisdiction,  will  not  be 
considered  as  taken  there,  for  the  purpose  of  giving  its  court 
cognizance  of  the  wrong  ;  {Keightley  v.  JVodes^  Sty.  313 ; )  but 
for  the  purpose  of  most  questions,  the  rule  is  the  same  as  in 
larceny.  {See  Cary  v.  Hotailiiigj  1  Hillj  314,  and  the  cases 
there  cited.)  When  the  question  arises  as  between  the  gene- 
ral owner  and  the  tortious  taker,  it  is  not  for  the  latter  to  claim 
any  advantage  from  his  own  wrong.  As  between  the  latter 
and  third  persons,  the  taker  is  indeed  holden  to  have  acquired 
a  special  property,  so  that  he  can  maintain  an  action  of  tres- 
pass, or,  (as  we  hold,)  even  trover,  for  the  taking ;  and  if  the 
property  be  instrumental  in  trespassing,  the  remedy  lies  against 
him  and  not  against  the  owner.  (J^VManus  v.  Crickett^  1 
Eastj  106,  107,  and  books  there  cited.)  But  when  the  lat- 
ter sues,  not  even  the  continuance  of  his  possession  can  be 
denied. 

A  word  more  as  to  the  bona  fides  of  the  taker.  In  Colwilly, 
Reeves  J  (2  Campb.  575^)  the  plaintiff  had  actually  mixed  a  par- 
cel of  his  own  furniture  with  that  which  the  officer  had  a  right 
to  take,  so  that  the  latter  was  completely  deceived.  Lord  El- 
lenborough  held,  that  general  property  in  the  plaintiff  and  a 
taking  were  the  only  criteria  ;  and  therefore  trespass  lay.  In 
Farrant  v.  Thompson^  (2  Dowl.  4-  Ryl.  1,)  the  execution  debt- 
or had  taken  the  plaintiff's  machinery.  The  sheriff  seized  it 
in  the  hands  of  the  debtor  and  sold  it  to  the  defendant,  a  bona 
fide  purchaser.    Abbott,  Ch.  J.  said,  the  sheriff  being  a  wrong- 


UTiCA,  JULY,  1842.  357 


Barrett  v.  Warren. 


doer  in  taking  the  property,  the  defendant  could  not,  under 
him,  acquire  any  title  to  it.  No  demand  and  refusal  is  men- 
tioned in  the  report ;  and  the  whole  court  appear  to  have  con- 
sidered the  case  as  containing  all  the  ingredients  of  a  trespass, 
though  the  form  of  the  remedy  was  trover.  In  Higginson  v. 
Yorkj  (5  Mass.  Rep.  341,)  P.  had  cut  wood  on  the  plaintiff's 
island  and  sold  it  to  K.,  who  employed  the  defendant,  a  coaster, 
to  take  and  transport  it  in  his  vessel.  The  defendant  was  held 
liable  for  the  value  of  the  wood  in  trespass,  for  entering  on  the 
island  and  taking  it  away.  But  quotations  need  not  be  multi- 
plied. Every  lawyer  knows  that  most  cases  where  trespass 
de  bonis  is  the  clear  and  undisputed  remedy,  arise  from  mere 
misapprehension  of  right.  Such  especially  is  that  class  of  ca- 
ses in  which  goods  are  seized  on  the  ground  that  the  debtor 
has  sold  or  mortgaged  them  to  defraud  his  creditors.  Such 
too  are  most  of  the  cases  where  one  man  enters  on  the  land  of 
another  under  a  claim  of  right.  It  is  no  answer  that  he  pur- 
chased and  took  possession  under  a  third  person  who  had  been 
long  in  actual  possession  and  occupancy. 

I  will  not,  however,  deny  that  an  exception  in  favor  of  the 
taker,  where  he  is  a  bona  fide  purchaser  from  the  wrongdoer, 
has  found  its  way  into  the  books ;  nor  that,  however  discord- 
ant it  be  with  established  principles,  it  may,  at  least  in  this 
state,  have  become  too  inveterate  to  be  displaced.  I  concede, 
moreover,  that  this  exception  derives  great  countenance,  if  not 
from  any  English  adjudication,  at  least  from  an  ancient  and 
imposing  dictum  of  the  English  common  pleas,  which  has  stood 
approved  by  one  of  the  greatest  of  English  judges,  and  come 
down  to  us  in  his  book,  not  crossed^io  use  the  words  of  the  pre- 
face, by  any  resolution  of  later  times(&)  so  far  as  I  have  been  able 
to  discover.  It  was  recognized  for  the  first  time,  I  think,  in  37 
Eliz.y  and  is  thus  stated  by  Rolle  in  his  Abridgment j  {Trespass^ 
(y,)  pi.  18,  19,  Vol.  2,  p.  656,)  under  the  head  of  Trespass 
and  not  Case :  ^^  If  the  sheriff,  upon  a  writ  of  extent,  take  a  fuf- 
nace  fixed  to  the  land  and  sell  it  to  J.  S.,  and  he  take  it,  no  ac« 

(i)  See  Pref.  to  RoU.  Akr.,  Ust  page.  Iff  ed.  1668. 
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tion  of  trespass  lies  against  J.  S.,  though  it  be  admitted  that  the 
sheriff  could  not  lawfully  sell  that  which  was  fixed  to  the  land; 
for  J.  S.  comes  to  it  without  any  tort  done  by  himself.  Hill. 
37  Eliz.j  Day  v.  Austin  and  Bishich,^^  Again  :  "  If  a  stran- 
ger take  my  horse  or  other  goods  and  sell  it  to  J.  S.^  and  J.  S. 
take  it  accordingly,  no  action  of  trespass  lies  against  him.  In 
the  same  case  of  Day^  per  curiamJ'^  The  case  is  reported  in 
Cro.  Eliz.  374,  where  counsel  stated  the  point  thus :  "  Tres- 
pass lies  not  against  the  defendant,  because  he  hath  it  by  the 
delivery  of  another,  and  not  by  his  own  taking."  The  book  says 
this  was  not  much  insisted  upon,  because  the  defendant  was 
present  and  took  it,  and  so  he  was  an  immediate  trespasser. 
In  Oioeny  70,  where  the  same  case  is  reported,  the  book  says, 
that  by  the  court  it  was  held  a  good  discharge ;  ''  for  if  a 
stranger  take  my  horse  and  sell  him,  trespass  will  not  lie 
against  the  vendee,  but  a  detinue.  But  if  one  sell  my  horse 
and  a  stranger  take  him,  he  is  a  trespasser."  In  Bac.  ^br,j  Tres- 
pass ^  £.,  it  is  said  :  '^  If  the  sherifif  deliver  goods,  illegally  taken, 
to  J.  N.,  who  takes  them,  J.  N.  is  not  a  trespasser" — citing 
Bro.j  Trespass^  pi.  48.  Brooke  certainly  does  not  lay  down  the 
doctrine  in  so  many  words,  as  having  been  even  declared 
by  any  judge,  much  less  adjudicated.  He  cites  44  £.,  20, 
which  seems  to  decide  no  more  than  that,  the  defendant  in  re- 
plevin cannot  maintain  trespass  against  the  plaintifif  for  receiv- 
ing the  defendant's  goods  from  the  sheriff  under  a  writ  or 
plaint  in  replevin.  No  more  is  made  of  the  case  by  Roll,  or 
Comyn.  {Roll.  Mr.  Tresp.  (F.)  pi.  5;  Com.  Dig.  Tresp.  D.) 
The  allusion  by  Finchden,  mentioned  in  the  Year  Book  and 
Brookcj  to  the  sheriff  taking  and  delivering  goods  in  execution, 
probably  means  the  goods  of  the  party  against  whom  damages 
were  recovered  j  for  if  the  party  recovering  receive  the  goods 
of  a  third  person  from  the  sheriff,  though  under  a^./a.,  it  was 
never  doubted  that  both  plaintiff  and  sheriff  would  be  tres- 
passers. 

The  proposition  as  repeated  in  Comyn^s  Digest,  has  taken 
its  place  among  the  dicta  of  this  court.     It  was  cited  and  ap- 
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proved  by  Mr.  Justice  Spencer  in  Van  Brunt  v.  Schenck^  (11 
John.  Rep.  377.)  A  subsidiary  quotation  from  20  Vin.  462, 
by  the  same  learned  judge,  is  a  repetition  of  various  passages 
from  Brooke^  importing  that  a  wrongful  taker  gains  a  property 
by  the  tort ;  which  is  not  law.  (1  Chit.  PL  123,  Am.  ed.  of 
1840.)  But  the  proposition,  to  the  extent  laid  down  in  Rolle 
and  Comyn^  was  in  effect  adjudged  to  be  sound  in  Storm  v. 
Livingstonj  (6  John.  Rep.  44.)  A  constable  tortiously  took 
the  plaintiff's  horse  and  sold  it  at  auction  to  the  defendant ; 
and  this  court  held  that  trover  would  not  lie  till  demand  and 
refusal,  because  the  defendant  came  lawfully  by  the  horse. 
The  decision  necessarily  involved  a  denial  that  trespass  would 
lie ;  for  a  taking  which  warrants  an  action  of  trespass  is,  per 
«e,  a  conversion.  {Bull.  JV*.  P.  44,  ed.  of  1788 ;  Bruen  v. 
jRae,  1  Sid.  264.) 

The  result  is,  that  no  English  adjudication  creates  an  excep- 
tion in  favor  of  one  who  purchases  from  the  tortious  taker  of 
another's  property.  But  in  Day  v.  Austin^  we  have  the  well 
attested  opinion  of  the  common  pleas,  (for  Owen,  the  reporter, 
was  one  of  the  judges,)  that  in  stich  case  detinue  alone  would 
lie  against  the  purchaser — ^at  any  rate,  that  trespass  would 
not — and  the  point  has  been  expressly  adjudged  by  this  court. 
I  ^ink  the  protection  must  be  understood  as  settled  at  least  in 
favor  of  a  purchaser  for  valuable  consideration,  especially  if  he 
take  honafidt  ;  whether  the  original  taking  were  by  color  of 
process  or  not.  For  if  a  sheriff  take  goods  wrongfully  under 
pretence  of  an  execution,  he  is  none  the  less  a  naked  trespass- 
er than  if  he  were  without  process.  His  act  does  not  even 
bring  the  goods  into  the  custody  of  the  law  so  that  they  can- 
not be  distrained.  {Sherry  v.  Schuyler^  2  Hillj  204.)  Mr. 
Dane  limits  his  statement  of  the  exception  to  a  purchaser  bona 
fide  from  the  first  taker.  (5  Dane^s  Mr.  p.  682,  ^  17.)  Nor 
is  there  any  thing  in  the  books  expressly  requiring  it  to  be 
carried  farther.  In  Spotts  v.  Lange^  (7  Lou.  Rep.  182,  187,) 
the  exception  seems  to  have  been  recognized  to  that  extent. 

Under  such  a  restriction,  I  am  aware  of  no  serious  inconven* 
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ience  which  will  arise  from  sustaining  Storm  v.  Livingston. 
It  does  not  deny  a  right  of  action ;  but  merely  changes  the 
form,  and  requires  the  owner  to  make  a  demand  before  he  sues. 
The  whole  is  little  more  than  matter  of  practice,  like  requiring 
notice  to  quit  in  ejectment.  But  I  apprehend  the  inconven- 
ience must  be  very  great,  if  we  extend  the  exception  to  every 
one  who  can  plausibly  show  that  he  took  under  a  misapprehen- 
sion, or  even  under  circumstances  which  must  have  misled 
him.  There  is  no  privity  between  him  and  the  original  own- 
er ;  and  if  he  happen  to  find  in  whose  possession  his  proper- 
ty lies,  a  demand  will  many  times  serve  but  to  raise  an  alarm, 
and  perhaps  hurry  both  the  wrong-doer  and  property  beyond 
the  plaintiff's  reach.  An  issue  upon  good  faith  will,  at  best, 
be  in  some  degree  inconvenient.  It  is  but  another  name  for 
an  issue  on  intention,  which  should,  as  far  as  possible,  be  con- 
fined to  prosecutions  for  larceny  or  other  criminal  acts.  A 
recovery  in  trespass,  or  replevin  in  the  cepity  is  no  more  serious 
in  its  consequences  than  a  recovery  in  the  milder  form  of  tro- 
ver, or  replevin  in  the  detinet^  unless  the  case  call  for  an  award 
of  exemplary  damages. 

In  the  case  at  bar,  I  am  for  granting  a  new  trial,  with  in- 
structions that  if  it  shall  appear  the  defendant  took  of  Townsend 
as  a  bona  fide  purchaser  for  valuable  consideration,  the  verdict 
should  be  for  the  defendant. 

New  trial  granted. 
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Bloomer  v.  Waldhon  and  wife. 

A  man  may,  by  a  uigle  mstrmnent,  be  inyested  with  a  power  coupled  with  an  in 
teregt  as  to  one  estate,  and  a  naked  power  as  to  another  estate,  in  the  same  land 
Per  CowBN,  J. 

£.  devised  certain  land  to  his  widow  durante  vidtsitate,  fat  the  support  of  herself, 
three  daughters  and  one  P.,  and,  in  case  of  the  death  of  the  widow  or  her  re 
marriage,  to  P.,  during  his  life,  for  the  support  of  himself  and  the  daughters , 
with  remainder  to  the  daughters  in  fee.  The  devise  also  gave  to  the  widow 
whfle  she  remained  single,  and  to  P.,  after  her  death  or  re-marriage,  full  power 
and  authority  to  sell  and  convey  all  or  any  part  of  the  estate,  provided  A.  B 
should  coment  m  writing ;  the  moneys  arising  from  such  sales  to  be  invested  and 
secured  for  the  purposes  of  the  will  as  A.  B.  should  direct.  The  widow  mort- 
gaged  the  land  in  fee  to  raise  money  for  the  support  of  the  persons  named  m  the 
will ;  after  which  an  equity  foreclosure  and  sale  took  place  under  the  mortgage. 
She,  however,  being  dead  at  the  time  of  the  sale.  P.,  with  a  view  of  confirming 
the  title  of  the  purchaser,  executed  to  him  a  deed  in  fee,  reciting  the  foreclosure, 
&C.,  and  expressing  a  pecuniary  consideration  of  one  dollar.  Both  the  mort- 
gage and  the  deed  of  P.  were  professedly  given  under  the  power  conferred  by  the 
will,  and  contained  the  written  consent  of  A.  B.  Held,  that  no  title  was  ac 
quired  in  virtue  of  these  acts  and  proceedings,  as  against  the  devisees  in  remain, 
der ;  but  that,  in  rei^ct  to  them,  the  whole  was  a  nullity. 

Tlie  authority  to  sell  given  by  the  will  was  a  mere  naked  power  so  far  as  it  related 
to  the  estate  of  the  devisees  in  remainder ;  though  as  to  the  particular  estates  it 
was  a  power  coupled  trith  an  interest.    Per  Cowen,  J. 

The  case  of  Oegood  v.  FrankUn^  (2  John.  Ck,  R.  20, 14  John,  R,  527,  S.  C.  on 
appeal^  commented  on. 

A  power  to  eeU  and  convey  lands  and  inoeet  the  proceeded  requires  of  the  donee 
that  he  shall  sell  for  cash  or  something  equivalent  which  can  be  invested. 

In  general,  under  a  power,  in  terms,  to  seU^  &c.,  the  donee  has  no  authority  to 
mortgage ;  and  if  he  do  so,  the  mortgage  will  be  utterly  void. 

Thib  qualifications  of  this  rule  stated  and  considered ;  and  various  oases  relating  to 
the  subject  cited  and  reviewed. 

SembUf  that  under  a  power  to  sell  lands,  the  donee  may  sell  different  parcels  at 
different  times. 

Er&or  to  the  superior  court  of  the  city  of  New- York.  Ben- 
jamin Waldron  and  Sally  Ann  his  wife,  brought  ejectment  in 
the  court  below  against  Bloomer,  for  a  lot  of  ground  situate 
in  Gold-street,  in  the  city  of  New- York,  of  which  the  latter 
was  in  possession,  claiming  title.    On  the  trial,  the  case  was 

Vol,  in.  46 
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this  :  Medcef  Eden,  the  younger,  died  seized  of  the  premises 
in  question  in  1819,  leaving  a  will  dated  in  July  of  that  year, 
by  which  he  devised  his  whole  real  estate  to  his  wife,  Rachael 
Eden,  for  life,  or  durante  viduitate^  for  the  maintenance  and 
support  of  herself,  her  daughters  Sally  Ann,  (one  of  the  plain- 
tiffs,) Elizabeth  and  Rebecca,  and  also  of  John  Pelletreau, 
whom  he  thereby  requested  to  reside  with  and  asast  his  wife 
and  her  said  daughters.  In  case  of  his  wife's  re-marriage  or 
death,  he  devised  the  said  estate  to  Pelletreau  during  his  natu- 
ral life,  for  the  support  of  himself  and  the  three  daughters ; 
and  after  the  death  or  re-marriage  of  his  wife,  and  the  death 
of  Pelletreau,  to  the  said  three  daughters  in  fee,  subject  to  for- 
feiture if  they  should  respectively  marry  without  the  consent 
of  Aaron  Burr.  The  concluding  clause  of  the  will  was  in  these 
words  :  ^^  I  give  to  my  wife  so  long  as  she  shall  remain  single, 
and  to  the  said  John  Pelletreau  after  her  death  or  marriage, 
full  power  and  authority  to  sell  and  convey  all  or  any  part  of 
my  real  estate,  provided  the  said  Aaron  Burr  shall  in  wri- 
ting, &c.  approve  and  consent  to  such  sale,  &c.  The  moneys 
from  all  such  sales  to  be  vested  and  secured  in  such  manner  as 
the  said  Aaron  Burr  shall  direct,  for  the  purposes  of  this  my 
will.  In  case  of  any  difference  between  my  wife  and  her  chil- 
dren and  the  said  John  Pelletreau,  or  between  any  of  them,  re- 
specting the  dimsion  of  the  income  or  proceeds  of  my  estate, 
the  same  shall  be  referred  to  the  judgment  of  the  said  Aaron 
Burr,  who  shall  finally  decide  the  same."  Elizabeth  died  in 
1832,  without  issue ;  and  in  1834,  Rebecca's  interest  was  con- 
veyed to  Waldron,  one  of  the  plaintiffs  and  the  husband  of 
Sally  Ann.  Rachael  Eden,  the  widow,  died  in  September, 
1830,  and  John  Pelletreau  in  December,  1833.  On  the  18th 
of  March,  1829,  Rachael  Eden  executed  a  mortgage  in  fee  to 
Hienry  Remsen,  with  the  consent  of  Aaron  Burr,  to  secure  the 
payment  of  $1000,  with  interest,  &c.  This  mortgage  was 
foreclosed  by  a  decree  in  chancery  under  which  the  premises 
in  question  were  bid  off  by  and  conveyed  to  Jesse  West,  who 
afterwards  sold  to  the  defendant  below.    Tlie  widow  being 
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dead  at  the  time  of  the  master's  sale  under  the  decree,  and  the 
title  under  the  mortgage  foreclosure  being  distrusted,  Pelletreau 
executed  a  conveyance  in  fee  to  West,  reciting  the  foreclosure 
and  sale,  and  expressing  a  pecuniary  consideration  of  one  dol- 
lar ;  which  conveyance  professed  to  be  executed  by  him  under 
and  in  pursuance  of  the  power  contained  in  the  said  will,  and 
also  had  the  consent  of  Aaron  Burr  in  the  form  prescribed  by 
the  will.  The  foreclosure  was  by  an  amicable  suit,  and  ap- 
peared to  have  been  effected  by  consent  of  all  parties.  The 
premises  were  sold  for  $3,750  ;  and  the  surplus  after  satisfy* 
ing  the  mortgage  debt,  $1546,82,  was,  by  order  of  court,  paid 
to  Pelletreau. 

The  defendant's  counsel  offered  to  prove  that  the  mortgage  mo- 
ney was  borrowed  by  Mrs.  Eden,  with  the  consent  of  Aaron  Burr, 
for  the  maintenance  and  support  of  herself,  her  three  daughters 
and  Pelletreau ;  that  the  surplus  proceeds  of  the  foreclosure 
sale  were  vested  and  secured  as  Aaron  Burr  directed,  for  the 
purposes  of  the  will ;  also  that  the  premises  were  sold  for  their 
full  value  at  the  time  of  the  sale  and  the  deed  from  Pelletreau. 
The  plaintiff's  counsel  objected  to  the  evidence  offered,  and 
the  court  below  sustained  the  objection,  whereupon  the  defend- 
ant's counsel  excepted.  The  court  charged  that  the  mortgage 
executed  by  Mrs.  Eden  was  not  valid  under  the  will ;  and  that 
Pelletreau's  deed  did  not  confirm  the  title.  Exception.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiffs  below,  and, 
after  judgment,  the  defendant  sued  out  a  writ  of  error. 

/.  W,  Gerard  ^  b.  F.  Butler^  for  tne  plaintiff  in  error* 

*A.  L.  Jordan^  for  the  defendants  in  error. 

By  the  Court,  Cowen,  J.  The  testator,  so  far  as  a  direct 
disposition  of  his  land  was  made  by  the  will,  devised  particu- 
lar estates  to  his  wife  and  Pelletreau  successively,  for  their  sup- 
port and  maintenance,  and  the  support  and  maintenance  of  bis 
Wifts't  tbree  daughters ;  remainder  to  the  three  daughter  in 
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fee.  Then  follows  a  power,  first  to  his  wife,  and  afterwards 
to  Pelletreau,  to  sell  the  land,  and  invest  the  moneys  arising 
from  the  sale  in  such  manner  as  Aaron  Burr  should  direct,  for 
the  purposes  of  the  will.  These  purposes  had  been  already 
declared.  The  particular  estates  only  were  for  the  common 
support  and  maintenance  of  all  the  devisees,  and  in  these  alone 
the  interest  of  the  devisees  was  common  to  the  extent  of  their 
maintenance  and  support.  The  remainder  vested  as  a  distinct 
estate  in  the  daughters  ;  an  estate  in  which  neither  Mrs.  Eden 
nor  Pelletreau  had  any  interest  whatever.  As  to  the  land,  that 
interest  was  clearly  defined.  The  conversion  of  the  land  into 
money  by  a  sale  under  the  power,  could  of  itself  do  no  more 
than  to  raise  corresponding  interests  in  the  proceeds.  It  would 
be  the  simple  substitution  of  money  for  land,  the  interest  of 
the  devisees  then  being  the  same  in  the  money  as  it  was  before 
in  the  land :  that  is  to  say,  an  interest  in  the  income  for  main- 
tenance, remainder  absolutely  to  the  daughters.  To  render 
this  more  clear,  the  will  provided  that  the  moneys  should 
be  vested  and  secured  under  the  direction  of  Aaron  Burr,  who 
was  made  sole  arbitrator  of  disputes  concerning  the  division 
of  the  income  and  proceeds.  No  sale  being  made,  or  if  made, 
he  not  being  called  on  to  perform  that  office,  the  interests 
would  be  left,  in  the  one  case,  to  the  operation  of  the  direct 
devises,  and  in  the  other,  to  their  operation  indirectly  on  the 
proceeds.  In  either  view,  so  far  as  the  remainder  is  concern 
ed,  Mrs.  Eden  and  Pelletreau  having  no  interest  whatever,  the 
authority  which  they  took  under  the  will  comes  within  the  class 
of  naked  powers.  In  regard  to  their  life  estates,  it  was  a  power 
coupled  with  an  interest,  the  right  of  support  declared  by  the 
will.  Beyond  that,  it  was  a  mere  power  to  sell  the  interest  of 
others  ;  and  the  particular  estates  having  ceased,  we  accordingly 
treated  the  power  in  question  as  a  naked  one,  in  Waldran  v.  Mc- 
Comb,  (1  Hilly  111.)  A  devise  that  executors  or  others  may 
sell  is  always  a  naked  power.  (1  Chance  on  Powers,  52,  3, 
Land.  ed.  1831.)  There  is  no  difficulty  in  seeing  that  a  man 
may  have  a  power  coupled  with  an  interest  as  to  one  estate^ 
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and  a  naked  power  as  to  another  estate  in  the  same  land.  For 
instance,  the  same  instrument  may  give  him  a  power  to  sell  a 
term  for  years,  and  take  the  purchase  money  for  his  own  use, 
with  power  to  sell  the  reversion  for  the  benefit  of  another. 
The  latter  would  be  none  the  less  a  naked  power,  because  the 
former  Tested  a  title  in  the  donee.  Legally  speaking,  the  sub* 
ject  of  the  two  powers  is  as  distinct  as  if  they  had  related  to 
different  tracts  of  land,  the  one  leasehold,  and  the  other  free- 
hold, like  the  will  in  Lancaster  v.  Thornton^  (2  Butt.  1027.) 
I  am  unable  to  see,  notwithstanding  some  of  the  arguments  of 
learned  judges  in  Osgood  v.  Franklin^  (2  John.  Ch.  Rep.  20, 
14  John.  Rep.  554,  555,  S.  C.  on  appeal^)  how  the  circum- 
stance of  an  attorney  with  power  to  sell  having  at  the  same 
time  a  partial  interest  in  the  subject,  can  enlarge  or  in  any  way 
change  the  nature  of  his  authority  oyer  the  interest  of  his  prin- 
cipal— the  residue  upon  which  the  power  is  intended  to  ope- 
rate. In  respect  to  the  first,  his  deed  enures  as  a  sale  of  his 
own  property  ;  in  respect  to  the  latter,  it  is  a  sale  by  him  as 
the  attorney  of  another.  Thus,  a  deed  in  fee  from  Mrs.  Eden 
and  Pelletreau,  would  carry  their  life  estates  ;  but  on  any  in- 
terest beyond  that,  their  deed  could  stand  on  their  power  of 
sale  only,  independent  of  their  life  estates.  The  latter  are 
gone  by  the  death  of  both,  and  purchasers  from  them  must 
look  to  the  power  alone.  There  was  nothing  in  the  purposes 
of  the  will,  as  connected  with  a  sale,  which  required  any  thing 
beyond  a  mere  power  to  effectuate.  The  case  is  not  therefore 
within  the  principle  which,  from  a  necessity  of  carrying  out 
consequences,  will  sometimes  imply  a  trust  or  an  interest  in  the 
donee  of  the  power  proportioned  to  those  consequences.  {Vid 
per  Walworthy  Ch.  in  Schauber  v.  Jackson^  2  Wend.  34. Srad- 
street  v.  Clarke^  12  id.  663,  4.)  Both  sale  and  investment  for 
the  purposes  of  the  will,  could  as  well  be  effected  under  a  na^ 
ked  power,  as  under  the  most  liberal  trust.  Hence  it  becomes 
unnecessary  to  inquire  whether  Mrs.  Eden  or  Pelletreau  might 
not  lawfully  have  converted  the  value  of  their  entire  life  es- 
tates to  the  support  of  the  devisees,  themselves  inclusive.  Per- 
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liaps  they  might ;  but  it  seems  to  me  a  great  and  violent  mis- 
construction to  say  that  the  testator  intended  the  same  thing  of 
the  remainder  in  fee.  He  may  indeed  have  left  an  opening  to 
such  a  consequence.  Had  the  whole  been  sold  under  the  pow- 
er to  bona  fde  purchasers,  and  the  avails  squandered,  the  de- 
visees of  the  remainder  would  have  been  without  remedy 
against  the  purchasers ;  but  this  would  have  been  the  effect  of 
mistaken  confidence,  of  mal-administration  or  fraud — ^a  viola- 
tion, not  a  fulfilment  of  the  power.  To  regard  the  possibility 
that  an  attorney  may  wrongfully  convert  the  proceeds  of  a  sale 
to  his  own  use  and  put  his  principal  to  a  remedy  against  him- 
self only,  as  conferring  a  legal  interest,  would  be  to  erase  the 
class  of  naked  powers  from  the  law.  For  the  purposes  of  the 
present  question,  therefore,  a  question  upon  the  sale  of  the  re- 
mainder, I  think  we  should  be  qbliged  to  regard  the  power 
in  the  will  of  Eden  as  belonging  to  the  class  of  naked  pow- 
ers, and  hold  the  purchasers  responsible  for  excess  in  its  exe- 
cution, to  the  full  amount  of  strictness  which  the  law  imposes 
upon  a  purchaser  under  such  a  power,  were  this  strictness  ne- 
cessary in  order  to  test  the  title^  that  was  acquired  under  the 
master's  sale. 

But  it  was  agreed  at  the  bar,  that,  for  the  purpose  of  deci- 
ding whether  the  will  of  Eden  conferred  a  power  to  mortgage, 
or  a  power  to  dispose  of  the  whole  estate  by  the  joint  effect 
of  a  mortgage  from  Mrs.  Eden,  a  foreclosure  and  sale  with 
confirmation  by  Pelletreau,  it  is  of  little  consequence  whether 
the  power  be  considered  as  naked,  or  coupled  with  an  interest 
or  trust.  In  either  view,  the  question  comes  down  to  the  in- 
tent of  the  testator  as  indicated  by  his  language,  and  his  ob>- 
ject  in  creating,  the  power. 

Let  us  then  first  consider  the  language  of  the  power,  which 
is  simply  to  sM  and  convey.  It  was  admitted  at  the  bar,  that 
these  words  do  not  in  themselves,  as  a  general  rule,  confer  the 
power  to  mortgage.  That  they  do  not,  is  admitted  in  books 
of  the  highest  authority,  (1  Sugd.  on  Powers^  538,  6th  Lond. 
0i.y  I  Paw.  on  Mart.  61|  RanJP$  ed.  and  note  (1),  3  id.  lOSS^ 
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note  (a),)  and  insisted  on  at  large  by  others ;  (2  Chance  <m 
Powers,  388,  Lond.  ed.  of  1831 ;)  though  the  contrary  has 
sometimes  been  asserted  without  sufficient  qualification.  {Ut 
Jtm.from  3d  Lond.  ed,  of  Sugd,  on  Powers ,  p.  478  ;  Savage^ 
C.  J.  in  Williams  v.  Woodardj  2  Wend.  492 ;  Lord  Maccles- 
field, C.  in  Mills  v.  Banks,  3  P.  Wms.  9.)  A  man  leaves  with 
his  neighbor  a  power  of  attorney  to  sell  and  convey  his  fkrm  : 
who  would  ever  suppose,  had  it  not  been  for  some  random  ex- 
pressions in  the  books,  that  the  attorney  could  give  a  mort- 
gage, which,  with  us  especially,  is  but  a  pledge  to  secure  mo- 
ney loaned  ?  A  man  tells  another  to  sell  his  horse  :  who  would 
say  that  he  could  pledge  the  horse  for  any  sum  he  might  bor- 
row 1  Sach  a  construction  would  be  absurd  ;  and  the  most 
we  can  say  is,  that  when  the  power  is  to  sell,  and  something  is 
added  over  and  above,  showing  that  the  power  of  sale  is  not  to 
be  taken  in  its  primary  sense,  but  means  a  power  to  mortgage, 
there  the  donee  may  act  accordingly.  The  principal  may  al- 
ways make  his  own  vocabulary.  He  may  say,  I  authorize  a' 
sale,  by  which  word  I  intend  a  mortgage.  A  power  to  sell 
and  raise  a  sum  of  money  has  been  said  to  evince  that  intent. 
This,  however,  is  put  by  Sugden  with  a  semble,  and  rests  en- 
tirely on  the  dictum  of  Lord  Macclesfield  in  Mills  v.  Banks, 
All  the  books  are  traceable  to  that ;  and  no  other  authority  was 
mentioned  at  the  bar.  Yet  in  the  very  same  opinion  he  says : 
^^  I  cannot  but  think  it  to  have  been  a  due  and  just  resolution  in 
the  case  of  Butler  v,  Dunscomh,  that  all  trusts  of  terms  directing 
the  methods  of  raising  money,  imply  a  negative,  viz.  that  the 
money  should  be  raised  by  the  methods  prescribed,  and  not  oth- 
erwise.^^ Mr.  Chance  insists  that  the  case  of  MUls  v.  Banks 
is  misunderstood,  when  cited  to  show  that  a  power  of  sale,  even 
to  raise  a  specific  sum  of  money,  will  authorize  a  mortgage. 
(2  Chance  on  Pow.  388,  Lond.  ed.  1831.)  When  a  man  directs 
a  sale  of  his  land,  whether  his  object  be  to  raise  money  or  not, 
he  means  to  put  it  in  market  for  what  it  will  fetch  at  the  timej 
and  avoid  the  fluctuation  of  prices.  An  absolute  title  and  de- 
livery of  possession  will  fetch  more  than  a  nrere  pledge ;  at' 
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any  rate^  there  is  a  substantial  diflference  between  raising  money 
by  mortgage  and  sale  ;  and  it  is  enough  to  say  that  a  power  to 
raise  it  by  one  of  these  methods  puts  a  negative  on  the  other. 
I  know  the  natural  and  obvious  meaning  of  words  has  some- 
times been  departed  from  in  chancery  to  such  a  degree^  that  a 
plain  man  might  find  himself  singularly  entrapped  in  giving 
his  neighbor  a  power.  An  authority  to  raise  money  out  of  is- 
sues and  profits,  for  instance,  has  on  several  occasions  been  con- 
strued to  mean  an  authority  to  sell  or  mortgage,  as  may  be  seen 
in  Mian  v.  Backhouse j  (2  Ves.  ^  Beam.  65,)  and  the  cases 
there  cited.  It  was  admitted  that  the  natural  meaning  of  the 
words  issues  and  j)roJifSj  was  annual  rents  and  profits ;  and  the 
only  excuse  given  by  the  vice  chancellor,  (Sir  T.  Plumer,)  even 
in  that  extraordinary  case,  was,  that  his  predecessors  had,  in 
similar  cases,  done  the  same  thing.  He  seems  to  admit,  that 
had  the  case  been  new,  he  should  have  doubted  of  the  inter- 
pretation ;  but  adds  :  "  It  is  now  too  late  to  speculate.  This 
court  having  by  a  technical,  artificial,  but  liberal  construction, 
in  a  series  of  authorities,  admitting  it  not  to  be  the  natural 
nfeaning,  extended  those  words,  when  applied  to  the  object  of 
raising  a  gross  sum  at  ^  fixed  timey  when  it  must  be  raised  and 
paid  without  delay ^  to  a  power  to  raise  by  sale  or  mortgage  ; 
unless  restrained  by  other  words."  In  short,  it  is  only  on  such 
pressing  exigencies  that  the  court  have  ever  gone  into  a  forced 
and  unnatural  interpretation.  A  similar  caution  at  least,  I  ap- 
prehend, must  be  applied  to  a  power  of  sale  ;  and  the  books 
which  treat  of  mortgages  are  approaching  that  point.  In  1 
Rand?s  Pow,  61,  it  is  said,  that  a  power  of  sale  for  the  purpose 
of  raising  money  for  payment  of  portions ^  debts y  ^c,  implies 
a  power  to  mortgage.  Even  this,  however,  is  too  unqualified. 
(2  Chance  on  PowerSj  388  to  390,  Land.  ed.  1831.)  The  mere 
raismg  of  money  for  such  purposes  is  not  enough.  There 
must,  I  apprehend,  as  under  a  power  to  collect  a  sum  from  is- 
sues and  profits,  be  some  pressing  exigency  apparent  on  the 
face  of  the  will  or  power.  Accordingly,  the  strength  of  both 
aeta  of  words  in  the  same  will  has  been  recently  tried  ia  the 
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English  chancery,  where,  no  such  exigency  being  apparent,  the 
liberal  interpretation  was  denied.  {Haldenby  y.  Spofforthy  1 
Eng.  Jurist,  Am.  ed.  of  1840,  by  Hoisted  fy  Voorhies,  p.  198.) 
Haldenby  devised  a  dwelling  house  to  his  wife  for  life ;  and, 
subject  to  that,  all  his  real  estates  to  his  executors  in  fee,  and 
all  his  personal  estate  to  them  absolutely,  the  whole  upon  trust 
that  they  should  sell  his  real  and  personal  estates  as  soon  as 
convenient,  by  private  sale  or  public  auction,  in  such  lots  and 
at  such  time  or  times  as  to  them  should  seem  fitting,  for  the 
most  money  and  best  price,  &c.  ;  they  to  apply  the  avails  of 
such  sales,  &c.,  and  the  issues  and  profits  of  his  real  estate, 
first,  to  pay  his  debts ,  4*^.,  next,  to  invest  3000/.,  and  pay  the 
income  to  his  wife  for  life,  1200/.  to  each  of  his  daughters,  the 
residue  to  be  divided  among  bis  sons;  with  clauses  for  the 
maintenance  and  education  of  his  sons  out  of  the  income,  and 
for  the  accumulation  of  the  overplus.  Under  this  power,  the 
trustees  borrowed  1600/.  of  T.  Musgrave,  and  gave  him  a 
mortgage  in  fee  of  certain  cottages  and  premises  belonging  to 
the  estate.  A  bill  was  filed,  praying  that  the  mortgage  might 
be  set  aside  ;  and  on  the  argument,  both  the  ddctum  of  Lord 
Macclesfield  in  Mills  v.  Banks,  and  the  decision  in  Mian  v. 
Backhouse,  were  pressed  upon  the  master  of  the  rolls,  (Lord 
Langdale,)  as  in  point ;  the  first  as  authorizing  the  mortgage 
on  the  power  to  sell,  and  the  last  as  authorizing  the  same  thing 
under  the  power  of  the  trustees  to  avail  themselves  of  the  is- 
sues and  pr<^ts.  Lord  Langdale  thought  the  testator  contem* 
plated  the  conversion  of  the  whole  of  his  property  by  a  sale 
out  and  out ;  that  there  was  nothing  in  the  will  to  authorize 
the  raising  of  any  sum  or  sums  of  money  by  mortgage.  ^^  There 
was  not  a  power  to  raise  a  specie  sum."  He  therefore  set 
aside  the  mortgage  ;  saying  that,  in  his  opinion,  the  mortga 
gee  had  not  a  valid  title. 

There,  was  a  mortgage  by  the  trustees  who  had  a  valid  title 
in  themselves  at  law.  A  mortgagee  without  notice  would 
therefore  have  taken  a  paramount  title  even  in  equity — ^at  laMr, 
with  or  without  notice — and  hence  the  cestuis  qmiruiicm^ 
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to  chancery,  where  it  was  seen  that  the  purchaser  took  under 
a  deed  reciting  the  will.  Had  the  power  been  a  naked  one,  or 
had  there  been  no  estate  in  the  trustees  commensurate  with  that 
granted  to  the  mortgagee,  the  mortgage  would  have  been  void 
both  at  law  and  in  equity,  on  the  construction  which  Lord 
Langdale  affixed  to  the  power. 

Thus  we  have  an  adjudication  on  a  trust  in  fee,  with  power 
to  raise  money  both  by  sale  and  by  issues  and  proJUsj  the  pro- 
ceeds to  be  invested  and  otherwise  applied  to  the  uses  of  the 
will.  But  all  combined  were  held  unequal  to  the  mortgage  of 
a  small  parcel  to  secure  a  sum  of  money  borrowed  by  the  trus- 
tees, as  such,  for  the  use  of  the  estate.  It  is  scarcely  necessary 
to  observe  that  the  case  decides  enough,  and  a  good  deal  more 
than  enough,  to  avoid  the  mortgage  now  in  question.  The  primary 
object  of  the  will  was  to  raise  funds.  Every  thing  was  to  be 
converted  int?o  money  by  privat-e  sale  or  by  auction,  from  time 
to  time.  A  mortgage  has  been  said  to  be  within  these  words, 
because  it  is  a  conditional  sale.  That  reason  was  overruled 
in  the  case  cited.  Absolute  necessity  apparent  in  the  will,  has 
been  mentioned  as  another  reason.  No  such  necessity  appear- 
ed in  that  case  ;  and  none  appears  in  the  case  at  bar.  It  was 
said  in  argument,  and  this  was  the  only  answer  attempted,  that 
the  power  in  Haldenhy  v.  Spofforth  tied  up  the  trustees  to  a 
particular  mode  of  disposition  ;  whereas  it  appears  to  me  even 
broader  than  the  present  power.  It  was  to  sell  from  time  to 
time,  as  opportunity  presented,  either  at  private  or  public  sale, 
and,  in  the  meantime,  take  the  issues  and  profits.  That  the 
best  price  was  to  be  obtained,  is  always  implied  as  the  attor- 
ney's duty.  In  Haldenhy  v.  Spofforth^  as  here,  there  was  to 
be  an  investment  of  the  proceeds  for  the  purposes  of  the  will ; 
and,  if  there  could  be  any  doubt  upon  the  words  taken  alone, 
what  testator  of  a  mind  sufficiently  sane  to  make  a  will,  ever 
conceived  the  idea  of  borrowing  money  on  mortgage  for  the 
purposes  of  investment  ?  With  deference,  it  seems  to  me  that 
we  are  called  upon  to  depart  from  the  office  of  construction,  and 
invited  into  a  mere  straining  and  perversion  of  words.     It  it 
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said  that  a  mortgage  is  many  times  the  best  mode  of  raising 
money.  So  is  leasing  or  investing  in  stocks.  The  argument 
proves  too  much.  It  calls  upon  us,  by  departing  from  the  tes- 
tator's method,  to  make  a  vfill  for  him. 

The  mortgage,  therefore,  being  a  nullity,  and  the  decree  and 
sale  founded  on  it  being,  of  course,  equally  so ;  we  then  have 
the  deed  of  Pelletreau,  who,  by  the  death  of  Mrs.  Eden,  suc- 
ceeded to  her  power.  This  deed,  taken  by  itself,  purports, 
without  consideration,  to  be  a  mere  confirmation  of  Mrs.  Eden's 
void  mortgage  and  the  master's  void  sale.  The  title  was  still 
in  the  daughters,  and  could  not  be  divested  except  by  a  sale 
for  cash,  or  for  something  equivalent,  that  might  be  invested  for 
the  purposes  of  the  will.  So  we  have  repeatedly  held  of  this 
very  power,  first  in  Waldron  v.  DfVComb^  (1  ifi//.  111,)  and 
again  in  several  cases  coming  nearer  to  the  present.  In  short, 
we  have  again  and  again  held,  that  the  power  in  question  con- 
ferred no  right  on  the  donees  to  convey  the  lands  of  Eden's 
estate  on  mere  equitable  or  moral  considerations,  however 
strong  or  imposing  they  might  be  ;  and  that  where  such  ap- 
peared on  the  face  of  the  deed,  though  accompanied  with  a  pe- 
cuniary consideration,  the  conveyance  was  void. 

But,  however  the  mortgage  and  Pelletreau  deed  maybe  con- 
sidered separately,  it  is  insisted  that  conjunctly  they  may  ope- 
rate to  transfer  a  title.  It  is  said  that  Mrs.  Eden's  mortgage 
being  valid  in  respect  to  her  own  life  estate,  it  was  therefore  a 
part  execution  of  the  power  on  full  consideration,  and  that 
Pelletreau's  deed  may  be  received  as  a  complete  execution  ;  the 
exercise  of  the  power  being  divisible  within  the  rule  respect- 
ing powers  of  appointment  and  revocation.  {Sudg.  on  Pow- 
ers^ 357,  6M  Lond,  ed.)  It  is  a  sufficient  answer,  that  neither 
Mrs.  Eden's  mortgage  nor  Pelletreau's  deed  can,  beyond  their 
own  estates,  be  regarded  as  operating  in  virtue  of  the  power. 
The  legal  effect  of  the  transaction  between  Mrs.  Eden  and 
Remsen  was  a  loan  by  the  latter  on  a  mortgage  from  the  for- 
mer of  her  life  estate  coupled  with  her  own  personal  rcspon- 
fibility.     I  endeavored  in  the  outset  to  distinguish  between  the 
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interest  and  the  power  of  the  life-tenants,  and  to  show  that 
any  property  which  they  had  either  in  the  land  or  the  proceeds 
could  not  be  considered  as  coupled  with  the  power,  or  aid  it  in 
any  way  with  respect  to  the  remainder.  I  admitted  that  their 
respective  conveyances  transferred  their  own  estates,  but  noth- 
ing more.  Their  professions  of  acting  under  the  power  amount 
to  nothing,  while  it  is  seen  on  the  face  of  the  transaction,  that 
they  were,  in  truth,  going  entirely  wide  of  it.  Mrs.  Eden's 
was  her  own  private  transaction  ;  and  the  money  she  obtained 
could  not  be  connected  as  the  consideration  of  Pelletreau's 
deed,  so  as  to  satisfy  the  power.  She  was  not,  beyond  her  own 
estate)  even  accountable  for  the  money  to  the  family.  It  was 
her  own,  and  on  the  sale  by  the  master,  if  she  had  been  alive, 
and  her  estate  had  remained,  she  alone  would  have  been  enti- 
tled to  the  surplus.  As  the  matter  stood,  the  surplus  went  to 
Pelletreau  by  a  sort  of  bargain  for  a  void  deed  from  him  of  the 
remainder  ;  a  bargain  which,  under  common  consent,  was  rati- 
fied by  an  order  in  chancery.  He  was  accountable  to  no  one 
for  the  surplus.  The  whole  were  mere  private  transactions  be- 
tween Mrs.  Eden  and  Remsen,  Pelletreau  and  West.  I  speak 
all  this  time  of  the  remainder.  In  respect  to  the  life  estates^ 
Mrs.  Eden  and  he  were  trustees.  So  far  as  the  transaction  can 
be  taken  to  concern  those  estates,  and  looks  to  their  value,  the 
case  may  be  different. 

But  the  rule  of  divisible  execution  has  Ho  application.  The 
authorities  cited  are  Co.  Litt,  113,  (a),  and  Diggers  case^  (1 
Rep.  173.)  These  show  that  on  a  power  to  revoke  uses,  they 
may  be  revoked  as  to  part  of  the  land  at  one  time  and  part  at 
another.  So  on  a  power  to  sell  land  ;  the  attorney  may  sell 
part  at  one  time  and  part  at  another.  So  of  a  power  to  ap 
point ;  a  part  may  be  appointed  at  one  time  and  a  part  at  an- 
other. (ZottcA,  exdem,  Woolstony  v.  Woolstouy  2  Burr.  1136.) 
Admitting  that  these  cases  hold  to  the  full  extent  insisted  on, 
though  the  last  was  quite  special,  in  each  the  trustee  or  attor- 
ney i^  found  doing  an  act  of  the  precise  nature  prescribed  by 
the  power — an  act  of  revocation,  sale  or  appointment.     He 
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does  not  proceed  by  splicing  two  or  three  acts  together,  which 
in  their  whole  effect  work  out  a  revocation,  sale  or  appoint- 
ment, by  consequence  or  operation  of  law.  On  the  power  of 
sale,  he  sells  part  of  the  estate.  He  neither  mortgages  nor 
demises,  and  afterwards  grants  the  reversion.  He  sells  part  of 
the  land  at  one  time,  and  part  at  another.  So  he  may,  under  the 
other  powers,  revoke  or  appoint  as  to  different  parcels  at  differ- 
ent times  ;  but  the  act  done  is  in  specie  the  very  act  required 
by  the  power.  I  do  not  go  over  the  cases.  They  are  mostly 
collected  in  Sugden  on  Powers^  357,  et  seq.,  6th  Lond.  ed.;  and 
will  be  found  to  sustain  the  distinction  I  have  suggested. 

I  do  not  deny  the  hardship  of  this  case  on  the  defendant  be- 
low ;  nor  the  pleasure  I  should  have  felt,  could  I  have  brought 
myself  to  see  that  this  power  was  properly  executed  in  any 
view  which  the  learned  counsel  for  the  defendant  has  taken. 
Having  failed  in  doing  so,  I  am  of  opinion  that  the  judgment 
below  should  be  affirmed. 

Judgment  affirmed. 
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A  power  of  attome j  to  sell  for  a  tpeeified  011m,  does  not  atlthorize  a  sale  for  sp~ 
prmed  «ote«,  butonlj  for  readj/  numa^^  unloBS  there  be  iinmH.hiTig  m  the  power 
itself  or  in  the  usage  of  trade  varying  the  construction. 

D.  covenanted  that  in  case  of  a  sale  of  his  farm  for  a  price  exceeding  a  specified 
sum,  he  would  pay  I.  one  half  the  excess ;  and  gave  I.  a  power  of  attorney 
airi^oriamg  him  to  contract  for  and  make  tiie  sale.  I.  subsequentiy  contracted 
n  writing  with  one  R.  to  sell  him  ^e  form  for  «  prioe  ezoeoding  the  mm  «peol 
fied  in  the  covenant ;  R.  to  pay  (2,000  in  advance,  and  receive  a  deed  on  tfie  1st 
of  May  followmg,  provided  he  paid  an  instalment  of  $18,000  then  to  become  due. 
St  was  further  stipulated  In  the  contract  with  R.  that  neither  party  ahtndd  be 
hound  beyond  the  eaid  iM^f  May,  and  that  the  tontroet  thotdd  he  toid  in  ail 
reapeeu  if  R,  faited  to  pay  the  ^BJWO;  eseepUng  tik«<,  iamusk  etent,  M.  woo 
to  forfeit  the  $2,000  paid  in  adnanee,  Hklq,  thai  the  oontvaot  to  sell  loft  it 
optional  with  R.  to  abandon  the  purchase  oni»rfeiting  the  $1^,000 ;  9od  therqfo^t 
H  waa  not  IrfnAng  00  D.  ai  a  valid  ezecution  of  the  power. 
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Hdd  further,  that  even  had  R.  been  absolutely  bound  by  the  contract  to  take  the 
farm  and  pay  the  stipulated  price,  the  transaction  would  not  have  amounted  to 
a  sale  so  as  to  give  I.  a  right  of  action  against  D.  on  his  covenant ;  for  the  latter 
contemplated,  not  a  mere  executory  contract  to  sell,  but  an  executed  one-— a 
transfer  of  title  from  D.  to  the  purchaser. 

Nor  would  it  have  made  any  difference,  though  the  contract  of  sale  remained  un- 
executed solely  by  reason  of  D.'s  illegal  neglect  or  refusal  to  perform. 

Whether  the  executory  contract  of  an  attorney  for  the  sale  of  lands  can  be  ratified 
on  the  part  of  the  principal,  without  writmg,  ^piere. 

Covenant,  tried  before  Kent,  C.  Judge,  at  the  New- York 
circuit  in  October,  1841.  On  the  26th  of  November,  1836, 
the  parties  entered  into  sealed  articles  of  agreement,  by  which 
the  defendant  covenanted  with  the  plaintiff  that  he  would  not 
sell  his  farm  at  New-Rochelle,  Westchester  county,  at  any 
price  less  than  the  sum  of  $60,000,  and  that  if  within  two  years 
he  should  wish  to  sell  the  farm  for  that  sum  or  a  less  price, 
the  plaintiff  should  have  the  first  privilege  of  purchasing.  The 
plaintiff  covenanted  that  he  would  use  his  best  exertions  to 
find  a  purchaser  of  the  farm  at  a  sum  exceeding  $60,000.  The 
defendant  then  covenanted  with  the  plaintiff  "  that  in  case  he 
shall  sell  the  said  farm  for  a  sum  exceeding  the  said  sum  of 
$60,000,  he  will  pay  to  the  said  George  R.  [the  plaintiff]  one 
half  of  the  excess  of  sixty  thousand  dollars."  On  this  cove- 
nant the  action  was  founded,  alleging  a  sale  for  $80,000,  and 
claiming  one  half  the  excess  over  $60,000,  with  interest.  The 
agreement  was  to  remain  binding  for  two  years. 

On  the  27th  January,  1837,  the  defendant  gave  the  plaintiff 
a  power  of  attorney  "  to  contract  for  the  sale  of  and  to  sell" 
the  farm  "  upon  the  following  terms — ^for  $2,000,  on  the  first 
day  of  February  next,  $18,000  on  the  first  day  of  July  next," 
$20,000  in  ten  years,  $20,000  in  twenty  years,  and  $20,000  in 
thirty  years  from  the  said  first  day  of  July,  with  interest ;  ad- 
ding, ^^  and  I  do  hereby  ratify  and  confirm  all  such  acts  of  my  said 
attorney  as  may  be  necessary  for  the  perfect  sale  of  my  said 
farm."  On  the  first  day  of  February,  1837,  the  plaintiff  con- 
tracted to  sell  the  farm  to  one  Reuben  Demmon,  and  entered 
into  written  articles  with  Demmon  which  were  executed  by  th« 
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plaintiff  as  the  attorney  for  the  defendant.  By  those  articles 
the  defendant,  in  consideration  of  $2,000  in  hand  paid,  C0Te« 
nanted  to  sell  Demmon  the  farm  in  question,  on  his  making  the 
payments  and  rendering  the  securities  after  mentioned,  ^^  to  wit," 
the  sum  of  $18,000  to  be  paid  in  cash  or  approved  notes  on  or 
before  the  first  day  of  May  next,  (this  making  twenty  thousand 
dollars  in  cash,)  and  bonds  and  mortgages  to  be  given  on  the 
•same  property  for  the  following  amounts,  to  wit,"  $20,000  in 
ten  years,  $20,000  in  twenty,  and  $20,000  in  thirty  years  from 
the  1st  of  May,  1837,  with  interest.  The  defendant  was  to 
give  a  warranty  deed  to  Demmon  on  receiving  "  the  said  cash 
payment  or  approved  notes^^  of  $18,000,  and  the  said  bonds  and 
mortgages ;  "  provided,  however,  that  such  payment  shall  be 
made  to  the  party  of  the  first  part  [the  plaintiff,]  on  or  before 
the  first  day  of  May  next."  Demmon  on  his  part  covenanted 
to  purchase  and  pay  as  above  mentioned.  Then  followed  a 
mutual  covenant  that  the  agreement  should  not  extend  and  be 
held  binding  beyond  the  first  day  of  May  then  next,  and  that 
if  Demmon  should  fail  to  make  the  payment  on  the  first  of 
May,  ^^  then  this  agreement  shall  be  held  void  in  all  respects, 
excepting  that  the  said  party  of  the  second  part  [Demmon,] 
shall  forfeit  to  the  party  of  the  first  part  the  said  sum  of  $2,000, 
cash  paid  in  hand  on  the  execution  of  this  agreement,  as  liqui- 
dated damages  :"  and  in  case  of  such  default,  Demmon  releas- 
ed the  defendant  from  all  claim  to  the  $2,000. 

Demmon  paid  down  to  the  plaintiff  the.  $2,000,  one  half  of 
which  the  plaintiff  paid  over  to  the  defendant  on  the  6th  of 
February,  1837,  and  the  defendant  gave  a  receipt  for  the  same 
on  the  back  of  the  agreement  with  Demmon.  The  plaintiff 
lived  in  New- York  and  Demmon  kept  an  ofiSce  in  that  city. 
On  the  first  day  of  May,  1837,  the  defendant,  who  had  never 
seen  Demmon,  went  to  New- York,  called  on  the  plaintiff  at  his 
counting  room,  and  told  him  he  had  come  for  the  purpose  of 
making  out  the  deed.  The  plaintiff  sent  to  Demmon's  office 
for  him,  and  the  messenger  found  and  reported  that  Demmon 
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had  gone  to  Poughkeepsie,  but  would  be  back  in  the  afternooii. 
The  defendant  waited  an  hour  or  two,  and  then  went  home. 
He  went  away  about  noon.  The  plaintiff  tried  to  prevail  on 
him  to  stay  longer.  The  witness,  who  was  the  plaintiff's  clerk, 
saw  nothing  of  Demmon  that  day. 

The  deposition  of  Demmon  was  read  by  the  plaintiff.  He 
said  he  had  prepared  himself,  and  was  ready  to  perform  the 
contract  on  his  part  if  the  deed  had  been  offered.  But  no  offer 
to  go  on  was  made  to  him,  and  he  made  none  himself.  He 
should  have  performed  on  his  part  if  the  deed  had  been  offered. 
The  contract  was  entered  into  in  good  faith  both  on  the  part 
of  Ives  and  himself.  On  cross  examination,  he  said  he  could 
not  tell  exactly  how  much  cash  he  had  on  the  first  of  May, 
1837,  nor  what  notes  he  had,  but  he  had  notes  to  more  than 
$18,000.     He  did  not  say  where  he  was  on  that  day. 

The  defendant  offered  to  prove  that  the  farm  on  the  Ist  of 
May,  1837,  was  not  worth  and  would  not  have  sold  for 
$40,000.  The  plaintiff  objected,  and  the  judge  rejected  the 
evidence. 

After  the  1st  of  May,  1837,  the  defendant  sued  the  plaintiff 
in  this  court,  and  recovered  $1000  of  the  money  paid  by  Dem-» 
mon  which  still  remained  in  the  plaintiff's  hands. 

The  plaintiff  claimed  to  recover  $10,000  and  the  interest  on 
that  sum  from  May  1st,  1837.  The  defendant  made  several 
objections  to  the  maintenance  of  the  action,  all  of  which  were 
overruled  by  the  judge,  who  directed  the  jury  to  find  a  verdict 
for  the  plaintiff.  A  verdict  was  accordingly  rendered  for 
$13,120.80.  The  defendant  now  moved  for  a  new  trial  on  a 
case. 

C.  OPOmnor^  for  the  defendant. 

8.  A.  FootCy  for  the  plaintiff. 

By  the  Court  J  Bronson,  J.  The  defendant  agreed,  that  in 
caae  he  should  sell  the  farm  for  a  lum  exceeding  sixty  thou^ 
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sand  dollars,  he  would  pay  the  plaiotiff  one  half  of  the  excess. 
Has  the  farm  been  sold,  within  the  meaning  of  this  contract  1 
I  think  not.  In  the  first  place,  the  plaintiff  did  not  pursue  his 
authority  in  entering  into  the  contract  with  Demmon.  The 
power  of  attorney  did  not  authorize  an  agreement  to  receive 
the  eighteen  thousand  dollar  payment  in  ^^  approved  notes,"  or 
in  any  thing  else  but  money.  A  power  to  sell  for  a  certain 
sum,  means  for  so  much  ready  money,  unless  there  is  some« 
thing  in  the  power,  or  the  usage  of  trade,  to  manifest  a  differ- 
ent intention  ;  and  there  is  nothing  of  that  kind  in  this  case. 
Again,  the  contract  gave  Demmon  the  option  of  abandoning  the 
purchase  on  forfeiting  the  two  thousand  dollars  paid  down.  If 
Demmon  did  not  make  the  payment  due  on  the  first  of  May, 
the  agreement  was  to  be  ^^  held  void  in  all  respects,"  save  as  to 
the  $2000  previously  paid,  which  Demmon  was  to  forfeit  ^^  as 
liquidated  damages."  The  power  only  authorized  an  absolute 
sale — ^not  a  sale  which  left  it  to  the  option  of  the  vendee 
whether  he  would  have  the  land  or  not.  The  contract  with 
Demmon  did  not  bind  the  defendant,  and  for  that  reason  ther^ 
has  been  no  sale  of  the  farm. 

But  it  is  said  that  the  defendant  has  ratified  the  contract  by 
receiving  a  part  and  suing  the  plaintiff  for  the  residue  of  the 
two  thousand  dollars  paid  down.  Although  I  am  not  prepar- 
ed to  say  that  there  can  be  a  ratification,  without  writing,  of  a 
contract  for  the  sale  of  land,  I  will  assume  that  the  argument 
is  well  founded.  We  have  then  a  valid  contract.  What  does 
it  amount  to  1  It  gives  Demmon  the  refusal  of  the  farm  at  a 
certain  price  until  the  first  day  of  May.  If  he  then  pays  and 
secures  the  price,  he  may  have  the  land  ;  but  be  is  under  no 
obligation  to  take  it  if  he  prefers  to  forfeit  the  two  thousand 
dollars  already  paid.  This  was  in  no  sense  a  sale  of  the  farm« 
If  an  executory  contract  would  do,  it  must  at  the  least  be  an 
absolute  agreement  to  sell  and  purchase — ^binding  on  both  ven- 
dor and  vendee.  Here  the  vendee  is  not  bound  ;  be  may  take 
the  land  or  let  it  alone  as  he  pleases.    This  is  not  a  sale. 

But  the  case  may  be  put  upon  still  broader  ground.  If  Oeflh 
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mon  had  been  bound  to  take  the  land,  the  plaintiff  could  not 
succeed.  The  parties  by  their  covenant  did  not  contemplate 
a  mere  executory  agreement  to  sell,  but  an  executed  contract 
of  sale — a  transfer  of  the  property  from  the  vendor  to  the  ven- 
dee, and  payment  made,  or  security  given  for  the  purchase  mo- 
ney. {Edwards  v.  Farmers^  Loan  Co.,  21  Wend.  467,  492.) 
A  different  construction  of  the  covenant  would  work  the 
grossest  injustice.  There  has  been  no  sale  of  the  farm.  The 
defendant  owns  it  still. 

The  plaintiff's  counsel  attaches  considerable  importance  to 
the  testimony  of  Demmon,  and  to  what  was  done,  or  rathei 
what  was  not  done  on  the  first  of  May.  Demmon  says,  in  sub- 
stance, that  if  the  deed  had  been  offered  he  should  have  com- 
plied with  the  contract  on  his  part — that  he  was  always  ready 
to  do  so  down  to  the  second  day  of  May.  If  his  willingness 
to  complete  the  purchase,  or  his  ability  to  do  so,  were  facts  of 
any  importance  in  this  action,  I  should  wish  to  have  them 
found  by  a  jury  before  I  believed  them.  He  was  to  pay 
eighteen  thousand  dollars  on  the  first  day  of  May  ^  in  cash  or 
approved  notes,"  and  he  can  neither  tell  how  much  cash,  or 
whose  notes  he  had  on  that  day.  So  much  for  his  ability.  Now 
for  his  willingness  to  complete  the  purchase.  And  first,  it  was 
at  his  option  whether  he  would  do  so  or  not.  The  defendant 
was  bound  ;  he  was  not.  If  he  intended  to  go  on  and  complete 
the  purchase,  it  was  necessary  for  him  to  move  in  the  matter. 
If  the  first  day  of  May  was  suffered  to  pass  without  tendering 
his  money  and  securities,  the  contract  would  be  at  an  end. 
Knowing  all  this,  he  never  informed  the  defendant  that  he  in- 
tended to  make  the  payment  and  have  a  conveyance.  And 
when  the  last  day  arrived,  he  did  not  go  to  New  Rochelle  to 
make  a  tender  and  demand  a  deed.  He  not  only  did  not  seek 
the  defendant,  but  he  did  not  remain  at  New- York  so  that  he 
could  be  found  by  the  vendor.  He  had  gone  to  Poughkeepsie, 
and,  so  far  as  appears,  did  not  return  on  that  day.  From  the 
language  of  his  conduct,  I  should  infer  that  he  had  made  up 
his  mind  that  it  was  better  to  lose  the  two  thousand  dollars 
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already  paid,  than  it  was  to  pay  seventy-eight  thousand  dollars 
more  and  have  the  farm.  Farms  in  the  neighborhood  of  New- 
York  were  not  worth  quite  so  much  money  on  the  first  day  of 
May,  1837,  as  they  had  been  estimated  at  a  few  months  before. 
Many  bubbles  had  already  exploded,  and  others  were  just  upon 
the  point  of  sharing  the  same  fate. 

That  the  defendant  was  willing  to  go  on  with  the  contract, 
I  infer  from  the  fact  that  he  went  to  New- York  to  seek  Demmon, 
although  he  was  under  no  obligation  to  do  so.  He  might  have 
remained  at  home  until  the  day  was  passed  and  the  contract 
was  at  an  end.  But  it  is  said  that  the  defendant  did  not  wait 
long  enough  for  the  return  of  Demmon.  I  think  he  did.  He  was 
seeking  a  man  who  was  under  no  obligation  to  buy  if  he  had 
been  discovered,  and  the  circumstances  were  abundantly  suffi- 
cient to  show  that  all  prospect  of  getting  eighty  thousand  dol- 
lars for  his  farm,  even  in  ^^  approved  notes,"  was  at  an  end. 
The  defendant  found  when  he  got  to  New-York,  that  he  had 
come  upon  an  idle  errand,  and  I  do  not  think  him  worthy  of 
censure  for  not  remaining  there  a  longer  time.  He  might  have 
feared  being  laughed  at ;  though  for  that  matter  I  believe  there 
was  no  merriment  in  the  city  of  New- York  in  May,  1837. 

But  let  it  be  granted  that  Demmon  was  both  able  and  willing 
to  complete  the  purchase,  and  that  the  defendant  did  not  do 
enough  by  way  of  urging  on  the  speculation.  This  does  not 
prove  that  the  farm  was  in  fact  sold.  If  the  plaintiff  was  suing 
in  assumpsit  upon  a  quantum  meruit  for  his  services,  or  in  an 
action  on  the  case,  it  might,  perhaps,  be  important  to  inquire 
whether  the  sale  had  not  fallen  through  in  consequence  of  some 
fault  on  the  part  of  the  defendant.  But  the  plaintiff  is  suing 
upon  the  covenant,  and  he  avers  that  the  defendant  ^^  did  sell 
the  said  farm  for  a  sum  exceeding  the  said  sum  of  sixty  thou- 
sand dollars,  to  wit,  for  the  sum  of  eighty  thousand  dollars." 
If  the  plaintiff  could  show  that  the  defendant  w^as  in  the  wrong 
in  not  effecting  a  sale,  that  would  not  sustain  an  averment  that 
a  sale  was  actually  made. 
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In  every  view  ^hich  I  have  been  able  to  take  of  the  case, 
the  verdict  is  clearly  wrong. 

New  trial  granted. 


Gkego&t  vs.  Mack. 


Whers  the  partiee  to  a  contract  agree  upon  a  particular  thing  aa  a  medium  of  pay. 
ment — e.  g.,  lands,  goods  or  labor — and  the  contract  is  afterwards  executed,  it  is 
the  same  thing,  in  legal  effect,  as  if  the  like  sum  had  been  paid  in  money,  and 
may  be  so  treated  in  pleading. 

M.  requested  6.  by  letter  to  efiect  the  sale  of  a  farm  owned  by  the  fonne^,  for  at 
least  ^0,000 — such  part  of  the  purchase  money  as  6.  should  think  advisable,  to 
be  paid  in  advance,  and  the  residue  in  instalments  "  runmng  from  one  to  three 
yeaxB*' — ^M.  promising  in  the  letter  that  all  G.  could  get  over  and  above  the  ^30,. 
000,  should  be  equally  divided  between  them.  G.  thereupon  contracted  to  sell 
the  farm  to  W.  for  939,500 — ^W.  to  pay  (19,500  in  advance  by  conveying  to 
M.  a  house  and  lot,  and  the  residue  in  instalments  at  twOf  three  and  four  years* 
Upon  the  contract  being  delivered  to  M.,  he  expressed  his  entire  approval  of  it, 
promismg  to  pay  G.  by  conveying  to  him  one  half  the  house  and  lot  After  W. 
had  completely  executed  the  contract,  however,  M.  refused  to  pay  G.  in  any 
form ;  whereupon  he  sued  M.  upon  the  promise  contained  in  the  letter,  claiming 
one  half  the  excess  of  purchase  money  beyond  $20,000.  Held,  that  as  the  sale 
negotiated  by  G.  varied  from  the  terms  prescribed  by  the  letter,  he  could  not  re. 
Cover  without  showing  a  new  promise  or  agreement  to  pay  the  sum  claimed ;  and 
this,  notwithstanding  M.  subsequently  adopted  and  executed  the  sale. 

Had  G.  sued  on  a  pumtum  meruit^  he  mi^t  have  recovered  what  his  services  in 
making  the  sale  were  reasonably  worth.    Semble. 

Whether  M.'s  promise  to  convey  to  G.  one  half  the  house  and  lot,  was  valid,  so 
that  G.  might  have  recovered  had  he  declared  upon  it,  quere. 

The  rule  that  a  plaintiff  who  proves  all  the  allegations  in  his  declaration  ought  not 
to  be  nonsuited,  even  though  he  fail  to  make  out  a  cause  of  action,  applies  only 
where  a  motion  in  arrest  will  present  the  same  question  as  the  one  presented  at 
the  triaL 

Accordingly,  in  assumpsit,  where  the  declaration  concluded  with  the  usual  allega- 
tion  of  a  promise  to  pay  when  requested,  and  the  case  presented  at  the  trial  was 
such  as  to  render  an  express  promise  essential  to  the  plamtiff 's  right  of  action^ 
but  no  promise  was  proved :  held,  that  the  circuit  judge  did  right  in  ordering  a 
nonsuit ;  for,  after  verdict  in  favor  of  the  plaintiff,  the  promise  alleged  would  be 
presumed  to  have  been  an  express  one. 

Assumpsit,  tried  at  the  New- York  circuit,  before  EbwAEDS, 
C.  Judge,  in  March,  1840.    The  action  vms  brought  in  Janu- 
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ary  term,  1838,  on  a  proposition  or  agreement  of  which  the 
following  is  a  copy  :  "  Ithaca,  May  20, 1836.  Wm.  H.  Gregth 
ry,  Esq'r — D'r  Sir — ^I  wish  you  to  effect  a  sale  of  my  farm  ly- 
ing on  the  south  hill  near  the  village  of  Ithaca.  The  farm 
consists  of  two  hundred  and  fifty-eight  acres.  If  you  sell  it,  I 
must  have  twenty  thousand  dollars.  All  you  can  get  over  and 
above  that  price,  to  be  equally  divided  between  us.  And  I 
hereby  empower  you  to  sell  the  same,  conditioned  as  above ; 
payments  running  from  one  to  three  years,  and  so  much  of  the 
purchase  money  down  as  you  in  your  judgment  may  deem  it 
advisable.  Respectfully,  &c.  H.  Mack^  On  the  31st  of  May, 
1836,  the  plaintiff  sold  the  farm  to  Effingham  W.  Walgrove, 
and,  as  the  attorney  of  the  defendant,  entered  into  written  arti^ 
cles  with  Walgrove.  The  terms  agreed  on  were  as  follows : 
Walgrove  was  to  pay  the  defendant  for  the  farm  $39,500,  as 
follows — $19,500  of  the  sum  was  to  be  paid  by  a  house  and 
lot  in  Greenwich-street,  in  the  city  of  New- York,  which  Wal- 
grove was  to  convey  to  the  defendant  in  fee,  subject  to  a  mort- 
gage of  $5500,  and  subject  also  to  a  certain  lease  for  four 
years ;  five  thousand  dollars  was  to  be  paid  in  the  notes  of 
Walgrove  at  six,  eight  and  ten  months,  with  interest ;  and  the 
balance,  $15,000,  was  to  be  secured  by  bond  and  mortgage  on 
the  farm,  payable  in  three  equal  instalments,  at  two,  three  and 
four  years,  with  interest.  But  such  mortgages  as  there  then 
were  on  the  farm  were  to  be  deducted  from  the  $15,000.  The 
conveyances  were  to  be  executed  and  every  thing  completed 
by  the  20th  of  June  then  next. 

Soon  after  the  agreement  with  Walgrove  was  made,  the 
plaintiff  delivered  it  to  the  defendant,  "  who  appeared  to  be 
delighted  with  it."  The  notes  of  Walgrove  for  the  $5,000  to 
be  paid  in  that  way,  had  already  been  made,  and  were  deliver- 
ed to  the  defendant  by  the  plaintiff  at  the  time  he  delivered  the 
contract.  Something  was  then  said  about  the  mode  in  which 
the  plaintiff  was  to  be  paid,  and  it  was  agreed  that  the  defend- 
ant was  to  convey  to  the  plaintiff  one  half  of  the  house  and  lot 
in  Ncw-Yoric  which  Walgrove  una  to  conrey  to  the  defendant. 
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On  the  4th  of  June  following,  all  the  writings  were  executed 
in  pursuance  of  the  agreement  made  by  the  plaintiff  wi*h  Wal- 
grove.  The  defendant  conveyed  the  farm  to  Walgrcve  for  the 
consideration,  as  expressed  in  the  deed,  of  $39,500,  subject  to 
two  mortgages,  amounting  to  $7,400,  which  sum  was  declar- 
ed to  be  a  part  of  the  purchase  money.  Walgrove  conveyed 
the  house  and  lot  in  Greenwich-street  to  the  defendant,  in  pur- 
suance of  the  contract ;  and  gave  the  defendant  a  bond  and 
mortgage  on  the  farm  to  secure  the  payment  of  $7,600,  paya- 
ble in  three  equal  instalments,  at  two,  three  and  four  years, 
with  interest.  This  sum,  together  with  the  mortgages  already 
on  the  farm,  ($7,400,)  made  up  the  sum  of  $15,000,  which  re- 
mained of  the  $39,500  after  deducting  the  price  of  the  house 
and  lot  in  Greenwich-street  and  the  notes  for  $5000  which 
had  already  been  given.     The  notes  were  all  duly  paid. 

The  defendant  subsequently  promised  that  he  would  give 
the  plaintiff  a  deed  of  one  half  of  the  Greenwich-street  proper- 
ty as  soon  as  he  got  his  deed  from  the  register's  office  w-here  it 
had  been  left  to  be  recorded.  The  plaintiff  claimed  $9,750, 
being  one  half  of  the  sum  above  $20,000  for  which  the  farm 
was  sold.  Before  suit  brought,  he  applied  to  the  defendant 
by  letter  for  payment  of  the  $9,750,  or  for  a  conveyance  of  one 
half  of  the  Greenwich-street  property  ;  but  the  defendant  gave 
no  answer. 

In  the  fourth  count  of  the  declaration,  the  plaintiff,  after 
stating  the  defendant's  contract,  and  the  contract  made  by  the 
plaintiff  with  Walgrove,  averred  that  Walgrove  afterwards, 
to  wit,  on  the  4th  of  June,  1836,  at,  &c.  did  perform  and  ful- 
fil all  things  on  his  part  to  be  performed  and  fulfilled,  &c. 
and  did  then  and  there  make  payment  of  the  said  sum  of 
$39,500  to  the  defendant  in  manner  and  form  as  was  provided 
for  and  agreed  upon  in  and  by  his  agreement ;  and  that  the  de- 
fendant conveyed  the  farm  to  Walgrove,  &c.  and  did  receive 
payment  therefor  in  manner  and  form  as  was  provided  for  by 
the  agreement  with  Walgrove.  By  means  whereof  and  of  the 
promises  in  this  count  mentioned,  the  defendant  then  and  there 
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became  and  was  indebted  and  liable  to  pay  to  the  plaintiff  the 
sum  of  $9,750,  being  one  half  of  the  amount  or  price  of  said 
farm  over  the  sum  of  $20,000.  And  being  so  indebted,  the 
defendant  undertook  and  then  and  there  faithfully  promised 
the  plaintiff  to  pay  him  the^aid  sum  of  $9,750,  when  he  should 
be  thereto  afterwards  requested. 

On  a  motion  for  a  nonsuit,  the  judge  decided  that  the  plain- 
tiff had  not  proved  enough  to  sustain  this  action  ;  that  by  the 
agreement  the  defendant  was  to  receive  $20,000,  and  all  over 
that  sum  was  to  be  divided  between  the  plaintiff  and  the  de- 
fendant ;  that  it  did  not  appear  that  the  defendant  had  re- 
ceived the  $20,000 ;  that  although  the  facts  proved  were  sub- 
stantia] iy  the  same  as  set  forth  in  the  fourth  count,  yet  they 
were  not  sufficient  in  law  to  infer  a  promise  to  pay,  and  that 
therefore  the  promise  averred  at  the  close  of  that  count  was 
matter  of  substance,  and  should  be  proved.  To  this  decision 
the  plaintiff  excepted.  After  the  plaintiff  had  given  some  fur- 
ther evidence,  the  motion  for  a  nonsuit  was  renewed  ;  and  the 
judge  decided  that  the  proof  did  not  sustain  the  declaration, 
and  directed  a  nonsuit  to  be  entered.  The  plaintiff  excepted, 
and  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

C.  P.  Ki/rMandy  for  the  plaintiff. 

B.  G.  Ferris  fy  J.  A.  Collier,  for  the  defendant. 

By  the  Court,  Bronson,  J.  If  we  assume  that  the  agree- 
ment with  Walgrove  was  made  in  pursuance  of  the  plaintiff's 
authority  to  sell  the  farm,  I  think  the  judge  was  wrong  in  hold- 
ing that  the  defendant  had  not  received  his  $20,000.  He  had 
been  paid  $5,000 — the  amount  of  the  notes — in  money,  and  had 
also  received  the  Greenwich-street  house  and  lot  at  the  stipu- 
lated price  of  $19,500.  As  a  question  of  payment,  no  distinc- 
tion can  be  made  between  the  two  sums.  When  the  parties 
have  agreed  on  a  particular  thing  as  a  medium  of  payment^ 
whether  it  be  lands,  goods  or  labor,  and  the  agreement  has  been 
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carried  into  execution,  it  is  the  same  thing  in  legal  effect  as 
though  the  like  sum  had  been  paid  in  money.  It  is  so  even  as 
a  question  of  pleading.  {Beardsley  v.  Rootj  11  John.  JR.  464  ; 
Jlinslie  v.  Wilsmy  7  Covoen^  662  ;  Hands  v.  Burton^  9  Eoit^ 
349  ;  Pickard  v.  Bankesy  13  id.  20 ;  Clark  v.  Fairchild,  22 
Wend.  582,  et  seq.y  per  Coweny  J.)  The  t>?o  sums  make  to* 
gether  $24^00,  and  leave  a  surplus  of  $4^00  to  be  divided 
equally  between  the  plaintiff  and  defendant,  in  pursuance  of 
their  agreement. 

But  there  is  a  difficulty  in  the  plaintiff's  case.  He  did  not 
pursue  his  authority  in  making  sale  of  the  farm.  The  defend- 
ant in  his  proposition  spoke  of  ^^  payments  running  from  one  to 
three  years ;"  and  the  contract  with  Walgrove  was,  that  the 
amount  of  purchase  money  which  was  to  be  secured  by  bond 
and  mortgage  should  be  paid  ^'in  three  equal  instalments, 
at  twoy  three  and  four  years."  Another  objection  is,  that  the 
proposition  did  not  authorize  the  plaintiff  to  contract  to  receive 
a  house  and  lot,  or  any  thing  else  but  money,  in  payment  for 
the  farm.  I  think  it  quite  clear  that  the  agent  departed  from 
his  authority,  and  that  the  agreement  made  with  Walgrove  did 
not  bind  the  defendant  until  he  had  subsequently  ratified  and 
made  it  his  own.  He  did  ratify  the  agreement,  and  it  has  been 
carried  into  execution  between  him  and  Walgrove.  That  has 
relieved  the  plaintiff  from  any  claim  which  Walgrove  might 
otherwise  have  made  upon  him  on  the  ground  of  his  having 
undertaken  to  act  as  the  attorney  or  agent  of  another,  without 
sufficient  authority.  But  I  do  not  see  how  this  ratification  can 
give  the  plaintiff  a  legal  title  to  the  particular  compensation 
which  he  was  to  receive  if  his  authority  had  been  strictly  pur- 
sued. He  may  be  entitled  to  a  reasonable  reward  for  his  ser* 
vices  in  making  the  sale.  But  that  is  not  what  he  demands. 
He  is  sumg  upon  a  special  contract,  and  before  he  can  recover, 
he  must  show  that  there  has  been  a  performance  on  his  part. 
It  is  not  enough  that  he  has  rendered  a  valuable  service  to  the 
defendant.  It  must  appear  that  he  has  done  the  very  thing 
for  which  the  reward  that  he  demands  was  promised*    Al» 
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though  the  defendant  was  very  willing  to  part  with  his  farm 
on  the  terms  mentioned  in  the  agreement  with  Walgrove,  he 
may  not  have  been  willing  to  take  the  New- York  property  at 
the  stipulated  price  of  $19^00,  and  account  with  the  plaintiff 
for  it  at  that  sum.  The  plaintiff  cannot  make  title  to  the  par- 
ticular compensation  which  he  demands  without  showing  some 
new  promise  or  agreement  by  the  defendant  to  pay  that  sum. 

There  was  a  promise  at  the  time  the  agreement  with  Wal- 
grove  was  communicated  to  the  defendant,  and  that  promise 
was  subsequently  repeated.  The  defendant  said  he  would  con- 
vey to  the  plaintiff  one  half  of  the  New- York  property.  If 
that  was  a  valid  contract,  it  is  enough  to  say  that  the  plaintiff 
has  not  counted  upon  it.  He  seeks  to  recover  upon  the  ori- 
ginal proposition  or  agreement,  and  he  cannot  count  upon  one 
promise,  and  entille  himself  to  a  verdict  by  proving  another 

The  plaintiff  insists  that  he  proved  his  whole  case  as  it  is 
laid  in  the  fourth  count  of  the  declaration,  and,  therefore, 
whether  he  made  out  a  good  cause  of  action  or  not,  he  was  en- 
titled to  a  verdict,  leaving  the  defendant  to  his  motion  in  arrest 
of  judgment.  {Safford  v.  Stevens,  2  Wend.  168.)  But  the 
whole  count  was  not  proved.  There  was  no  proof  of  the 
promise  to  pay  $9,750  set  forth  in  the  conclusion  of  the  count. 
On  a  motion  in  arrest  after  verdict  that  would  be  regarded  as 
an  express  promise  3  {Beecker  v.  Beecker,  7  John,  JR.  99  ;)  and 
the  plaintiff  is  only  entitled  to  a  verdict  when  a  motion  in  ar- 
rest will  present  substantially  the  same  question  as  that  which 
arose  at  the  circuit.  A  different  rule  might  enable  the  plaintiff 
to  succeed  at  the  circuit  upon  one  ground,  and  afterwards  re- 
tain the  verdict  upon  another,  and  thb,  too,  where  there  was 
no  good  cause  of  action.    The  nonsuit  was  properly  ordered. 

New  trial  denied. 
Vol.  in.  49 
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BaTCHELLOR   vs.    ScHtJYLEB. 

Where  goods  loized  6ti  an  attachment  against  an  alliconding  debtor  are  claimed 
by  a  third  person,  the  finding  of  a  jury  summoned  to  try  the  validity  of  the 
claim  b  not  conclusive  upon  the  parties ;  and  hence,  tlio  sHcrifF  may  refuse  to 
deliver  the  goods  to  the  claimant,  though  the  finding  be  in  his  favor,  and  no 
band  of  indenmity  bo  tendered  by  the  attaching  crcdilor. 

The  only  consequence  of  such  refiisal  is,  that  the  sherifi*  aHSiimcs  the  burthen  of 
showing,  in  an  action  against  him  by  the  claimant,  that  tlic  goods  arc  the  prop, 
erty  of  the  debtor. 

^e  claimant  will  not  be  penhitted,  in  such  action,  to  give  in  evidence  the  finding 
of  the  jury  in  aggravation  of  damages.    Cowen,  J.  diesented. 

Where  Fi^  who  had  been  in  JMMSBssiQn  of  a  store  of  goods  for  several  years,  ab- 
sconded, leaving  his  derk,  a  minor,  in  possession,  who  afterwards  purdiaaod  an 
additional  stock  of  goods,  and  continued  the  business  in  his  own  namo  for  two 
or  three  months ;  Aeld,  not  isufficient  evidence  of  title  in  the  clerk,  tfs  agamst 
F.*»  creditors ;  no  actual  sale  or  assignment  by  F.  being  shown. 

Trespass  dt  bonis  asportatisy  tried  at  the  Rensselaet  circuity 
in  September,  1841,  before  Cushman,  C.  Judge.  The  case 
was  this  :  On  the  12th  of  June,  1840,  the  goods  in  question — 
a  quantity  of  boots,  shoes,  &c.,  valued  at  $1767,36 — were 
seized  by  the  defendant,  as  sheriff,  in  virtue  of  an  attachment 
against  Dexter  M.  Fay,  an  absconding  debtor.  Fay  had  occu- 
pied and  done  business  in  the  store  where  the  goods  were,  for 
several  years  previous  to  the  winter  of  1839-40  ;  when  he  ab- 
sconded, leaving  the  plaintiff,  his  clerk,  who  was  a  minor,  in 
possession.  After  Fay  left,  viz.  in  March  or  April,  1840,  the 
plaintifif  purchased  and  placed  in  the  store  an  additional  stock  of 
goodS)  vrorth  from  $300  to  $400',  and  carried  oh  the  business  of  a 
shoe  merchant  in  his  own  name.  When  the  sheriff  went  to  the 
store  with  the  attachment,  he  told  the  plaintiff  that  he  wanted 
to  levy  on  such  goods  only  as  had  formerly  belonged  to  Faj, 
and  requested  the  plaintiff  to  point  them  out ;  but  h«  refused 
to  do  so,  alleging  that  the  whole  belonged  to  him.  The  sher- 
iff then  attached  all  the  property  in  the  store.  The  plaintiff 
offered  in  evidence,  in  aggravation  of  damagi^s,  the  inquisition 


UTICA,  JULY,  1842,  387 


Batchellor  v.  Schajler. 


of  a  jury  summoned  to  try  the  validity  of  his  claim  to  the 
goods,  by  which  the  property  was  found  to  be  in  him.  The 
defendant  objected  to  the  introduction  of  this  evidence  ; 
but  it  was  received  by  the  judge.  The  defendant  then  proved 
that  he  had  been  indemnified  for  the  detention  of  the  property 
in  the  manner  authorized  by  the  statute.  {1  R.  S.  767,  §  11, 
2d  ed.)  The  judge  charged  the  jury,  among  other  things,  that 
'^  it  was  for  them  to  say  whether  the  possession  of  the  store 
and  goods  by  the  plaintiff,  making  purchases  and  vending  as 
he  did,  was  not  prima  facie  evidence  of  ownership."  In  re- 
spect to  the  inquisition,  the  judge  charged  that  it  should  be 
entirely  disregarded.  The  jury  rendered  a  verdict  in  favor  or 
the  plaintiff  for  the  value  of  the  goods  and  interest,  and  the 
defendant  now  moved  for  a  new  trial  on  a  pase. 

S,  StevenSj  for  the  defendant. 

J.  Holmes,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J,  If  goods  seised  under  the  ab-> 
scon  ding  debtor  act  are  claimed  by  a  third  person  as  his  proper- 
ty, the  sheriff  is  required  to  summon  a  jury  to  try  the  validity  of 
the  claim  ^^  in  the  same  manner  and  with  the  like  effect  as  in  case 
of  seizure  under  execution."  (2  R.  S.  4,  ^  10.)  If  the  jury 
find  in  favor  of  the  claimant,  the  goods  are  to  be  forthwith  de- 
livered to  him  or  bis  agent,  unless  a  bond  be  given  by  tho  at 
taching  creditor  to  indemnify  the  sheriff  for  the  detention  of 
the  goods  I  in  which  case  he  is  bound  to  keep  them  in  bis  pos- 
session. {Id.  ^  11.)  The  act  of  1813,  (1  Jt.  L.  158,  §4j) 
contained  no  provision  authorizing  the  detention  of  the  goods 
by  the  sheriff  after  the  finding  of  the  jury  in  favor  of  the 
claimant.  The  present  statute  is  new  in  this  respect,  and  from 
its  explicit  language  it  might  seem  that  the  sheriff  was  bound 
to  re-deliver  the  property  after  inquisition  found  in  favor  of 
the  claimant,  unless  a  bond  of  indemnity  was  tendered  ;  butl 
doubt  if  this  be  the  true  construction.    The  preliminary  en* 
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quiry  before  the  jury  is  not  conclusive  upon  the  parties,  and  if 
the  sheriff,  as  in  case  of  an  execution,  chooses  to  take  the  risk 
of  shewing,  in  a  suit  by  the  claimant,  that  the  property  be* 
longs  to  the  debtor,  I  see  no  objection  to  the  seizure  and  de* 
tention  without  the  indemnity.  If  the  bond  were  intended  for 
the  benefit  of  the  claimant,  and  not  of  the  sheriflf,  it  might  be 
otherwise  ;  but  the  former  has  no  interest  in  it.  It  is  a  bond 
of  indemnity  only ;  intended  exclusively  for  the  security  of 
the  officer,  and  with  which  the  claimant  has  no  concern.  The 
10th  section  appears  to  favor  this  view,  as  it  places  the  finding 
of  the  jury  upon  the  footing  of  an  inquisition  in  case  of  a 
seizure  on  execution. 

If,  then,  the  sheriff  detain  the  goods  notwithstanding  the 
finding  in  favor  of  the  claimant,  even  without  the  bond,  I  do 
not  see  that  he  should  be  charged  with  any  thing  beyond  an 
act  falling  within  the  ordinary  execution  of  his  duty  ;  and  if  it 
should  turn  out  ultimately  that  the  goods  belonged  to  the 
claimant  and  not  to  the  debtor,  I  do  not  think  it  should  be  re- 
garded as  laying  any  foundation  for  damages  beyond  the  value 
of  the  property.  It  appears  to  me,  therefore,  that  the  inquisi- 
tion was  improperly  admitted,  though  from  the  direction  the 
cause  subsequently  took,  it  is  difiScult  to  see  how  it  could  have 
prejudiced  the  defendant. 

But  the  verdict  is  against  the  weight  of  evidence,  and 
should  be  set  aside  on  that  ground.  Fay,  the  defendant  in  the 
attachment,  had  occupied  the  store  and  carried  on  the  bu- 
siness of  shoe  merchant  for  several  years,  down  to  within  a 
few  months  of  the  time  when  the  goods  were  seized.  It  was 
conceded  also,  that  most  of  the  goods  attached  had  formerly 
belonged  to  and  were  left  by  Fay  in  the  store,  and  that  the 
plaintiff,  who  was  a  minor,  had  been  his  clerk.  There  is  not 
a  particle  of  proof  of  a  purchase  or  assignment  from  Fay,  or 
of  any  other  change  of  ownership,  except  what  was  inferred 
from  the  mere  continuance  of  the  clerk  in  the  possession  of 
the  goods,  and  dealing  with  them  as  his  own.  The  circum  • 
stances  disclosed  in  the  case  afford  full  proof  of  title  in  tht 
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debtor,  and  made  it  necessary  for  the  plaintifif  to  have  shown 
a  purchase  or  some  legal  transfer  of  interest  to  himself.  As 
the  evidence  stood,  it  presented  a  mere  case  of  dealing  by  him 
in  the  goods  of  his  principal ;  the  goods  still  continuing  lia- 
ble for  the  debts  of  the  principal. 

CowEK,  J.  was  of  opinion  that,  had  title  in  the  plaintiff 
been  shown,  the  inquisition  would  have  been  admissible  in  ag- 
gravation of  damages. 


New  trial  granted. 


WiLLOUGHBT  VS.  CoMSTOCK,  President  of  the  Mechanics' 
Banking  Association. 

AsaociatioDB  fonnc  d  under  the  general  banking  law  are  corporationB ;  and  hence, 
in  an  action  by  such  an  institution,  it  is  no  ground  of  defence  that  the  defendant 
is  a  member  thereof. 

W.  made  a  promissory  note,  which,  among  other  things,  recited,  that  he  had  de. 
posited  in  the  hands  of  the  payee  certain  stock  as  collateral  security,  with  au- 
thority  to  sell  the  same  in  cose  of  non-payment.  After  default  in  payment,  the 
stock  was  sold  at  the  board  of  brokers  in  the  city  of  New.York  for  its  then  market 
value,  which  was  less  than  par ;  two  days  notice  of  the  time  and  place  of  sale  hay. 
mg  been  previously  given  to  W.,  who  made  no  objections.  Held^  in  an  action  to 
recover  the  balance  due  on  the  note,  that  inasmuch  as  the  latter  contained  no 
restrictions  as  to  the  mode  of  selling  the  stock,  and  none  could  be  implied  from 
any  established  custom  proved  in  the  case,  the  sale  was  properly  made  at  the 
board  of  brokers. 

Held  further,  that  if  W.  intended  to  object  to  a  sale  at  the  board  of  brokers,  he 
should  have  done  so  at  the  tune  of  receiving  the  notice ;  and  that  his  silence  in 
this  respect  estopped  him  from  taking  the  objection  at  the  trial. 

Whether  if  the  sale  of  the  stock  had  been  irregular,  the  defendant  could  have 
avufled  himself  of  it  by  way  of  defence  or  recoupment^  qtiere. 

A  judge's  charge  or  opinion,  which,  though  erroneous,  could  not  have  exerted  any 
advene  influence  xtpoai  the  rights  of  either  party,  is  not  ground  for  reversal  upon 
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Eeror  to  the  superior  court  of  the  city  of  New- York.  The 
action  in  the  court  below  was  assumpsit  by  Com^tock,  presi'* 
dent  &c.,  against  Willoughby,  on  a  promissory  note  in  these 
words  : 

«  $9,0CK).  New-York,  March  6,  1839. 

On  demand  I  promise  to  pay  to  John  H.  Cornel]  or 
order  nine  thousand  dollars,  for  value  received,  with  interest 
at  the  rate  of  seven  per  cent,  per  annum ;  having  deposited 
with  him  as  collateral  security,  with  authority  to  sell  the  same 
on  the  non-performance  of  this  promise,  four  hundred  shares 
of  the  capital  stock  of  the  Mechanics'  Banking  Association, 
and  I.  and  A.  Lawrence's  note  in  favor  of  Sam'l  A.  Willough- 
by,  on  demand,  for  one  thousand  dollars. 

Sam'l  A  Willoughby." 
Endorsed — "  Pay  E.  D.  Comstock,  Esq.,  President  of  the 
Mechanics'  Backing  Association,  or  order. 

John  H.  Cornell," 

On  the  trial,  after  evidence  had  been  given  of  the  making 
and  endorsement  of  the  note  and  of  the  organization  of  the 
Mechanics'  Banking  Association  under  the  general  bank-law, 
the  plaintiff  proved  that,  default  having  been  made  in  the  pay- 
ment of  the  note,  the  stock  thereby  pledged  was  sold  at  the 
board  of  brokers  in  the  city  of  New- York  on  the  7th  of  Sep* 
tember,  1840,  and  that  two  days  previous  notice  of  the  time 
and  place  of  sale  had  been  given  to  the  defendant.  The  pro- 
ceeds of  the  sale  were  $7406,44,  (about  25  per  cent,  below 
par,)  being  the  full  market  price  of  the  stock  at  that  time.  It 
further  appeared  in  evidence  that  the  defendant  was  a  member 
of  the  Mechanics'  Banking  Association.  The  defendant's 
counsel  insisted  that  the  action  could  not  be  maintained  for  the 
reason,  1.  That  the  defendant  was  a  member  of  the  association 
of  which  [the  plaintiff  was  president ;  and  2.  That  the  sale 
of  the  stock  at  the  board  of  brokers  was  irregular,  and  the 
association  had  thereby  made  the  stock  its  own.    The  court 
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below  chtirged  the  jury  that  the  action  was  maintainable,  though 
the  defendant  was  a  member  of  the  association  for  the  benefit 
of  which  the  suit  was  prosecuted ;  and  that  if  the  defendant 
had  sustained  any  damage  by  what  he  alleged  to  be  an  illegal 
sale  of  the  stock,  sueh  damage  was  not  a  legitimate  subject  of 
set-off  or  matter  of  defence,  but  presented  a  claim  for  damages 
which  could  be  recovered  only  in  a  distinct  suit.  The  defend- 
ant's counsel  excepted  to  the  charge.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  the  balance  remaining  due 
on  the  note  after  deducting  the  sum  for  which  the  stock  was 
sold ;  and,  after  judgment,  the  defendant  sued  out  a  wiit  of 
error. 

J.  ^nthovij  for  the  plaintiff  in  error. 

D.  Lordy  Jr.  for  the  defendant  in  error. 

By  the  Courty  Nelson,  Ch.  J.  We  have  repeatedly  held 
that  associations  organized  under  the  general  bank-law  of 
1838,  {Sess.  Laws  of  '38,  p.  245 ;  see  also  Sess.  Laws  of 
'40,  p.  306,  and  Sess.  Laws  of  '41,  p.  351,)  are  to  be  regarded 
as  corporate  bodies.  {The  People  v.  The  Assessors  of  Water- 
town^  1  Hill,  616.)  The  fact,  therefore,  that  the  defendant 
was  one  of  the  eofporatoi's,  presented'  no  objection  to  the  ac 
tion  against  him. 

It  is  not  importatit  to  determine  Whether  or  not  any  miscon 
duct  on  the  part  of  the  plaintiff  in  the  sdle  of  tlie  stock  pledged^ 
as  coliateml  seotrrity  for  the  payment  of  the  note,  might  have 
been  used  as  a  defence  to  the  action  by  way  of  reducing  the 
amount  of  the  recovery  Within  the  doctrine  of  Reab  v.  MJll- 
lister,  (8  Wend.  109  ;)  as  the  bill  of  exceptions  lays  no  foun- 
dation for  any  such  question.  There  was  no  restriction  con- 
tained in  the  pledge,  nor  any  instructions  given  by  the  defen 
dant  in  regard  to  the  mode  of  selling  the  stock ;  not  does  the 
proof  disclose  any  established  custom  to  be  observed  in  such 
cases.    The  mode  of  sale,  therefore,  was  left  to  the  sound  die* 
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cretion  of  the  plaintiff;  and,  for  aught  that  appears,  it  was  prop- 
erly exercised.  Indeed,  there  is  nothing  in  the  case  tending 
to  show  that  the  stock  was  not  sold  for  a  fair  price,  or  that 
more  might  have  been  obtained  for  it.  But  a  decisive  answer 
is,  that  the  defendant  was  duly  advised  of  the  time  and  mode 
of  sale,  and  made  no  objection  to  either.  If  he  was  not  satis- 
fied with  a  sale  at  the  board  of  brokers,  he  should  then  have 
spoken.  His  silence  indicated  an  acquiescence,  and  must  have 
been  so  understood  by  all  parties  concerned.  If  the  sale  was 
fairly  made  in  accordance  with  the  notice  given  to  the  defen 
dant,  (and  there  is  no  pretence  to  the  contrary,)  he  should  be 
estopped  from  disputing  its  propriety  in  respect  to  mode  and 
place.  Were  we,  therefore,  to  differ  with  the  court  below 
upon  the  point  whether  misconduct  in  the  sale  would  have 
afforded  ground  for  reducing  the  demand  as  claimed  within 
Reab  V.  MAllisterj  we  ought  not  to  disturb  the  judgment. 
The  opinion,  right  or  wrong,  could  not  have  exerted  any  ad- 
verse influence  upon  the  rights  of  the  defendant,  according  to 
the  evidence  in  the  case,  as  it  was  wholly  extraneous  and  im- 
material. The  court  would  have  been  justified  in  holding 
directly,  that  there  was  no  foundation  for  the  application  of 
the  doctrine,  as  no  misconduct  in  the  sale  had  been  proved. 
We  do  not  think  the  case  of  Taggard  v.  Curtenius  fy  Jones, 
(15  Wend,  155,)  would  have  been  decisive  against  the  defence, 
if  misconduct  in  the  sale  of  the  stock  had  been  shewn  ;  as  this 
particular  ground  was  not  taken  on  the  argument  in  that  case 
nor  brought  to  the  notice  of  the  court. 

Judgment  affirmed 
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HarbiS)  sheriff)  &c.  vs.  Hardy  and  otherS)  impleaded  with 

Gage. 

Although  a  hond  giren  on  the  arrest  of  a  defendant  upon  a  ne  exeat  cannot  be 
proeeeutcd  without  the  sanction  of  the  court  of  chancery,  jet  an  irregularity  in 
this  respect  can  bo  objected  only  on  motion  to  set  aside  the  proceedings ;  whidh 
should  be  made  at  the  earliest  opportooity  after  suit  brought. 

In  an  action  upon  such  bond,  proof  of  a  breach  of  the  condition  entitles  the  plain, 
tiff  to  a  verdict  for  the  full  amount  of  the  penalty,  without  refoence  to  the 
damages  actually  sustained. 

Debt,  tried  at  the  Rensselaer  circuity  in  March)  1840,  be- 
fore CusHMAN,  C.  Judge.  The  action  was  by  the  plaintiff,  as 
sheriff  of  Essex  county,  on  a  joint  and  several  bond  executed 
by  the  defendants  upon  the  arrest  of  Oage,  in  virtue  of  a  ne  exeat 
issued  out  of  chancery  in  a  suit  by  creditor's  bill  wherein  Gage 
was  defendant  and  Wgbb  &  Averill  complainants.  The  bond 
was  in  the  penalty  of  $1200,  dated  June  6th,  1838,  and  contained 
the  usual  condition,  viz.  that  Gage  should  not  depart  from  the 
state  without  leave  of  the  court  of  chancery.  The  declaration 
assigned  as  a  breach  of  the  bond,  that  Gage  had  departed  from 
and  remained  out  of  the  state,  without  leave,  &c.,  so  that  the 
process  of  the  court  of  chancery  in  the  said  suit  could  not  be 
served  on  him.  In  addition  to  a  plea  of  non  est  factum^  the 
defendants  pleaded  specially,  among  other  things,  that  no  pro- 
cess had  been  issued  in  the  chancery  suit  against  Gage  which 
had  not  been  duly  served  on  him.  The  plaintiff  took  issue  upon 
this  allegation.  On  the  trial,  after  proof  of  the  execution  of 
the  bond,  it  was  shown  on  the  part  of  the  plaintiff  that  a  sum- 
inons  had  been  issued  in  the  chancery  suit  requiring  Gage  to 
appear  before  a  master,  but  that  it  could  not  be  served  on  him 
in  consequence  of  his  absence  from  the  state.  Upon  this  evi- 
dence the  plaintiff  claimed  a  Verdict  for  the  full  amount 
of  the  penalty  of  the  bond.  The  chancery  suit  was  com- 
menced by  the  filing  of  a  creditor's  bill ;  and  the  present 
defendants  offered  to  prove  that  when  Gage  left  the  state  he 
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was  utterly  insolvent,  and  had  so  continued  ever  since.  This 
evidence  was  objected  to,  and  excluded.  The  defendants  then 
offered  to  show  that  since  the  execution  of  the  bond  in  ques- 
tion, the  complainants  in  the  chancery  suit  had  collected  some 
$300  of  their  judgment  against  Gage.  The  plaintiff  objected 
to  the  evidence,  and  the  judge  decided  that  it  was  inadmissible 
under  the  pleadings.  The  defendants'  counsel  requested  the 
judge  to  charge  the  jury  that  the  plaintiff  was  only  entitled  to 
a  verdict  for  such  damages  as  he  had  actually  sustained  in  con- 
sequence of  the  absence  of  Gage,  and  that  these  were  merely 
nominal.  The  judge  refused  to  charge  as  requested,  and  di- 
rected the  jury  to  find  in  favor  of  the  plaintiff  for  the  whole 
penalty  of  the  bond.  A  verdict  having  been  rendered  accord- 
ingly, the  defendants  now  moved  for  a  new  trial  on  a  case. 

A,  C  Hand,^  for  the  defendants,  insisted,  in  addition  to  the 
points  taken  at  the  trial,  that  the  suit  could  not  be  sustained 
without  averring  and  proving  an  order'of  the  court  of  chan^ 
eery  authorizing  it. 

S.  Stevensj  for  the  plaintiff. 

By  the  Courty  Nelson,  Cb.  J.  It  is  too  late  to  raise  the  ob* 
jection  that  this  suit  was  commenced  without  the  sanction  of 
the  court  of  chancery.  No  doubt  the  objection  would  have 
been  fatal,  on  a  motion  to  set  aside  the  proceedings,  which 
should  have  been  made  at  the  earliest  opportunity  after  suit 
brought ;  and,  I  presume,  the  chancellor  would  have  restrained 
the  plaintiff  from  proceeding  in  the  action,  if  application  had 
been  made  to  him. 

On  issuing  a  writ  of  ne  exeat^  the  court  of  chancery  directs 
the  sum  for  which  the  officer  is  required  to  take  security,  which 
is  always  marked  on  the  writ.  (2  Madd.  Ck,  Pr.  230  ;  and 
see  Evans  v.  Evans^  1  Ves.  Jr.  96 ;  Shafloe  v.  Shaftoej  7  id. 
171.)  If  the  defendant  leave  the  state  without  permission,  an 
order  will  be  granted  directing  his  sureties  to  Day  the  money 
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into  court,  or,  in  default  thereof,  that  a  suit  be  brought  upon 
the  bond.  {Musgrave  v.  MedeXy  1  Meriv.  49  ;  Utten  v.  Ui- 
ten,  id.  51;  2  Madd.  Ch.  Pr.  230.)  The  writ  will  be  dis- 
charged, on  paying  into  court  the  sum  for  which  it  is  marked, 
(id.,)  and  upon  giving  security  to  abide  by  the  decree.  {At- 
kinson V.  Leonard^  3  Brown^s  Ch,  Rep,  218  ;  Howden  v.  Rog- 
ersj  1  Ves,  §•  Bea,  133.)  The  fund  is  under  the  control  of  the 
court  of  chancery,  and  will  be  disposed  of  with  due  regard  to 
the  rights  of  all  parties  concerned.  This  court  does  not  enter 
into  the  question,  or  undertake  to  settle  the  amount  for  which 
the  sureties  should  be  held  liable  upon  the  bond.  The  sum 
for  which  the  writ  is  marked  and  the  bond  given,  is  conclusive 
in  the  suit  at  law,  having  been  ascertained  and  fixed  by  the 
court  of  chancery  before  the  issuing  of  the  ne  exeat.  We  do 
do  not  revise  that  determination  ;  but  hold  the  sureties  liable 
for  the  whole  debt.  When  the  proceedings  in  chancery  are 
closed,  the  fund  is  there  applied  to  the  payment  of  the  amount 
decreed ;  and  whatever  balance  may  remain,  is  paid  over  to 
the  proper  parties.  The  cause  was  properly  disposed  of  at  the 
circuit,  and  the  motion  for  a  new  trial  should  therefore  be  de* 

nied. 

New  trial  denied. 


Ward  vs.  The  People. 


On  the  trial  of  an  indictment  for  larconj  it  appeared,  that  the  owner  of  the  gooda, 
on  the  priaoner'a  exprcsnngr  contrition  for  the  offence,  promised  not  to  proaecute 
him ;  hut  tho  officer,  wh3m  they  soon  met,  told  them  the  matter  could  not  be 
settled  and  immediately  arrested  tho  prisoner.  Heldj  that  the  prisoner's  can. 
feasions,  made  afterwards,  were  admissible  in  evidence  against  him,  notwith- 
standing the  previous  promise  of  the  owner. 

Where  a  bill  of  exceptions  shows  that  certain  evidence  was  excluded  in  the  court 
below  on  objection  made,  but  does  not  state  the  ground  of  cither  the  objection 
or  decision,  any  objeetion  which  might  have  been  available  at  the  trial  may  be 
urged  on  the  argument  in  (his  court.    Per  Nelson,  Ch.  J. 

A  witness  is  not  bound  to  answer  whether  he  has  been  guilty  of  stealing ;  aa  hit 
reply  might  snbject  him  to  criminal  puniriunent 
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If  the  goods  of  A.  be  stolen  by  B.,  and  afterwards  they  be  stolen  from  B.  by  C, 

an  indictment  against  the  latter  may  allege  the  title  to  be  in  either  A.  or  B.,  at 

the  election  of  the  pleader. 
Semble,  that  the  revised  statutes  have  not  made  the  office  of  petit  larceny  a  mif. 

demeanor ;  but  that  it  is  still  n,  felony ^  as  at  common  law. 
There  are  no  acccrsorics  in  petit  larceny ;  but  all  concerned  in  the  cammission  of 

the  offence  are  principals. 
Ice,  put  away  in  an  ice-house  for  domestic  use,  is  private  property,  and,  as  such,  the 

subject  of  larceny. 

Ereor  to  the  Oneida  general  sessions,  where  Ward  was  con- 
victed of  petit  larceny — second  offence.  The  indictment 
charged  the  prisoner  with  having  stolen  twenty-five  pounds  of 
butter,  the  property  of  one  John  Flagg  ;  and  then  alleged  a 
previous  conviction,  &c.  of  the  prisoner,  by  a  court  of  special 
sessions,  on  a  charge  of  stealing  ice  from  the  ice-house  of  one 
Fay.  On  the  trial,  the  second  offence  was  established  by  the 
testimony  of  Flagg,  the  alleged  owner.  In  the  course  of 
Flagg's  examination,  it  appeared  that,  after  the  butter  had  been 
stolen  and  recovered,  a  conversation  took  place  between  the 
witness  and  Ward,  in  which  the  latter  expressed  his  regret  for 
having  committed  the  offence,  and  desired  the  witness  not  to 
institute  proceedings  against  him.  The  witness  promised  to 
comply,  provided  the  prisoner  would  satisfy  the  constable  for 
his  trouble  in  searching  for  the  property.  This  the  prisoner 
agreed  to  do,  and  on  meeting  the  constable  shortly  afterwards, 
they  both  informed  him  that  the  matter  was  settled.  The  con- 
stable said  it  could  not  be  settled ;  and  thereupon  he  arrested 
Ward,  and  put  him  in  prison.  Ward  then  said  :  "  Why  don't 
you  take  Harvey  Arnold  1  he  was  with  me."  The  prisoner's 
counsel  objected  to  the  receiving  of  this  confession  in  evidence, 
on  the  ground  of  its  having  been  made  under  the  influence  of 
previous  inducements  held  out  to  the  prisoner  by  Flagg.  The 
court  overruled  the  objection,  and  the  prisoner's  counsel  ex- 
cepted. Flagg  also  testified  that  he  bought  the  butter  in  ques- 
tion of  the  captain  of  a  canal  boat.  The  prisoner's  counsel 
proposed  to  ask  the  witness  if  he,  or  if  he  and  the  canal-boat 
captain  together,  did  not  steal  the  butter.     This  question  was 
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objected  to,  and  the  objection  sustained  ;  whereupon  the  pris- 
oner's counsel  again  excepted.  It  appeared  in  the  course  of 
the  trial,  that  the  butter  stolen  from  FJagg  had  been  previous^ 
ly  stolen  from  firkins  on  a  canal  boat ;  and  the  evidence  tended 
strongly  to  connect  Flagg  with  the  larceny.  Harvey  Arnold 
testified  that  he  (Arnold)  stole  the  butter  in  question,  and  that 
the  prisoner  was  not  present  at  the  time ;  but  that  the  larceny 
was  committed  with  his  advice  and  procurement.  The  record 
of  the  former  conviction  being  oflFered  in  evidence,  was  object- 
ed to  on  the  ground  that  ice  was  not  the  subject  of  larceny. 
The  court  overruled  the  objection,  and  the  prisoner's  counsel 
excepted.  After  the  testimony  was  closed,  the  prisoner's  coun- 
sel requested  the  court  below  to  charge,  that  if  the  jury  believ- 
ed Arnold  took  the  butter  under  the  circumstances  disclosed  by 
him,  the  prisoner  was  guilty  as  accessory,  and  not  as  princi- 
pal ;  and  that  he  could  not,  therefore,  be  convicted  under  this 
indictment.  The  court  charged  that  if  Arnold  took  the  prop- 
erty in  the  absence  of  the  prisoner,  but  by  his  advice  and  pro- 
curement, the  latter  was  a  principal  in  the  oflFence,  as  there 
could  be  no  accessories  in  petit  larceny.  The  counsel  for  the 
prisoner  excepted  to  the  charge.  The  jury  rendered  a  verdict 
of  guilty ;  and,  after  judgment,  the  prisoner  sued  out  ft  writ  of 
error. 

W.  M.  Alletij  for  the  plaintiff  in  error. 

W.  C.  Jfeyesj  for  the  people. 

By  the  Court^  Nelson,  Ch.  J.  The  prisoner's  confession 
was  properly  received  in  evidence.  It  was  made  after  he  had 
been  distinctly  apprised  by  the  officer  that  the  offence  could 
not  be  settled,  and  when  he  knew  that  the  law  must  take  its 
course.  The  confession  cannot,  therefore,  be  said  to  have 
been  made  under  the  influeace  of  previous  indttoeiBent8.(a) 

(a)  See  Owen  4*  HU^*  Notet  to  PhU.  ^.  235  to  S50. 


398  CASES  IN  THE  SUPREME  CX)URT. 

Ward  t>.  The  People. 

The  question  put  to  Flagg  was  properly  overruled.  In  the 
first  place,  the  witness  was  not  bound  to  answer  the  question, 
as  it  might  subject  him  to  criminal  punishment ;  and  as  no 
ground  is  stated  in  the  bill  of  exceptions  upon  which  the  testi 
mony  was  claimed  to  be  competent  on  one  side,  or  incompe- 
tent on  the  other,  any  objection  may  be  urged  to  it  here  that 
could  have  been  taken  on  the  trial. (6)  The  claim  to  have  it  re- 
ceived was  general,  and  so  was  the  objection  to  its  admissibil- 
ity. In  the  second  place,  if  the  question  had  been  answered 
in  the  affirmative,  the  fact  would  have  been  immaterial,  be- 
cause possession  of  property  in  the  thief  is  sufficient  to  make 
it  the  subject  of  larceny  ;  and  the  title  may  be  laid  either  in 
the  owner  or  the  thief.  Thus,  if  A.  steal  goods  from  B.,  and 
C.  afterwards  steal  the  same  goods  from  A.,  C.  is  a  felon  both 
as  to  A.  and  B.  (2  EasCs  Cr.  L.  654  ;  2Jluss.  156  ;  1  Hale^s 
P.  C.  607.) 

It  was  doubtless  intended  by  the  legislature  to  reduce  the 
offence  of  petit  larceny  to  the  grade  of  a  misdemeanor ;  but  I 
am  inclined  to  think  they  did  not  accomplish  their  object.  The 
statute  declares,  that  "  every  person  who  shall  be  convicted  of 
stealing,  &c.  the  personal  property  of  another,  of  the  value  of 
twenty-five  dollars  or  under,  shall  be  adjudged  guilty  of  petit 
larceny,  and  shall  be  punished  by  imprisonment  in  the  county 
jail,"  &c.  (2  JR.  S.  690,  §  1.)  The  crime  is  felony  at  com- 
mon law  ;  (2  Easfs  Cr.  L.  736 ;  3  Chit.  Cr.  L.  924 ;)  and 
the  only  provision  in  the  statute  that  can  go  to  change  the 
common  law  character  of  the  offence  is  that  which  declares 
that  the  term  "  felony,"  when  used  in  any  statute,  shall  be 
construed  to  mean  an  offence  for  which  the  offender,  on  con- 
viction, would  be  punishable  by  death,  or  by  imprisonment  in 
a  state  prison.     (2  JR.  <S.  702,  §  30.)     This  provision  defines 


(h)  Quere^  however,  whether  the  witneo'  privilege  in  each  case  be  not  lo  far 
permnal  that  the  party  is  unable  to  avail  himaelf  of  it.  (See  Manton  v.  DewneM^ 
1  Ada.  i  EH  31;  Tkonuu  v.  Newton,  I  Mood.  ^  Malk.  48,  noU  (6).) 
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statute  felonies,  but  does  not  interfere  with  those  existing  at 
common  law  untouched  by  the  statute,  of  which  the  offence 
of  petit  larceny  is  one.  The  question  is  not,  however,  mate- 
rial in  this  ease ;  for  whether  the  offence  be  regarded  as  a  felo- 
ny or  misdemeanor,  it  is  well  settled  that  there  are  no  accesso- 
ries in  petit  larceny.  All  are  principals.  The  very  point  was 
determined  in  Evans'  case,  by  all  the  judges.  {Foster^  73  ; 
see  also  2  East's  Cr.  L,  743 ;  1  Russ,  31 ;  1  Hale^s  P.  C.  530, 
616  ;  12  Rep.  81.) 

There  can  be  no  doubt  that  ice  put  away  in  an  ice-house  for 
domestic  use,  is  the  private  property  of  the  party ;  and,  as 
such,  the  subject  of  larceny.  It  is  now  a  very  important  arti- 
cle of  commerce  to  be  found  in  the  markets  of  every  commer- 
cial country. 

I  am  satisfied  the  conviction  was  right,  and  that  the  judg- 
ment should  be  affirmed. 

Ordered  accordingly. 


The  People  ex  rel.  Barry  vs.  Mercein. 

It  is  no  objection  to  the  relator's  right* to  proceed  on  a  habeas  corpus  ad  mdjieuiu 
dunit  that  the  costs  uf  a  former  habeas  corpus  in  the  same  matter  remain  unpaid. 

The  rule  is  the  same  in  thb  respect  whether  the  proceeding  in  which  the  objec« 
tion  is  taken  be  regarded  as  at  common  law,  or  under  the  statute.    Per 

COWEN,  J. 

Where  a  wife,  who  had  voluntarily  deserted  her  husband,  lived  with  M.  her  father, 
and)  with  hij  countenance  and  consent,  withheld  from  her  husband  the  custody 
of  one  of  their  children ;  held^  that  a  habeas  corpus  lay  against  M.  to  enquira 
into  the  cause  of  the  detention,  ]ie  being  a  party  to  the  wrong. 

In  respect  to  a  civil  injury,  the  law  regards  all  who  participate  m  and  promote  it 
as  principal  wrong-doers,  and  severally  responsible  to  the  person  whoso  rights 
are  invaded.    Per  Cowen,  J. 

Whether  a  proceeding  by  habeas  corpus,  under  2  J?.  S,  563,  ei  seq,,  may  ordinari. 
ly  be  instituted  without  the  privity  of  the  prisoner  or  person  detamed,  quere. 

A  lather  whose  infimt  child  is  illegally  detamed  from  him,  may  properly  apply  ibr 
a  habeas  corpus  in  his  own  right,  without  the  privity  of  the  child. 
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As  between  husband  and  wife,  the  claim  of  the  fonner  to  the  custody  of  their 

infiint  children  is,  in  general,  paramount,  and  will  be  enforced. 
Accordingly,  on  habeas  corpus  by  a  husband  to  recover  possession  of  his  inlknt 

daughter,  withheld  from  him  by  his  wife  and  her  ftither,  the  court  enforced  the 

husband's  claim  as  paramount,  though  the  daughter  was  less  than  &V9  yean  old, 

and  of  a  feeble  constitution. 
Though  an  agreement  for  a  separation  between  husband  and  wife  may,  in  certain 

cases,  be  ralid,  the  husband  cannot  alienate  to  the  wife  his  right  to  the  custody 

and  care  of  their  children.    Per  Coweic,  J. 
Hie  general  doctrine  relating  to  agreements  for  separate  maintenance  and  rosidenoe, 

as  between   husband  and  wife,   discussed  and  its    policy  examined.     Ptr 

COWEN,  J. 

Where  an  instrument  was  executed  between  a  husband,  his  wife  and  her  father, 
by  which  the  former  covenanted  that  he  would  leave  with  his  wife  their  infent 
child  until  a  specified  period,  and  afterwards  relinquish  to  her  all  his  right  to  the 
child,  provided  she  required  it :  Held^  that  the  instrument  was  void  as  an  agree, 
ment,  and  revocable  as  a  delegation  of  power. 

Our  law  recognizes  no  general  authority  in  a  father  to  dispose  of  his  childxen  ex- 
cept for  some  specific  and  temporary  purpose ;  such  as  apprenticeship  during 
the  &ther's  life,  or  guardianship  after  his  death.    Per  Cowen,  J. 

The  decision  of  a  judge  on  habeas  eorptUf  refusing  to  transfer  the  custody  of  an 
infant  child  from  its  mother  to  the  father,  is  at  most  only  conclusive  in  respect 
to  facts  and  circumstances  then  existmg,  and  not  as  to  such  as  arise  after, 
wards. 

Accordingly,  where  the  decision  was  made  in  March,  1841,  and  about  a  year  and 
six  months  afterwards  the  father  instituted  another  proceeding  of  a  like  charac 
ter,  alleging  as  a  new  and  material  circumstance  the  advanced  age  of  the  child, 
dLc. ;  ?ieldf  that  his  claim  was  not  barred.    Nelson,  Ch.  J.  dissented. 

The  doctrme  of  res  judicata  as  applicable  to  cases  where  the  subject  matter  is 
constantly  changing  by  lapse  of  time,  and  other  causes,  discussed  and  illustrated. 
Per  CowEN,  J. 

Habeas  corpus  ad  subjiciendum^  issued  and  returned  at  the 
last  term  of  this  court.  The  writ  commanded  the  respondent, 
Thomas  R.  Mercein,  to  bring  into  court  Mary  Mercein  Barry, 
an  infant  child  of  John  A.  Barry,  the  relator  ;  the  said  child, 
as  alleged,  being  illegally  detained  by  the  respondent,  and 
withheld  from  the  relator's  custody.  The  petition  for  the  writ 
did  not  purport  to  be  presented  on  behalf  of  the  child,  but 
by  the  relator  in  his  right  as  father.  From  the  petition  and 
return  it  appeared  that,  at  the  time  of  awarding  the  writ,  the 
child  was  about  four  years  and  six  months  old — that  her  moth- 
er, Elisa  Anna  Barry,  wife  of  the  relator,  was  ft  daughter  of  the 
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respondent — that  she^  with  the  respondent's  consent  and  coun- 
tenance, was  living  at  his  house,  in  a  state  of  voluntary  sepa* 
ration  from  her  husband,  having  the  said  child  with  her— that 
the  relator  had  made  repeated  applications  to  his  wife  and 
the  respondent  for  the  custody  of  the  child,  but  without  sue* 
cess,  &c. 

The  marriage  between  the  relator  and  the  said  Eliza  Anna 
took  place  in  the  spring  of  1835,  at  her  father's  house  in  the 
city  of  New- York ;  she  then  being  upwards  of  twenty-five 
years  of  age,  the  relator  a  British  subject,  born  in  Nova 
Scotia,  where  he  was  engaged  in  business.  Shortly  after 
this  event  he  and  his  wife  proceeded  to  Nova  Scotia,-  and 
resided  there  for  a  year.  They  then,  at  her  solicitation,  re- 
moved to  the  city  of  New- York,  at  which  place  he  ear 
gaged  in  mercantile  pursuits.  His  New- York  business  prov^ 
ing  unfortunate,  however,  in  the  winter  of  1837,  be  found 
himself  constrained  to  relinquish  it.  Previous  to  this,  two 
children  were  born,  the  issue  of  the  marriage  ;.  viz.  a  son^ 
now  between  five  and  six  years  old,  and  a  datighter,  the  child 
in  question.  In  the  spring  of  1838  it  was  arranged  betweeil 
the  relator,  his  wife  and  the  respondent,  that  she  and  the  two 
children  should  stay  at  the  respondent's  house,  while  the  rela*" 
tor  went  to  Nova  Scotia  with  a  view  to  re-establishing  himself 
in  business  there.  Nothing  like  a  permanent  separation  was 
proposed  or  contemplated  at  this  time  ;  at  least^  there  was  no 
evidence  of  such  having  been  the  intent  eithes  of  the  relator  or 
his  wife.  He  embarked  for  Nova  Scotia  in  April  1838,  accomr 
panied  by  his  elder  daughters,  children  of  a  fofmer  marriage  } 
and,  after  an  absence  of  three  or  four  weeks^  be  returned,  pro- 
posing to  his  wife  certain  measures  preparatory  to  their  perma- 
nent settlement  in  Nova  Scotia.  She  strongly  opposed  hiA 
views  on  that  subject,  and  finally  told  him  she  never  would 
consent  to  go,  &c. — that  he  might  force  her  to  go  by  taking 
her  son — but  rather  than  this,  she  would  prefer  to  part  mtk  t/u 
relator  ct  once.  He  expressed  himself  displeased  and  disap- 
pointed with  her  conduct ;  and^  aftei  some  further  convcn»* 

Vol.  in.  61 
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tion,  left  the  respondent's  house.  Various  letters  then  passed 
between  the  relator  and  his  wife  respecting  their  future  views 
and  intentions,  the  disposition  to  be  made  of  their  children, 
&c.  ;  and  the  correspondence  finally  resulted  in  an  agreement, 
executed  under  the  hands  and  seals  of  the  relator,  his  wife  and 
the  respondent,  as  follows  :  "  Agreement  made  this  7th  day  of 
June,  1838,  between  John  A.  Barry  of  the  first  part,  Eliza  Anna 
Barry  of  the  second  part,  and  Thomas  R.  Mercein  of  the  third 
part.  Whereas  certain  differences  have  existed  between  John 
A.  Barry  and  Eliza  Anna,  which  it  is  their  mutual  desire  shall 
be  amicably  and  peacefully  arranged  and  reconciled  ;  and  the 
said  John  A.  Barry's  business  requiring  him  to  be  absent  from 
JfeW'Yorkfor  a  time;  and  neither  individual  at  present  wish- 
ing a  final  separation :  It  is  agreed  between  the  aforesaid  John 
A.  Barry  of  the  one  part,  the  said  Eliza  Anna  his  wife  of  the 
second  part,  and  Thomas  R.  Mercein  of  the  third  part,  that  the 
said  John  A.  Barry  shall  leave  in  the  care  and  keeping  of  his 
said  wfej  until  the  first  day  of  May  next  ensuing^  their  daugh- 
ter Mary  Mercien,  and  that  on  that  day  or  so  soon  thereafter 
as  may  be,  he  shall  relinquish  to  Eliza  Anna,  his  said  wife,  all 
his  right  existing  at  that  or  accruing  at  any  then  future  period 
to  their  said  daughter ^  provided  his  said  vnfe  shall  then  require 
him  so  to  do.  The  aforesaid  parties  also  covenant  and  agree 
that  Mercein,  the  son  of  the  said  John  A.  and  Eliza  Anna, 
shall  be  left  in  the  care  and  keeping  of  his  said  mother  until 
she  shall  be  required  by  his  said  father  to  deliver  him,  the  said 
Mercein,  to  him  the  said  John  A.  Barry  ;  the  said  mother  hav- 
ing, at  such  time,  the  option  to  accompany  him.  Finally^  it  is 
agreed  between  the  aforesaid  parties,  that  this  document  may  be 
cancelled  annulled  and  destroyed  at  any  moment  by  the  mutual 
consent  of  the  said  John  A.  Barry  and  Eliza  Anna  his  wife. 
In  witness"  &c. 

In  the  latter  part  of  June,  1838,  the  relator  again  embarked 
for  Nova  Scotia,  and  returned  on  the  8th  of  September  follow- 
ing. At  this  time  he  proposed  to  his  wife  that  he  would  re- 
main in  New* York  until  spring,  provided  she  would  positively 
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promise  then  to  return  'with  him  to  Nova  Scotia.  She  refused  ; 
and,  in  the  course  of  the  interview,  he  spoke  of  taking  their 
son  from  her  in  case  she  persisted  in  her  refusal.  She  acknowl- 
edged his  power  of  doing  so,  but  admonished  him  that  such 
a  step  would  seal  their  fate.  The  son  was  afterward  given  up 
to  the  relator,  and  has  since  remained  with  him. 

On  the  18th  of  May,  1839,  the  relator  instituted  proceedings 
by  habeas  corpus  before  the  recorder  of  the  city  of  New- 
York,  to  obtain  the  custody  of  the  child  now  in  question. 
The  writ  was  directed  to  the  respondent,  and  he  and  the 
relator's  wife  united  in  making  return  to  it.  The  result 
was,  an  order  by  the  recorder  "  that  the  said  Mary  Mer- 
cein  Barry  do  remain  in  the  care  and  custody  of  the  said  Eliza 
Anna  Barry,  until  the  said  John  A.  Barry  and  the  said  Eliza 
Anna  Barry  shall  make  some  arrangement  or  compromise^  or 
until  the  custody  of  the  said  child  shall  be  changed  by  a  judicial 
decision?^  This  order  was  made  on  the  1st  of  July,  1839, 
On  the  13th  of  the  same  month,  the  relator  obtained  another 
writ  of  habeas  corpus  from  the  chancellor.  This  was  also  di- 
rected to  the  respondent ;  and  the  proceedings  thereupon,  to- 
gether with  the  opinion  of  the  chancellor,  may  be  seen  in  8 
Paige^s  Rep,  48,  et  seq.  The  chancellor's  order  declared 
^^  that  the  said  infant  daughter  of  the  relator  is  not  improperly 
restrained  of  her  liberty  by  the  said  Thomas  R.  Mercein,  and 
that  no  good  reason  now  exists  for  talcing  the  said  infant  child 
from  the  care  and  protection  of  the  said  Thomas  R,  Mercein j 
&c. ;  and  this  court  therefore  will  not  make  an  order  to  take 
the  said  infant  child  from  the  custody  and  nurture  of  its  moth- 
er &c.,  for  the  purpose  of  delivering  it  up  to  the  relator,"  &c. 
This  order  was  dated  the  26th  of  August,  1839.  On  the  29th 
of  October  following,  the  relator  instituted  like  proceedings 
before  William  Inglis,  one  of  the  associate  judges  of  the  com- 
mon pleas  of  the  city  and  county  of  New- York.  The  respon- 
dent interposed  the  same  facts  upon  which  he  had  prevailed  be- 
fore the  chancellor  and  the  recorder ;  insisting,  moreover,  that 
the  orders  made  by  those  officers  respectively,  constituted  a 


404       CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Mercein. 

bar  to  further  litigation  as  to  the  same  subject  matter.  Th« 
final  order  of  Judge  Inglis  was  made  on  the  30th  of  April^ 
1840,  refusing  to  deliver  up  the  child  to  the  relator.  {See  25 
Wend,  p.  68 — 70.)  The  relator  caused  these  proceedings  to  be 
removed  by  certiorari  into  this  court ;  where  they  were  revers- 
ed. {Id,  72 — 83.)  The  respondent  thereupon  sued  out  a  writ 
of  error ;  and  afterwards  the  court  for  the  correction  of  errors 
reversed  the  decision  of  this  court,  and  affirmed  that  of  Judge 
Inglis,  with  costs  to  be  paid  by  the  relator,  {Id.  83 — 106.) 
Intermediate  the  decision  by  this  court  and  that  of  the  court 
for  the  correction  of  errors — viz.  in  October,  1840 — ^the  relator, 
on  application  to  this  court,  obtained  a  fourth  habeas  corpusy 
returnable  on  the  30th  of  the  same  month,  before  Thomas  J. 
Oakley,  one  of  the  associate  justices  of  the  superior  court  of  the 
city  of  New-York ;  {see  Sess.  Laws  of  1837,  p.  230 ;)  this 
writ  being  directed  to  the  respondent  and  the  relator's  wife, 
and  having  the  like  object  with  the  others.  A  return  was 
made,  and  the  proceedings  remained  pending  until  March,  1841, 
nvhen  Judge  Oakley  decided  "  that  said  infant  child,  Mary  Mer- 
cein Barry,  is  not  improperly  restrained  of  her  liberty  by  the 
said  Thomas  R.  Mercein  and  the  said  Eliza  Anna  Barry ^  or 
^ther  ofthemy  and  that  the  said  infant  child  be  not  taken  from 
its  mother  4'^.,  to  be  given  to  the  said  John  A,  Barry ^  and  that 
the  said  writ  of  habeas  corpus  be  discharged." 

Soon  after  this,  the  relator  returned  to  Nova  Scotia,  where 
he  engaged  in  business  and  has  continued  to  reside ;  hav- 
ing occasionally,  however,  during  the  interval,  been  in  the 
city  of  New- York.  The  petition  mentioned  various  fruitless 
efforts  on  his  part  since  the  decision  of  Judge  Oakley,  to  obtain 
the  custody  of  the  child,  and  induce  his  wife  to  live  with  him. 

The  respondent  denied  that  he  detained  or  withheld  the  child 
from  the  relator,  otherwise  than  by  protecting  the  said  Elisa 
Anna  in  her  refusal  to  deliver  it  up,  &c.  In  order  to  justify 
the  latter  in  the  position  she  had  assumed  with  respect  to  the 
relator,  the  respondent  gave  a  detailed  account  of  various  in- 
stances of  domestic  difficulty  which  had  occurred  between  the 
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relator  and  his  wife,  commencing  shortly  after  the  marriage. 
It  is  impossible  to  state  these  with  any  tolerable  degree  of  ac- 
curacy, without  occupying  more  space  than  their  relative  im- 
portance would  warrant.  An  attempt  was  also  made  in  the 
return  to  question  the  relator^s  qualifications  and  fitness  for 
having  the  care  and  education  of  the  child.  The  conclusions 
which  the  facts  on  this  and  the  preceding  topic  tended  to  sus- 
tain, will  be  seen  by  the  opinions  delivered  by  the  judges. 
The  respondent  annexed  to  his  present  return,  full  copies  of 
the  returns  respectively  made  to  each  of  the  former  writs  of 
habeas  corpus ;  re-asserting  the  truth  of  the  facts  therein  set 
forth.  It  thus  appeared  that  one  main  ground  of  defence  urged 
in  those  proceedings  was,  the  tender  age  and  ill  health  of  the 
child  ;  its  feeble  constitution,  &c.  The  present  return,  more- 
over, insisted  upon  the  several  decisions  above  set  forth  as  con- 
stituting a  bar  to  the  claim  now  interposed  by  the  relator.  It 
further  appeared  by  the  return  that  the  respondent's  costs  in 
the  court  for  the  correction  of  errors  had  been  taxed  at  $345^62, 
and  demanded  of  the  relator  before  the  issuing  of  the  present 
writ ;  and  that  he  had  not  yet  paid  them.  The  respondent  in- 
sisted that,  until  these  costs  were  paid,  the  relator  was  not  en- 
titled to  be  again  heard. 

Many  fects  appeared  in  the  case  not  adverted  to  in  the  above 
statement.  These,  however,  may  be  sufficiently  understood 
from  the  following  opinions. 

J.  A,  Spencer^  for  the  relator. 

J,  TT.  Gerard  $*  S.  Stevens^  for  the  respondent. 

CowEN,  J.  This  is  a  proceeding  by  writ  of  habeas  ^>orpus 
instituted  by  Mr.  Barry  for  the  pui7>08e  of  enforcing  bis  rights 
as  the  father  of  his  infant  child,  detained  by  his  wife,  with  the 
sanction  of  her  father,  in  the  house  of  the  latter. 

The  relator's  xlatm,  in  difieEcnt  zs^ec^y  has  been  examined 
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and  decided  on  several  previous  writs  before  different  commis- 
sioners ;  the  proceedings  on  one  of  which  resulted  in  a  writ  of 
certiorari  to  this  court,  followed  by  a  writ  of  error.  Costs 
were  awarded  against  the  relator  ;  and  a  preliminary  objection 
is,  therefore,  taken,  that  he  is  not  entitled  to  be  again  heard  till 
those  costs  are  paid.  The  objection  is  founded  on  a  supposed 
analogy  to  the  ordinary  cases  of  repeated  and  unsuccessful  ac- 
tions for  the  same  cause,  where  it  is  generally  allowed  as  a  dis^ 
couragement  to  vexatious  litigation. (a)  Commissioners  under 
the  habeas  corpus  act,  however,  have  no  power  to  order  such 
stay.  They  are  limited  to  the  course  which  the  legislature 
have  prescribed  to  them.  If  the  act  was  intended  for  the 
government  of  our  conduct,  it  follows  that  our  powers  are 
equally  limited.  If  the  statute  leaves  us  to  the  common  law, 
yet  the  proceeding  is  of  the  same  summary  character  as  if  be- 
fore a  commissioner ;  and  the  reason  for  a  stay  is  no  greater  in 
the  one  case  than  the  other.  In  both,  the  object  is  the  same — 
a  speedy  inquiry  into  the  cause  for  which  the  citizen  is  detain- 
ed or  imprisoned.  From  the  way  to  this,  the  law  has  been 
sedulous,  as  far  as  possible,  to  remove  obstructions.  Admit- 
ting, therefore,  that  we  have  the  power  to  order  a  stay,  w» 
think  it  should  not  be  exercised. 

Another  objection  is,  that  Mr.  Mercein  should  not  hare  been 
made  a  party ;  the  child  not  being  detained  by  him.  The  de- 
tention is  by  his  daughter,  at  his  house,  with  his  countenance 
and  consent.  If  that  be  wrong  on  her  part,  it  is  equally  so  on 
his  ;  for  in  respect  to  a  civil  injury,  the  law  regards  every  one 
who  participates  in  and  promotes  it,  as  a  principal  wrong-doer, 
and  severally  respv'>nsible  to  the  party  whose  rights  have  been 
invaded.  It  is  imp '>ssible  to  avoid  seeing  that,  if 'Mr.  Barry  is 
entitled  to  the  custody  of  his  child,  Mr.  Mercein  is,  in  fact,  the 
principal  offender.  Had  his  hand  been  withdrawn,  it  is  moral- 
ly certain  that  the  relator  would  have  been  put  to  encounter  no 


(«)  Sm  Taylor  v.  Vmdervomi,  (9  Wend.  449.) 
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serious  difficulty  in  reclaiming  the  custody  of  his  child  without 
a  law-suit.(6) 

The  objection  that  the  application  for  this  writ  was  irregu- 
lar, as  not  being  in  the  form  of  a  petition  signed  by  the  party 
sought  to  be  relieved  or  by  some  person  in  behalf  of  the  party, 
in  the  words  of  the  statute,  (2  R.  S.  466,  2d  ed.  ^25,)  sup 
poses  that  the  prisoner  or  person  detained  must  be  privy  to  the 
proceeding.  This  would  be  impossible  in  cases  where  very 
young  children  are  detained  ;  and  so,  perhaps,  in  many  others. 
If  authority  from  the  person  detained  be  ordinarily  necessary, 
which  we  do  not  admit,  clearly  there  is  nothing  in  the  statute 
taking  away  the  common  law  right  of  a  parent  to  bring  the 
writ,  when  his  child  is  improperly  detained.  {See  In  re  Pear- 
^071,4  Mooters  Rep.  366  ;  WoodPs  case^  3  Wilsmiy  172 ;  Rex  v. 
Uster^  1  Sir.  478.) 

The  defendant  claims  that  Mrs.  Barry  was  lawfully  at 
his  house;  and  that,  in  her  right,  he  is  properly  accesso* 
ry  to  the  detention  of  the  child.  This  brings  us  to  a 
consideration  of  the  legal  rights  and  powers  of  the  rela- 
tor and  his  wife  in  respect  to  their  offspring.  These  rights 
and  powers,  like  nearly  all  others  when  the  claims  of  hus- 
band and  wife  come  in  conflict,  depend  upon  a  rule  too  ele* 
mentary  to  require  the  adduction  of  authority ;  and  too  ob- 
vious to  have  been  denied  in  the  whole  course  of  this  particu- 
lar controversy,  from  the  hearing  before  the  chancellor  in  the 
summer  of  1839,  (8  Paige,  47,)  through  the  several  hearings 
before  commissioners,  in  this  court,  and  the  court  for  the  cor- 
rection of  errors.  The  principle  is  thus  stated  in  1  Black, 
Com,  468  :  "  The  very  being  or  legal  existence  of  the  woman 
is  suspended  during  the  marriage,  or,  at  least,  is  incorporated 
and  consolidated  into  that  of  the  husband."    Their  relative 


(5)  See  as  to  a  return  of  non-detention  simply,  in  such  cases,  Ex  parte  BtCleL 
Ian,  (1  Dotol  Fr,  Cob,  81 ;)  The  King  y.  Winton,  (5  T.  R.  89;)  Matter  of  Sta- 
cy, (10  John.  R.  3S8.) 
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power  oyer  the  person  of  the  child  follows  as  a  consequence^ 
and  is  stated  in  the  same  book,  (p.  478,  9,)  to  the  following 
effect :  The  legal  power  of  the  father  over  his  child  is  suffi- 
cient to  keep  the  latter  in  order  and  obedience.  The  father  is 
entitled  to  the  benefit  of  his  child's  labor  while  it  lives  with 
and  is  maintained  by  him  ;  while  the  mother,  as  such,  is  enti- 
tled to  no  power  over  it,  but  only  to  reverence  and  respect. 
The  father's  legal  power  ceases  at  the  age  of  twenty-one.  The 
extent  of  the  rule  is  shown  by  the  exceptions  which  the  book 
mentions  at  p.  471.  They  are  such  as  to  shield  the  wife  from 
corporal  abuse,  though  ^^  the  courts  of  law  will  still  permit 
the  husband  to  restrain  the  wife  of  her  liberty  in  case  of  any 
gross  misbehavior." 

One  consequence  necessarily  resulting  from  the  legal  identi- 
ty of  husband  and  wife,  answers  Mrs.  Barry's  claim  to  the  cus- 
tody of  the  child  ;  which,  as  counsel  have  insisted,  arises  out 
of  the  relator's  written  agreement  that  she  should  retain  it 
That  upon  a  proper  construction  of  its  words,  she  could  derive 
any  such  right  as  is  now  claimed  for  her,  I  do  not  admit.  But, 
for  the  purposes  of  the  argument,  suppose  it  an  agreement  for 
permanent  separation — a  complete  relinquishment  by  the  rela- 
tor of  all  claim  whatever,  and  a  transfer  of  his  right  to  Mrs. 
Barry.  A  single  passage  from  the  law  shews  its  futility.  '^  A 
man  cannot  grant  any  thing  to  his  wife,  or  enter  into  covenant 
with  her ;  for  the  grant  would  be  to  suppose  her  separate  ex- 
istence I  and  to  covenant  with  her  would  be  only  to  covenant 
with  himself."  (1  Black,  Com,  468.)  As  an  agreement,  there 
fore,  the  writing  was  void.  As  a  delegation  of  power,  it  was 
revocable  in  its  own  nature,  and  in  this  instance  has  been  ac- 
tually revoked.  Whatever  latitude  may  have  occasionally 
been  allowed  for  the  framing  of  bargains  between  husband  and 
wife  through  trustees,  I  must  be  allowed  to  deny  that  it  stands 
on  any  principle  which  can  with  propriety  be  applied  to  the 
case'  in  question.  I  am  aware  that  a  separate  maintenance 
may  be  settled  by  the  husband  on  the  wife,  and  that,  inciden- 
tally, they  may  covenant  for  the  separation  o£  their  fexmns  i, 
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that  this  may,  if  you  please,  be  done  under  such  pretexts  as 
the  parties  shall  choose  to  allege,  whether  in  consonance  or  not 
with  the  law  of  divorce  ;  and  that  courts  both  of  law  and  equi- 
ty have  sanctioned  such  arrangements,  by  carrying  them  into 
effect.  The  practice  probably  started  on  the  principle  I  have 
mentioned,  of  protection  against  corporal  abuse,  without  its  be- 
ing sought  with  sufficient  care  to  distinguish  the  fact  from  the 
mere  declaration  of  the  parties.  The  courts  do  not  seem  to 
have  foreseen  that,  in  doing  so  much,  they  empowered  the  par- 
ties to  be  their  own  judges  in  a  matter  which  may,  in  the  end, 
vitally  affect  the  interests  of  society.  The  practice  is  in  it- 
self by  no  means  entitled  to  favor  ;  and  the  courts  are  begin- 
ning to  regret  that  they  ever  allowed  it  to  any  extent.  It 
is  at  best  letting  into  pur  system  the  doctrine  of  conventional 
divorce  in  its  worst  form.  The  advocates  of  that  doctrine  car 
ry  out  their  system  to  its  proportional  consequences.  They 
would  leave  the  parties  at  liberty  to  marry  again  ;  thus  fulfill- 
ing the  supposed  law  of  nature  with  comparative  decency. 
Our  law  still  proclaims  the  obligation  of  the  marriage  contract, 
while  it  aids  the  parties  in  measures  to  evade  that  obligation, 
and  thus  to  defraud  both  the  law  and  one  another.  The  whole  is 
indeed  matter  of  agreement  between  persons  who  are  imme- 
diately interested  ;  and  the  consequences,  if  confined  to  them, 
might  be  regarded  as  of  little  moment.  The  discouragement 
to  enterprise  in  business,  the  wreck  of  private  fortune  and  loss 
of  character,  might  be  placed  to  the  account  of  retribution  for 
such  wickedness  or  weakness  as  cannot  endure  the  trouble  of 
becoming  respectable.  But  the  evil  does  not  stop  there.  An 
innocent  family  and  a  wide  circle  of  connections  are  perhaps 
brought  to  share  in  the  misfortune  and  disgrace,  with  more  oi 
less  intensity,  as  they  may  be  more  nearly  or  remotely  related. 
The  sentiments  of  filial  reverence  are  subverted,  and  the  con- 
jugal relation  itself  distrusted  and  traduced.  Husbands  and 
wives  with  feelings  and  appetites  already  too  violent  for  the 
restraints  of  duty  or  of  shame,  are  thrown  into  the  highway  of 
temptation.  It  is  said  that  the  husband's  common  law  right  to 
Vol.  III.  62 
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correct  the  wife  began  to  be  doubted  in  the  politer  reign  of 
Charles  the  Second.  (1  Black,  Com.  471.)  It  has  since 
ceased  to  exist.  In  asserting  the  principle  on  which  the  bar- 
barous practice  of  correction  was  abolished,  the  courts  should 
beware  of  the  opposite  extreme  that  characterized  the  same 
reign.  Much  as  we  may  congratulate  ourseWes  on  the  aboli- 
tion of  unreasonable  severity,  such  an  achievement  would  but 
poorly  compensate  for  the  general  corruption  of  domestic 
morals. 

I  make  these  remarks  because  they  come  into  the  argument 
that  the  doctrine  of  separate  maintenance  cannot  be  made  to 
bear  on  the  agreement  in  question  ;  which,  as  it  seems  to  me, 
is  neither  within  the  original  principle  of  the  rule,  nor  the 
sphere  of  its  most  extended  practice.  If  the  husband  has  a 
right  to  transfer  the  marriage  bed  to  his  wife,  I  deny  that  he 
has,  therefore,  the  right  still  farther  to  violate  his  duty  by  sell 
ing  his  children,  with  or  without  it.  These  he  holds  under  the 
duty  of  a  personal  trust,  inalienable  even  to  another  who  is  sui 
juris  ;  aforHari  to  his  wife,  with  whom  he  can  make  no  con- 
tract whatever. 

We  do  not  perceive  with  counsel,  that  in  Mercein  v.  The 
People,  (26  Wend.  64,)  the  court  of  errors  differed  from  us  up- 
on this  question.  We  understand  that  court,  on  the  contrary, 
to  have  reversed  our  former  decision  upon  the  sole  ground  that 
the  question  before  us,  being  res  judicata,  we  had  no  right  to 
take  notice  of  the  truth.  To  avoid  misapprehension,  that  court 
told  us  so  by  an  express  resolution. 

I  have,  therefore,  felt  entirely  warranted  in  withholding 
from  the  agreement  that  effect  which  two  of  the  members  of 
the  court  of  errors  seemed  in  the  course  of  their  arguments  to 
have  thought  might  possibly  be  due  to  it.  The  doctrine  of  the 
cases  cited  by  Senator  Paige,  I  have  already  conceded  in  all 
their  force.  {Rex  v.  lAster,  1  Sir.  478 ;  Rex  v.  Mead,  1  Burr 
64S.)  They  were  both  cases  of  separate  maintenance,  on 
which  it  was  held  that  the  husband  'had  lost  his  power  over 
the  person  of  bis  wife.    Children  ^w^re  not  in  question     1 
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have  endeavored  to  show  that  such  cases  form  an  exception  in 
the  law  of  husband  and  wife ;  and  have  suggested  some  rea*- 
sons  why  I  think  the  principle  should  not  be  extended  in  its 
operation.  I  know  the  learning  of  that  senator,  and  have 
great  deference  for  his  opinion  ;  but  I  have  in  this  instance  felt 
less  diffidence  in  my  dissent,  because  I  find  the  learned  chan^- 
cellor  bad  before  pronounced  the  agreement  in  question  void. 
(27l€  People  v.  Mercein^  8  Paige^  67,  8.)  Admitting  that  an 
agreement  for  present  separation  is  valid  as  between  the  pari- 
ties, (and  I  have  supposed  it  to  be  a  kind  of  divorce  which  the 
courts  cannot  very  well  gainsay  at  this  day,)  I  am  yet  unable 
to  see  that,  as  a  consequence,  the  husband  may  contract  away  the 
custody  of  his  children.  It  need  not  be  denied  that  a  father  may, 
even  at  common  law,  bind  out  his  child  to  an  apprenticeship, 
as  this  court  seem  to  have  thought  in  Tlie  Matter  of  AVDowles^ 
(8  John,  R,  328.)  Here  again  is  a  narrow  exception,  the  prin- 
ciple of  which  should  never  be  extended  to  any  other  case. 
The  exception  itself  was  so  very  doubtful  that  a  statute  was 
deemed  necessary  for  conferring  a  right  on  the  parent  even  to 
this  extent.  Those  countries  in  which  the  father  has  a  general 
power  to  dispose  of  his  children,  have  always  been  considered 
barbarous.  Our  own  law  never  has  allowed  the  exercise  of 
such  power  except  for  some  specific  and  temporary  purpose^ 
such  as  apprenticeship  during  the  father's  life,  or  guardianship 
after  his  death.  But  was  it  ever  heard  that  during  his  lifetime, 
he  could  bind  out  his  child  to  his  own  wife,  even  as  an  appren* 
tice  ?  The  case  of  the  M'Dowles  was  of  persons  competent 
to  contract.  The  disability  of  husband  and  wife  was  not  in 
question.  In  the  language  of  Lord  Kenyon,  applied  by  Chan* 
cellor  Walworth  to  the  agreement  in  question,  (8  Paige^  67,) 
I  ask,  '^  how  can  it  be  in  the  power  of  any  persons  by  their 
private  agreement  to  alter  the  character  and  condition  which 
by  law  results  from  the  state  of  marriage  while  it  subsists  1" 

The  rights  of  the  relator  being  clearly  unimpaired  by  the 
alleged  bargain  between  him  and  his  wife,  the  case  is,  on  its 
merits,  brougl^  down  to  the  single  point  mi  which  it  was  ccMi' 
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sidered  before  the  chancellor,  (8  PaigCj  47  ;)  viz.  whether, 
assuming  that  the  wife  resolves  to  continue  in  her  state  of  sepa- 
ration, a  due  regard  to  the  welfare  of  the  child  will  warrant  an 
order  for  its  delivery  to  the  relator  ;  or  whether  we  shall  allow 
her  and  her  father  longer  to  oppose  the  supposed  necessities 
of  nurture  to  the  demands  of  law.  I  say,  demands  of  law,  be- 
cause the  defendant's  case  was  presented  to  the  chancellor  in 
its  strongest  possible  aspect ;  and  no  doubt  was  entertained  by 
him  of  the  relator's  right  in  legal  strictness.  This  was  in  the 
summer  of  1839,  and  could  not  have  been  long  after  the  child 
was  weaned.  The  chancellor  then  said,  if  delivered  to  its 
father,  he  had  no  apprehension  it  would  be  treated  with  un- 
kindness ;  adding,  '^  I  have  no  doubt  that  his  elder  daughters, 
to  whose  good  characters  and  amiable  dispositions  Mrs.  Barry 
herself  bears  full  and  ample  testimony,  would  endeavor  faith- 
fully to  discharge  the  duties  of  a  mother  to  their  infant  sister, 
as  far  as  they  were  able  to  do  so,  as  they  have  already  done  to 
the  brother."  After  considerable  hesitation,  he  refused  an  or- 
der in  favor  of  the  relator,  on  the  sole  ground  of  the  child's 
then  tender  age.  The  case  was  again  investigated  before  Judge 
Inglis,  before  this  court,  the  court  of  errors,  and,  finally,  on  a 
habeas  carpus  issued  in  October,  1840,  returnable  before  Mr.  Jus- 
tice Oakley.  It  is  now  three  years  since  it  was  examined  by  the 
chancellor,  and  more  than  a  year  and  a  half  since  the  suit  was 
commenced  before  Mr.  Justice  Oakley.  The  case  has  at  no 
stage  appeared  to  be  any  stronger  against  the  relator  than  it 
was  when  before  the  chancellor;  and  the  inquiry  seems  to 
come  with  scarcely  a  plausible  answer — why  should  his  child 
be  longer  withheld  ?  It  is  at  present  nearly  five  years  old 
The  father's  claim,  if  not  stronger,  is  at  least  more  apparent , 
for  it  is  by  no  means  unimportant  that  he  has  a  right  to  train 
up  this  child  as  he  has  his  other  daughters,  with  dispositions  to 
serve  him  affectionately  in  the  business  of  his  household,  should 
its  health  become  sufficiently  stable.  This  may  indeed  be 
essential  to  the  child's  welfare ;  and,  I  am  strongly  inclined  to 
believe,  will  be  better  attended  to  by  the  relator,  than  by  the 
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wife.  It  is  equally  his  right  and  his  duty  to  see  that  the  child 
shall  also  be  properly  educated  in  other  respects.  The  general 
allegation  that  a  daughter  may  be  well  in  the  hands  of  a  moth- 
er who  chooses  to  leave  her  husband,  would,  if  allowed,  work 
an  entire  subversion  of  his  right.  When  we  are  told  in  Mr. 
Mercein's  return,  that  this  child  is  still  in  such  delicate  health 
as  to  require  a  mother's  care,  the  first  answer  which  strikes 
the  mind  is  the  generality  and  unsatisfactory  nature  of  the  alle- 
gation— an  allegation  by  which,  if  allowed,  the  relator  may 
still  be  baJfBed  till  his  child  is  twenty-one.  Let  it  be  taken, 
however,  that  evidence  of  a  propensity  on  his  part  wilfully  to 
withdraw  his  child  beyond  the  reach  of  maternal  care,  should 
form  a  ground  for  our  refusing  to  interfere  in  his  favor :  the 
attempt  to  make  out  such  a  case  on  the  circumstances  before 
us  is  a  very  extraordinary  one.  We  have  seen  this  man  for 
years  soliciting  the  woman  to  go  with  the  child,  and  aid  him 
in  its  nurture.  Bating  some  matrimonial  bickering,  the  state 
of  his  affections  was  not  at  all  impeached  before  the  chancellor  ; 
and  there  is  now  nothing  left  to  impugn  the  sincerity  of  bis 
attachment  both  to  the  mother  and  child.  He  has  manifested 
an  anxiety  which  nothing  could  repress,  that  they  should  both 
come  to  the  home  he  has  prepared  and  the  table  he  has  spread 
for  them  ;  or,  if  his  wife's  better  feelings  should  revive  and 
she  were  to  follow  after  him  and  his  child,  he  would  no  doubt 
joyfully  receive  her  at  any  time,  and  strive  to  forget  that  she 
had  ever  left  him.  The  argument  has  been  urged  as  if  there 
were,  in  the  abstract,  such  an  unfitness  in  a  woman  returning 
to  the  bed  and  board  of  her  husband  as  can  not  be  endured 
consistently  with  a  proper  sense  of  duty.  I  have  listened  in 
vain  for  a  single  lisp,  even  in  argument,  that  there  would  be 
more  danger  in  this  woman  returning  to  the  relator,  than  in 
the  return  of  any  wife  to  any  husband  in  Christendom.  From 
all  we  can  collect,  I  am  inclined  to  think  she  would  stand  in 
as  little  danger  from  his  temper  as  from  his  morals.  That  the 
former  has  been  well  balanced  and  regulated  in  his  intercourse 
with  society  at  large,  it  is  not  necessary  either  to  affirm  or 
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deny.  Its  general  amenity  in  his  family  was  expressly  conr- 
ceded  by  Chancellor  Walworth,  after  a  severe  scrutiny.  Before 
us  there  has  been  no  attempt  to  impeach  it.  The  chancellor 
was  also  of  opinion  that,  as  between  him  and  his  wife,  nothing 
bad  occurred  which  was  legally  sufficient  to  authorize  a  decree 
of  separation ;  and  the  promise  of  the  relator  during  courtship, 
that  she  should  continue  near  her  parents,  is  not  now  interpos- 
ed as  a  reason  for  her  voluntary  separation.  To  every  thing 
else  that  was  attempted  in  proof  before  the  chancellor,  we  may 
well  apply  the  remarks  of  Sir  William  Scott,  in  Evans  v.  Ev- 
ansj  (1  Hagg.  Consist.  Rep.  35.)  "  Mere  turbulence  of  tem- 
per, petulance  of  manners,  infirmity  of  mind,  are  not  to  be  num- 
bered among  the  causes"  of  voluntary  separation.  No  corpo- 
ral violence,  or  menace  of  corporal  violence,  has,  at  any  stage 
of  the  controversy,  that  I  can  see,  been  pretended  ;  and  look- 
ing at  some  disclosures  in  the  course  of  it — the  pecuniary  em- 
barrassment of  the  relator,  the  cause  of  that  embarrassment, 
the  manner  in  which  it  was  met  by  the  wife,  and  the  irritating 
disputes  which  ensued  concerning  the  rights  and  duties  of  the 
parties — it  is  rather  a  matter  of  surprise  that  we  have  not 
witnessed  much  greater  displays  of  ill  temper  on  his  side 
than  have  as  yet  been  charged.  His  affections  have  been 
unwarrantably  trifled  with  ;  and  it  is  by  no  means  the  least  evi- 
dence in  his  favor,  that  during  the  course  of  a  tedious  litigation, 
he  has  been  the  more  unwavering  in  his  suit,  from  entertain- 
bg  the  hope  that  success  would  be  tributary  to  a  restoration 
of  his  conjugal  rights.  That  he  was  habitually  unfeeling,  or 
even  rude  in  language  towards  his  wife  during  the  time  when 
they  cohabited  together,  is  now  scarcely  pretended.  The 
utmost  that  can  be  imputed  are  occasional  ebullitions  of  anger 
and  vexation,  arisbg  from  momentary  excitement  operating 
upon  a  temper  naturally  hasty,  but  by  no  means  unrelenting. 
The  children  of  his  first  marriage,  it  is  still  conceded,  are  intel 
ligent  and  amiable,  and  have  uniformly  demeaned  themselves 
towards  Mrs.  Barry  with  great  attention  and  respect. 
I  entertain  no  fears^  tberrfore,  on  what  has  seemed  to  m% 


UTICA.  JULY,  1842.  415 


The  People  v.  Meroem. 


tbe  'whole  stress  of  the  argument  upon  the  merits  against  the 
relator — ^the  alternative  between  Mrs.  Barry ^s  returning  to  her 
husband,  and  abandoning  the  care  of  her  child.  I  see  nothing 
to  furnish  either  a  legal  or  moral  excuse  on  her  part  for  hesita- 
ting upon  such  an  alternative. 

Clearly,  however,  it  should  be  enough  for  this  part  of  the 
argument  that  the  conduct  of  the  relator  has  been  such  as  to 
leave  her  without  excuse.  If  she  still  continue  in  a  state  of 
separation,  the  consideration,  of  a  few  facts  will  be  sufficient  to 
remove  all  objection  against  the  child  being  restored  to  the 
husband ;  indeed,  dispel  all  fear  of  its  welfare  in  his  hands. 
That  he  now  commands  a  comfortable  home  with  adequate 
means  for  supporting  the  child,  is  no  longer  denied.  He  is  at 
the  head  of  an  interesting  family,  mostly  I  believe  daughters, 
who  have  been  bred  under  his  care  in  the  beiit  manner ;  some 
of  them  from  childhood  to  age.  That  he  is  qualified,  and  emi- 
nently so,  for  the  moral  and  mental -instruction  of  this  child  is 
clear.  That  in  his  family  the  child  can  and  will  derive  from 
his  daughters  and  other  means,  care  and  attention  fully  pro- 
portioned to  its  physical  wants,  we  have  reason  to  be  confident. 
Besides,  the  next  oldest  child  of  the  marriage  with  Mrs.  Barry 
has,  with  her  consent  and  that  of  her  relatives,  been  left  in  the 
exclusive  charge  of  the  relator,  from  an  age,  I  believe,  still 
younger  than  that  of  the  child  whose  custody  she  claims  to 
withhold.  Tbe  condition  of  the  older  child  has  been  open 
to  enquiry  ;  and  yet  we  hear  not  a  pretence  that  its  custody 
could  have  been  more  properly  bestowed.  In^hort,  we  know 
that  the  relator  rariks  well  as  a  man  of  intellect  and  education. 
We  have  evidence  that,  though  not  affluent,  he  is  yet  a  man  of 
business  and  enterprize,  in  the  prime  of  life  and  health,  of 
sound  morals  and  estimable  character,  with  a  comfortable,  in 
deed,  desirable  home,  and  every  means  and  disposition  to  take 
proper  irare  of  the  child  whose  custody  he  sues  for. 

So  far,  and  while  on  the  merits,  none  of  the  members  of  this 
eourt  hAre  ever  felt  any  serious  difficulty.  The  question  of  res 
judicata-^foT  tbe  first  time  pronounced  applicable  by  tbe  eoftffi 
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of  errors  to  an  order  made  against  a  parent  suing  for  the  custo- 
dy of  his  child — is  certainly  one  which  admits  of  more  dispute. 
The  claim  on  the  side  of  the  defence  is,  that  by  the  order 
of  the  chancellor,  or  by  that  and  the  orders  made  after- 
wards— for  they  are  all  spread  before  us  in  the  defendant's  re- 
turn— the  relator  is  estopped  to  assert  his  rights,  whatever  they 
may  be.  Under  the  decision  of  the  court  of  errors,  this  would 
doubtless  be  so,  were  the  case  exactly  commensurate  with  what 
it  was  at  the  time  when  either  of  the  previous  orders  were 
made.  The  only  question  is  whether  an  estoppel,  for  instance 
in  virtue  of  the  last  order  made  upon  the  habeas  carpus  of  1840, 
should  be  expanded  and  elongated  so  as  to  cut  off  the  relator's 
right  through  all  future  time.  I  can  hardly  think  the  court  of 
errors  intended  to  give  it  such  an  effect ;  and  in  the  absence  of 
authority  defining  its  extent,  we  are  put  to  consider  the  ques- 
tion a  priori.  It  appears  to  me  there  are  several  cases  in  the 
law  precisely  analogous  in  principle  ;  and  by  which  we  ought 
to  be  governed  in  considering  the  present.  A  man  sues  for  a 
demand  not  yet  due,  and  sues  repeatedly,  but  has  a  verdict  and 
judgment  against  him  upon  the  ground,  not  that  he  has  no 
claim,  but  that  it  is  inchoate.  He  waits  till  it  becomes  due, 
and  sues  again  ;  no  one  would  pretend  that  his  successive  de- 
feats, or  any  of  them,  should  bar  his  last  action.  {JVew  Eng- 
land Bank  v.  LemSy  8  Pick.  113 ;  Catron^  J.  in  Estill  v.  Taulj 
2  Yerg.  467,  470 ;  Wilsm  v.  Hamilton,  9  Serg.  4-  Rawle,  424 ; 
McLaughlin  v.  Hill,  6  Verm.  Rep.  20.)  So  here,  to  speak  in 
analogical  language,  when  the  relator  sued  before  the  chancel 
lor  and  afterwards  before  Mr.  Justice  Oakley,  the  debt  foi 
which  the  suits  were  brought  had  not  yet  fallen  due,  though 
we  now  hear  from  no  one  that  it  is  not  honestly  due.  Again, 
the  decision  of  a  court  on  motion  is  received  as  an  estoppel 
only  upon  circumstances  exactly  similar.  It  may  be  opened 
on  the  question  being  changed  by  new  materials  discorered  or 
afterwards  accruing.  {Simeon \.  Hart,  14  John.  R.  63  ;  Dick- 
enson v.  GUliland,  1  Cowen,  495.)  The  mode  of  inquiry  is 
there  quite  analogous  to  that  on  habeas  corpus.    It  proceeds 
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summarily  on  affidavit.  The  question  also  depends  much  on 
the  exercise  of  discretion.  So,  on  habeas  corpus  to  obtain  the 
possession  of  a  child.  The  question  is  less  one  of  right  than 
of  mere  custody ;  a  question  ivhich  we  know  turns  upon  cxpe* 
diency — too  often  perhaps  upon  light  expediency,  shifting  as 
the  hues  of  the  chameleon.  Still  more  strikingly  analogous  is 
the  common  law  doctrine  that  a  verdict  and  judgment  in  eject- 
ment is  no  bar  to  another  ejectment  for  the  same  land.  The 
law  went  on  the  ground  that  the  action  related,  like  this  habeas 
carpus  J  to  possession  or  custody,  and  every  new  action  sup* 
posed  a  new  and  distinct  demise.  This,  although  a  mere  fie** 
tion,  was  received  as  working  out  a  new  point  in  the  contro- 
versy, and  baffling  the  force  of  the  alleged  estoppel.  {Run- 
ningt.  en  Ejectm,  12.)  A  mother  deserts  her  husband,  with  a 
child  at  her  breast ;  and  the  father's  claim  is  denied  because  it 
wants  a  wet  nurse,  which  he  cannot  furnish.  With  what  pro- 
priety, or  what  decent  color  can  it  be  said,  on  the  reason  ceas- 
ing, that  the  point  is  the  same  1  So  where  the  father  is  a  wan- 
derer or  his  domestic  affairs  are  in  confusion^  and  the  child  is 
very  young,  he  may  well  be  required  to  postpone  the  exercise 
of  his  legal  right  till  the  courts  see  such  a  permanent  change 
in  his  condition  as  shall  insure  its  comfort.  Oi/suqh  change 
occurring,  and  the  claim  being  renewed,  would  it  not  be  triiding 
with  the  party  and  the  law  to  tell  him  that,  on  an  alteration  of 
the  very  circumstance  which  controlled  the  first  decision,  the 
point  is  still  the  same,  and  has  been  adjudged  against  him  1  It 
is  matter  of  common  experience,  that  an  act  rightful  under  some 
circumstances  may  be  injurious  under  others.  The  gravamen 
often  sounds  in  continuance.  A  rightful  bailee  or  lessee  be- 
comes a  wrong*doer  by  holding  over  after  his  term  has  expired. 
A  thing  which  is  innocent  to-day  may  become  a  nuisance  to- 
morrow. To  say  that  an  acquittal  on  the  point  of  present  in- 
nocency  shall  be  advanced  pari  passu  so  as  to  bar  an  action 
for  the  pernicious  effect,  would  render  an  estoppel  the  greater 
nuisance  of  the  two.  It  is  said,  bdeed,  that  estoppel  by  ver- 
dict goes  a  great  way ;  {buledm  v.  Surges^  I  jSAmo.  98  ;)  bul 
Vol.  in.  63 
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the  meaning  is,  that  it  shall  run  so  as  to  affect  privies  as  "well 
as  parties.  I  will  not  deny  that  an  acquittal  or  conviction, 
-where  a  magistrate  is  put  in  place  of  a  jury,  should  have  an  effect 
equal  to  a  verdict  and  judgment.  But  in  neither  case  can  the 
judgment  or  order  be  received  as  final,  except  for  its  proper 
purpose  and  object,  with  reference  to  the  subject  matter  of  the 
suit,  and  upon  the  points  there  put  in  issue  and  directly  deter- 
mined. (1  PhiL  Ev.  334,  Cowen  4*  HilPs  ed.)  In  an  action 
for  wrongfully  backing  water  upon  the  plaintiff's  mill  from  a 
mill  dam  below,  the  defendant  pleaded  a  former  action  foi 
backing  the  water,  in  which  the  jury  found  for  the  defendant ; 
and  insisted  on  this  as  an  estoppel.  The  plea  was  holden  ill. 
{Shafer  v.  Stonehraker^  4  Gill  4*  'John.  345.)  The  court  said 
of  the  former  action,  {id.  p.  356,)  "  The  plea  of  not  guilty,  in 
the  first  action,  put  in  issue  not  only  every  material  fact  con- 
tained in  the  declaration,  but  every  defence  admissible  in  evi- 
dence under  such  plea  of  which  the  defendant  should  offer  tes- 
timony. And  under  the  general  issue  in  this  form  of  action, 
the  defendant  may  give  evidence  of  a  release,  satisfaction, 
award,  license  to  raise  and  stop  the  dam  and  back  the  water, 
until  the  time  of  issuing  the  writ  in  the  first  action  ;  or  any  jus- 
tification or  excuse,  or  whatever  will  in  equity  and  conscience, 
according  to  the  existing  circumstances,  preclude  the  plaintiff 
from  recovering.'^  Among  this  group  of  circumstances,  they 
declare  it  impossible  to  see  on  which  the  case  turned  so  as  to 
apply  the  estoppel ;  whether  on  want  of  seisin  in  the  plaintiff, 
or  right  in  the  defendant,  or  on  the  fact  that  the  dam  was  not 
raised  or  stopped,  that  the  water  was  not  stopped  or  backed, 
that  the  plaintiff  had  released,  or  been  satisfied,  or  licensed  the 
injury,  &c.  I  will  not  stop  to  show  the  still  greater  diversity 
of  defence  and  excuse  which  may  enter  into  the  question  before 
us.  Hardly  any  magistrate  has  denied  the  relator's  legal  and 
moral  right  to  the  custody  of  his  child  ;  at  least  it  is  impossible 
to  see  that  such  right  has  ever  been  questioned  by  any  magis- 
trate whose  decision  has  been  returned  to  us ;  nor  should  it  be 
supposed,  after  seeing  that  the  chancellor  put  the  whole  case 
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on  the  fact  that,  at  the  time  when  he  spoke,  the  mother  was  ex- 
cused  in  not  following  her  hushand  to  Nova  Scotia,  and  thai 
the  child  not  being  then  two  years  old,  should  remain  with  her 
for  nurture.  He  did  not  see  fit  to  extend  even  this  temporary 
indulgence,  except  as  a  consequence  of  what  he  thought  the 
relator's  harsh,  though  not  illegal  conduct  towards  his  wife— 
certain  instances  of  unkindness  without  apparent  cause.  The 
moment  we  depart  from  legal  causes  of  separation  on  account 
of  temper,  which  never  arise  except  from  bodily  injury  either 
actual  or  menaced,  the  points  of  the  controversy  are  illimitable. 
They  extend  to  austerity  of  temper,  petulance  of  manners,  rude 
ness  of  language,  a  want  of  civil  attention  and  accommodation, 
occasional  sallies  of  passion,  indeed  through  the  whole  chapter 
of  family  jars ;  matters  which,  it  is  generally  agreed,  the  par* 
ties  should  decide  as  well  as  they  can  in  their  own  domestic 
forum.  They  are  moral  offences,  in  respect  to  which  both  par- 
ties are  often  about  equally  blameable.  Happily,  they  are 
commonly  fleeting  and  evanescent,  a  sort  of  sinning  and  repent^ 
ing  business,  to  which  an  estoppel  can  hardly  be  applicable. 
The  very  best  men  and  best  wives  are  not  always  in  full  com- 
mand of  their  tempers.  Sometimes  where  a  good  man's  pros- 
pects in  life  are  discouraging,  as  Mr.  Barry's  appears  to  have 
been,  he  may,  for  a  time,  fall  into  a  state  of  habitual  peevish- 
ness, annoying  and  tormenting  the  very  persons  who  are  dear- 
est to  him.  Such  eflFects,  especially  between  husband  and  wife, 
pass  away  like  the  summer  cloud,  unless  aggravated  by  re* 
crimination  or  desertion.  It  would  surely  be  a  harsh  applira* 
tion  of  the  rule  of  estoppel,  to  say  that  because  a  man  stands 
convicted  of  being  in  bad  temper,  he  should,  therefore,  be  per- 
manently deprived  of  his  children.  I  do  not  belieTe  that  any 
magistrate  has  intended  to  convict  Mr.  Barry  of  more,  unless 
indeed  it  be  the  crime  of  living  in  Nova  Scotia  ;  a  crime  which 
I  am  so  unfortunate  as  not  to  appreciate,  and  which  I  am 
happy  to  find  the  counsel  for  the  defendant  do  not  insist  upon 
even  as  an  auxiliary  ground  of  defence.  All  the  points  of 
mere  convenience  have  ceased  to  be  the  same  as  formerly,  hjr 
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his  haTiDg  acquired  a  settled  residence,  and  means  perfectly 
equal  to  the  comfort  and  welfare  of  the  child  at  its  present  in- 
creased age. 

The  short  answer,  then,  to  the  alleged  estoppel  is,  that  though 
it  he  admissible  in  a  case  precisely  the  same  with  that  adjudg- 
ed, it  has  no  application  to  one  which  is  in  its  own  nature  am- 
bulatory, and  which,  has  ceased  to  be  the  same  by  progression 
The  rule  is,  nemo  debet  bis  vexari  pro  eadem  eausa.  But  be 
fore  we  give  it  application,  we  ought  to  be  well  assured  that 
the  cause  is  the  same.  If  it  be,  the  claim  should  be  holden  ex- 
tinguished, or  suspended,  according  to  its  nature.  Where  the 
entire  right  has  been  once  litigated  and  passed  upon,  it  should 
not  be  stirred  again.  To  allow  a  second  trial,  would  be 
against  public  policy,  and  therefore  unjust ;  but  it  would  be 
monstrously  unjust  to  cut  off  substantial  rights  which  have  not 
and  never  could  hare  been  tried,  for  the  reason  that  they  either 
did  not  exist,  or  were  disallowed  at  the  moment  for  some  fleet- 
ing cause  which  has  ceased  to  exist ;  nay,  though  it  have 
ceased  to  exist  in  the  same  form  or  degree  which  influenced 
the  mind  of  the  judge  on  the  first  trial. 

On  the  right  of  the  matter  now^  before  us,  there  never  has 
been  even  an  issue.  That  the  relator  is  the  husband  and  fa- 
ther, was  never  denied.  The  only  issue  was,  on  the  expediency 
of  leaving  the  child  for  nurture  with  a  mother  who  bad  with- 
drawn from  her  husband  and  bade  him  defiance.  Whether  the 
same  morbid  excuse  for  desertion  may  continue,  it  is  not  neces- 
sary to  enquire  ;  but  only  whether  the  wrong  should,  under 
new  circumstances,  be  allowed  longer  to  suspend  the  assertion 
of  right.  The  claim  of  the  husband  has  throughout  been  al- 
lowed to  be  paramount  by  every  body  except  the  wife.  It  has 
not  been  denied  that  he  is  the  legal  head  of  the  whole  family, 
wife  and  children  inclusive  ;  and  I  have  heard  it  urged  from  no 
quarter  that  he  should  be  brought  under  subjection  to  a  house- 
hold democracy.  All  will  agree,  I  apprehend,  that  such  a 
measure  would  extend  the  right  of  suffrage  quite  too  far.  Yet 
I  do  not  see  how  this  defence  can  be  sustained  unless  we  are 
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prepared  to  go  that  length.  Marriage  is  indeed  regarded  by 
our  law  as  a  mere  civil  contract ;  bat  not  such  an  one  as  is  ca-' 
pable  of  repudiation  by  a  majority  of  the  family,  or  even  the 
assent  of  the  whole.  Bating  some  slight  amelioration,  its  ob- 
ligations should  be  maintained  in  all  their  ancient  rigor.  There 
is  scarcely  a  doubt  that  matrimony  in  the  severe  form  of  mo- 
nogamy, with  the  prerogatives  of  the  husband  as  they  are  an- 
nounced by  the  common  law,  are  no  less  according  to  the  or- 
der of  nature  and  providence,  than  of  positive  institution. 

Where  the  child  is  of  such  tender  years  as  to  be  incapable 
of  election,  it  should  be  delivered  to  the  father  on  his  attend- 
ing to  receive  it.     That  is  this  case. 

BaoNsoN,  J.  After  these  parties  were  before  us  on  a  for- 
mer occasion,  a  writ  of  habeas  corpus^  returnable  before  Mr. 
Justice  OakJey,  was  issued  in  October,  1840,  and  the  final  de- 
cision of  the  judge  against  the  relator  was  made  on  the  first 
day  of  March  following.  As  that  order  has  not  been  reversed, 
the  relator  is  estopped  from  asserting  that  he  was  entitled  to 
the  custody  of  the  child  at  the  time  the  writ  issued,  and  it  may 
be  that  the  estoppel  extends  down  to  the  time  of  the  final  de- 
cision of  the  judge.  {Mercein  v.  TAcPeop/e,  25  Wend.  64.) 
But  that  case  decides  nothing  in  relation  to  the  rights  of  the 
parties  at  the  present  time. 

On  the  former  occasion,  the  case  was  before  us  by  way  of 
review.  It  is  now  presented  as  an  original  proceeding,  disem- 
barrassed of  all  collateral  questions,  and  the  only  enquiry  is, 
which  of  these  parties  has  at  this  time  the  best  title  to  the  cus- 
tody of  the  child. 

Although  we  have  a  volume  of  papers,  the  merits  of  the  cai^ 
lie  within  a  narrow  compass.  The  relator  is  the  ihther  of  the 
child,  which  is  now  about  four  years  and  a  half  old.  Mrs.  Ba't^ 
ry,  who  had  before  deserted  her  husband,  persists  in  the  pur- 
pose of  continuing  the  separation  and  claims  the  right  to  de- 
tain the  child  from  the  custody  of  its  father.  In  this  she  is 
seconded  and  maintained  by  the  defendant,  with  wUom  sho^ 


422       CASES  IN  THE  SUPREME  COURT. 

'  III!  111.^  ■       ■     ■■  I'  ■  II 

The  People  v,  Mercein. 

lives,  and  to  whom  the  writ  was  directed.  There  has  been  no 
impeachment  of  the  moral  character  of  the  rtlalor,  nor  is  there 
any  thing  to  show  a  want  of  capacity  on  his  part  for  the  proper 
care  and  training  of  the  child.  He  is  in  ail  respects  as  ^ell 
qualified  as  the  mother  for  the  proper  discharge  of  parental  du- 
ties, and,  so  far  as  relates  to  a  just  sense  of  the  obligation  of 
marriage  vows,  he  stands  most  decidedly  on  the  vantage  ground. 
The  question  then  is,  which  of  these  parties,  the  father  or  the 
mother,  has  the  best  title  to  the  custody  of  the  child  ?  The 
opinion  of  this  court  has  been  repeatedly  expressed,  that  by 
the  law  of  the  land  the  claims  of  the  father  are  superior  to 
those  of  the  mother.  The  subject  was  considered  and  some 
of  the  cases  were  noticed  in  the  opinion  delivered  by  me  as  the 
organ  of  the  court  in  a  former  stage  of  this  controversy.  (S5 
Wend,  72,  83.)  It  cannot  be  necessary  to  go  a  second  time 
over  the  same  ground.  It  is  sufficient  to  say  that  my  opinion 
remains  unchanged. 

We  have  been  referred  to  a  late  English  statute  touching 
this  question.  But  the  British  parliament  has  long  since  ceas- 
ed to  give  laws  to  this  country,  and  our  legislature  has  not  yet 
spoken.  This  statute  proves,  however,  that  in  England  even 
bad  laws  cannot  be  altered  without  the  co-operation  of  both 
branches  of  the  legislature.  I  say  bad  laws,  for  it  cannot  be 
denied  that  there  had  been  one  or  two  decisions  of  the  Eng- 
lish courts  on  this  subject  which  fully  justified  the  remark  of 
Chief  Justice  Denmac  in  the  house  of  lords,  that  the  judges 
^^  felt  ashamed  of  the  state  of  the  law,  and  that  it  was 
such  as  to  render  it  odious  in  the  eyes  of  the  country." 
We  have  been  referred  to  this  remark  as  one  having  a  bearing 
upon  the  case  under  consideration.  But  as  we  have  never  fol- 
lowed, and  never  intend  to  follow  the  decision  mentioned  by 
the  chief  justice,  we  have  no  occasion  to  unite  in  the  confes 
sion  made  by  his  lordship. 

It  is  possible  that  our  laws  relating  to  the  rights  and  duties 
of  husband  and  wife  have  not  kept  pace  with  the  progress  of 
dvilization.    It  may  be  best  that  the  wife  should  be  declared 
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head  of  the  family,  and  that  she  should  be  at  liberty  to  desert 
her  husband  at  pleasure  and  take  the  children  of  the  marriage 
with  her.  But  I  will  not  enquire  what  the  law  ought  to  be. 
That  prerogative  belongs  to  others.  I  will  however  venture 
the  remark,  even  at  the  hazard  of  being  thought  out  of  fashion, 
that  human  laws  cannot  be  very  far  out  of  the  way  when  they 
are  in  accordance  with  the  law  of  God. 

I  think  an  order  should  be  made  that  the  child  be  delivered 
to  the  relator. 

Nelson,  Ch.  J.  dissenting.  The  present  writ  of  habeas  car- 
pus is  the  fifth  that  has  been  issued  by  different  courts  and  offi- 
cers in  this  state,  at  the  instance  of  the  relator,  for  the  purpose 
of  testing  the  question  whether  he  is  entitled  to  the  custody  of 
his  infant  daughter,  Mary  Mercein  Barry.  The  third  writ  re- 
sulted in  an  adjudication  by  Judge  Inglis  that  the  order  of  the 
chancellor  upon  the  habeas  corpus  granted  by  him,  was  a  valid 
and  conclusive  bar  to  the  re-hearing  of  all  matters  then  or  pre- 
viously existing,  and  which  might  have  been  litigated  in  that 
proceeding.  Judge  Inglis'  decision  was  finally  reviewed  in  the 
court  for  the  correction  of  errors,  where  it  was  affirmed  ;  and 
this  has  narrowed  very  much  the  range  of  investigation  in  re- 
spect to  the  present  case. 

The  fourth  writ  was  issued  by  this  court  during  the  general 
term  in  October,  1840,  and  was  made  returnable  before  Judge 
Oakley,  of  the  superior  court  of  the  city  of  New- York,  pur- 
suant to  the  statute  of  1837.  {Sess.  Laws  of  1837,  p.  230.) 
The  writ  was  discharged  upon  the  1st  of  March,  1841 ;  the 
learned  judge  holding,  that  the  child  in  question  was  not  im 
properly  detained,  and  directing,  moreover,  that  it  should  re- 
main in  the  custody  of  its  mother.  This  adjudication  has  not 
been  appealed  from,  and,  of  course,  concludes  the  parties  as  to 
the  matters  in  controversy,  at  least  down  to  the  time  of  the  is- 
suing  of  the  writ.  {Mercein  v.  The  People  ex  rel.  Barry,  25  Wen . . 
64.)  Our  only  proper  enquiry,  therefore  is,  whether  any  new 
circumstances  have  occurred  $mce  that  period  which  have  ear 
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^entially  varied  the  case.    If  not,  the  same  judgment  then  giv* 
en,  should  be  pronounced  by  us.  [ 

So  far  as  respects  the  unhappy  difierences  that  have  sprung 
up  between  the  relator  and  his  wife,  and  which  have  existed 
for  the  last  three  or  four  years  without  abatement  or  approach 
to  reconciliation,  no  change  can  be  said  to  have  taken  place 
since  Judge  Oakley's  decision,  except  perhaps  an  increased 
inanifestation  of  alienated  feelings  and  sentiments.  I  speak 
now  simply  of  the  fact ;  not  intending  to  express  an  opinion 
upon  the  merits  of  the  controversy  one  way  or  the  other. 
These  differences  have  been  spread  with  painful  circumstan* 
ti^lity  (I  do  not  say  unnecessarily)  before  each  of  the  four 
tribunals  which  have  heretofore  taken  cognizance  of  the  case  } 
and  they  have  failed  to  command  a  determination  in  favor  of 
the  relator.  Nor  have  the  personal  character  or  circumstances 
in  life  of  either  of  these  parents  materially  changed  since  the 
];kearing  before  Judge  Oakley.  The  mother  is,  for  aught  I  see, 
as  competent  and  well  qualified  now,  to  have  the  care  and  nur- 
ture of  the  child,  as  she  was  then ;  and  the  relator  is  in  no  bet- 
ter condition.  The  case,  moreover,  does  not  disclose  any 
present  or  prospective  advantages  likely  to  accrue  to  the  child 
from  the  proposed  change  of  custody,  beyond  those  heretofore 
exhibited  and  urged  on  the  side  of  the  relator.  The  only  new 
features  ascribed  to  the  case  as  now  presented,  or  which  can 
with  any  sort  of  plausibility  be  deemed  to  have  varied  its 
legal  aspect,  are  those  mainly  relied  on  in  argument  by  the 
learned  counsel  for  the  relator;  viz.  the  advanced  age  ot 
the  child,  and  its  alleged  improvement  in  point  of  health 
and  constitution.  The  condition  of  the  child  in  these  respects 
has  always  entered  more  or  less  into  the  consideration  of  the 
several  tribunals  before  whom  the  case  has  undergone  investi- 
gation ;  and  doubtless,  in  the  exercise  of  a  sound  judicial 
discretion  in  controversies  relating  to  the  custody  of  infants,  such 
circumstances  ought  to  have  their  due  share  of  influence.  As 
to  the  child's  health,  however,  it  appears  from  the  return,  and 
th^.  £|ct  i^  npt  particularly  denied  or  questioned  by  the  relator^ 
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that  no  material  alteration  has  taken  place ;  especially  none 
roore  favorable  or  encourSiging.  It  is  stated  by  the  motbery 
that  the  same  reasons  for  her  continued  care  and  nurture  of  the 
child  still  exist  in  as  great  force  as  at  the  former  hearing ;  and 
that  it  has  suffered  from  six  several  attacks  of  dangerous  illness 
since  that  period.  The  whole  question,  therefore,  as  it  seern^ 
to  me,  turns  upon  the  effect  due  to  the  circumstance  that  a  year 
and  six  months  has  been  added  to  the  former  age  of  the  child. 

When  the  parties  were  before  this  court  on  certiorari,  we 
entertained  a  different  opinion  from  that  pronounced  by  Judge 
Inglis  and  the  other  officers  who  have  severally  passed  upon  this 
case.  (25  Wend.  72, 83.)  Our  opinion,  we  then  believed,  was  in 
accordance  w^ith  the  well  considered  and  well  settled  principles 
of  the  common  law  as  understood  and  acted  upon  in  this  state 
for  a  series  of  years.  We  supposed  that,  in  yielding  assent  to 
these  principles,  we  were  acting  with  a  just  and  becoming  regard 
to  the  relation  of  husband  and  wife  ;  and  not  only  so,  but  in 
subserviency,  also,  to  the  permanent  interests  of  society.  Much 
of  the  elevated  tone  of  public  and  private  morality  which  exisis 
in  a  comTOunity,  and  much  of  its  refinement,  prosperity  and 
happiness,  must  ever  depend  upon  the  sacredness  with  which 
the  marriage  vow  is  regarded,  and  the  inviolability  of  the 
rights  and  duties  resulting  from  it.  I  do  not  believe  that 
the  general  doctrine  on  this  subject  was  intended  to  be  im- 
pugned, much  less  overruled,  in  the  opinions  delivered  ir  the 
court  for  the  correction  of  errors.  On  the  contrary,  the  deter- 
mination of  that  court  should,  I  think,  be  regarded  as  main- 
taining only  that  the  faces  and  circumstances^  then  disclosed, 
were  not  such  as  to  call  for  judicial  interposition  in  the  rela- 
tor's behalf ;  and  that  the  case  therefore  fell  within  some  of 
the  exceptions  to  the  general  rule.  They  differed  from  us  in 
the  application  of  the  law. 

Be  this  as  it  may,  however,  it  is  quite  certain  that  the  facts 
and  circumstances  which  appeared  before  Judge  Oakley,  and 
which  were  by  him  held*  insufficient  to  entitle-  the  relator  to 
the  custody  of  his  child^  dioultf-  be  so  regarded  by  us  also ; 

Vol.  Ill,  64 
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that  decision^  while  unreversed,  being  conclusive  upon  the  par- 
ties and  subject  matter.  I  am  of  opinion  that  the  case  has  not 
been  materially  varied  on  the  present  occasion.  The  circum- 
stance of  a  year  and  a  half  having  been  added  to  the  age  of 
the  child  since  the  former  hearing,  seems  to  me  too  unimpor- 
tant to  afford  ground  for  changing  the  legal  judgment  of  a 
court.  It  appears  affirmatively,  moreover,  that  the  personal 
care  and  nurture  of  the  mother  were  as  necessary  to  the  well 
being  of  the  child  at  the  period  of  the  former  hearing,  as  they 
are  now.  The  subject  matter  therefore  remains  essentially 
the  same ;  and  if  so,  the  same  result  should  .follow.  My 
brethren,  however,  have  arrived  at  a  different  conclusion,  and 
an  order  must  therefore  be  entered  that  the  child  be  delivered 
to  the  relator 

Ordered  accordmgly. 


LoED  vs.  The  Mayor,  ALDifRMEN  &c.  of  the  utt  of 
New-York. 

In  debt  upon  judgment  for  a  tort,  interest  is  recoverable  from  the  date  of  the  jodg. 

ment,  but  not  from  the  renditicm  of  the  yerdict 
Hie  proceedings  under  the  statute,  (2  R,  L,  366,  §  81,  et  teq.)  subjecting  the  oor- 

pontion  of  the  city  of  New-York  to  liability  for  damages  on  account  of  buildingB 

officially  destroyed  to  prevent  the  spread  of  fire,  are  in  the  nature  of  an  action  on 

the  case ;  and  the  party  in  whose  fitvor  the  aaaessment  is  made  may  recover  inter. 

est  upon  it  from  the  date  of  the  confirmation  in  the  common  pleas,  though  not  for 

the  time  intermediate  that  and  the  inquiation. 
The  act  of  this  court  affirming  the  decision  of  the  common  pleas  in  such  ease  with* 

out  mentioning  interest,  is  not  to  be  construed  as  an  adjudication  i^on  the  daiuL^ 

ant*s  right  in  that  particular. 
Nor  wHl  a  subsequent  judgment  of  affirmance  by  the  court  for  the  correction  of  er. 

lors,  though  expressly  awarding  to  the  claimant  interest  from  the  date  of  the 

judgment  m  this  court,  be  regarded  as  affecting  his  right  to  prior  interest 
Where  the  cause  of  action  is  such  as  to  carry  interest,  and  judgment  is  delayed  a^ 

ter  verdict,  by  writ  of  emr  or  motion  for  a  new  trial,  the  |Jaintiff  is  entitled  to 

intenst  on  the  entire  amouni  of  the  verdict  for  tfato  time  of  the  delay,  to  be  tiaid 

as  a  part  of  the  general  costs  m  the  eanse.    NoU{a.) 
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In  an  action  claiming  interest  upon  an  aBseasment  made  mider  the  above  statute, 
(the  principal  having  been  paid  before,  without  prejudice  to  the  claim  for  interest,) 
the  jury  in  the  court  below  gave  a  special  verdict,  upon  which  judgment  was 
there  rendered  for  the  defendants.  On  eiior  to  this  court,  however,  it  was  decided 
that  the  plaintiff  ought  to  recover,  and  judgment  was  ordered  in  his  &vor  for  the 
amount  of  interest  found  by  the  jury.  He  afterwards  inserted  in  his  bill  of  costs, 
and  procured  to  be  taxed,  additional  interest  on  this  amount  from  the  date  of  the 
q>ecial  verdict  Held,  on  motion  for  re-taxation,  that  the  proceeding  was  regu. 
lar.    Note  (a.) 

On  certiorari  from  the  final  adjudication  of  an  inferior  tribunal,  this  court  merely 
reverse  or  affirm  the  judgment.  If  the  latter,  the  adjudication  below  remains 
and  is  available  from  the  time  it  was  made.    Per  Cowen,  J. 

Error  to  the  superior  court  of  the  city  of  New-York.  Dur- 
ing the  great  fire  in  the  city  of  New- York,  in  December,  1835^ 
a  building  of  which  Lord  was  the  lessee,  being  deemed  hazard- 
ous and  likely  to  take  fire  &c.,  was  destroyed  by  order  of  the 
mayor,  with  the  consent  and  concurrence  of  two  aldermen. 
Lord's  damages  were  afterwards  assessed  by  inquisition  under 
the  statute  (2  R.  L.  368,  §  81,)  at  $166,274,80,  besides 
expenses.  This  assessment  was  confirmed  by  the  New- York 
C.  P.,  and  Lord  commenced  and  action  of  debt  in  the  court 
below  to  recover  the  amount  of  the  assessment  with  interest. 
The  defendants  pleaded  nil  debet^  and  gave  notice  of  their 
intention  to  give  in  evidence  on  the  trial,  that,  on  the  motion 
to  confirm  the  said  inquisition  and  assessment,  the  judges  of 
the  court  of  common  pleas  being  divided  in  opinion,  no  decis- 
ion was  made — that  thereupon  Lord  sued  out  a  mandamus  from 
the  supreme  court,  commanding  the  court  of  common  pleas  to 
enter  a  rule  either  for  or  against  a  confirmation,  or  show  cause 
&c. — that  the  judges  made  a  return  to  the  mandamus,  setting 
forth  their  division  of  opinion  and  asking  the  advice  and  direc- 
tion of  the  supreme  court  as  to  the  rule  or  order  proper  to  be 
entered — that  the  supreme  court  directed  a  further  return,  and 
commanded  the  common  pleas  to  confirm  or  refuse  to  confirm  the 
inquisition — that  an  order  of  confirmation  was  thereupon  enter- 
ed— that  a  certiorari  was  then  sued  out  removing  the  proceedings 
from  the  common  pleas  to  the  supreme  court — that  on  the  6th 
of  May,  1837,  the  order  of  confirmation  was  affirmed — ^that  the 
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proceedings  were  removed  by  -writ  of  error  to  the  court  for  the 
correction  of  errors,  and,  on  the  28th  December,  1837,  the  lat- 
ter court  affirmed  the  judgment  of  the  supreme  court,  and  or- 
dered that  Lord  recover  his  costs  iu  defending  the  writ  of 
error,  together  with  "  interest  on  the  amount  of  said  judgment 
from  the  time  the  same  was  entered  in  the  supreme  court" — 
and  that  on  the  19th  of  May,  1838,  the  defendants  paid  to  the 
plaintiff  $167,770,97,  in  full  of  all  the  damages,  expenses,  in- 
terest and  costs  to  which  the  plaintiff  was  entitled. 

On  the  trial  in  the  court  below,  the  jury  found  a  special  ver- 
dict setting  forth  the  fire,  the  destruction  of  the  plaintiff's  build- 
ing, and  the  proceedings  thereupon  had,  as  detailed  in  the  de- 
fendants' notice.  The  verdict  further  stated,  that  the  assessment 
took  place  on  the  20th  of  February,  1836,  and  the  damages  then 
awarded  were  $156,274,80,  expenses  $32,69 — that  the  costs  in 
the  court  for  the  correction  of  errors  amounted  to  $134,68 — that 
the  interest  awarded  by  that  court,  from  May  6th,  1837,  to  May 
19th,  1838,  when  the  record  was  remitted  to  the  supreme  court 
and  filed,  was  $11,463,48 — that  the  interest  intermediate  the 
assessment  and  confirmation  was  $2,309,39 — that  the  interest 
from  the  day  on  which  the  order  of  confirmation  was  made  by 
the  common  pleas  to  the  time  of  its  affirmance  on  certiorari 
was,  $10,939,23 — that  all  the  above  sums,  except  the  last  two 
items,  had  been  paid  to  the  plaintiff,  and  received  by  him  with- 
out prejudice  to  his  claim  for  the  residue.  The  verdict  con- 
cluded thus ;  "  But  if  the  court  shall  be  of  opinion  that  the  de- 
fendants do  owe  any  part  of  the  said  debt  &c.,  and  that  the  plain- 
tiff is  entitled  to  interest  from  the  date  of  the  said  inquisition, 
then  the  jurors  say  that  the  defendants,  at  the  date  of  this  ver- 
dict, owe  to  the  plaintiff  $13,789,60,  in  manner  and  form  &c., 
and  do  not  owe  to  the  plaintiff  the  residue,  &c.  And  if  the 
court  here  shall  consider  that  the  plaintiff  is  entitled  to  interest 
from  the  time  of  the  confirmation  of  the  said  inquisition  of 
damages  in  the  said  court  &c.,  and  not  before,  then  the  jurors 
find  tliat  the  defendants  do  owe  to  the  plaintiff  the  sum  of 
$111,386,91,  and  do  not  owe,"  &c.     On  this  rerdict  the  court 
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below  Tendered  judgment  for  the  defendants,  and  the  plaintiff 
sued  out  a  writ  of  error. 


D.  Lordy  Jun,y  for  the  plaintiff  in  error. 
G,  F.  Talman^  for  the  defendants  in  error. 

By  the  Couri^  Cowen,  J.  The  proceedings  under  the  stat- 
ute subjecting  the  corporation  of  New- York  to  damages  on  ac- 
count of  buildings  officially  destroyed  to  prevent  the  spreading 
of  a  fire  in  the  city,  are  in  the  nature  of  an  action  on  the  case 
for  damages ;  and  the  suit  remains  open  for  contest  on  various 
grounds  till  confirmation  in  the  court  of  common  pleas  of  the 
city.  The  inquisition  is  in  the  nature  of  a  verdict  in  such  an 
action,  and  the  confirmation  stands  instead  of  a  judgment.  Had 
the  whole  been  in  the  common  law  form,  the  right  of  the  plain- 
tiff to  interest  would  be  easily  settled  so  far  as  the  rule  of  this 
court  is  concerned  since  the  case  of  Klock  v.  Robinsouj  (22 
Wend.  157,  160,  161,  et  seq.)  We  there  examined  the  ques- 
tion, and  none  of  us  felt  any  doubt  that,  in  an  action  of  debt  on 
a  judgment  for  a  tort  as  well  as  other  cause,  interest  might  be 
recovered  from  the  date  of  the  judgment.  But  no  one  would 
think  of  going  behind  that,  and  claiming  interest  from  the  time 
of  the  verdict.  The  present  case  being  the  same  in  principle, 
the  claim  of  the  plaintiff  fails  as  to  the  interest  intermediate  the 
inquisition  and  confirmation. 

The  court  below  erred,  however,  in  denying  interest  for  the 
time  intermediate  the  confirmation  in  the  common  pleas  and 
the  judgment  of  affirmance  in  this  court.  The  corporation 
having  failed  here  to  reverse  the  confirmation,  it  must  be  taken 
to  have  stood  in  full  force  as  a  judgment  from  the  time  when 
the  rule  of  confirmation  was  entered.  We  cannot  regard  the 
surmise  that  the  common  pleas  confirmed  the  assessment  pro 
forma  with  a  view  to  have  the  question  determined  on  error. 
We  can  perceive  no  force  m  ^uch  a  disjtinctiosu    If  established 
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in  fact,  it  could  obviously  take  nothing  from  the  legal  effect  of 
the  confirmation. 

It  is  supposed  that  the  question  of  interest  was  settled  by 
the  silence  of  this  court  when  we  affirmed  the  proceedings  in 
the  common  pleas.  Not  so.  We  had  no  jurisdiction  of  the 
question  whether  interest  should  be  allowed  or  not.  On  cer- 
tiorari from  the  final  adjudication  of  an  inferior  court,  we  simply 
reverse  or  affirm  what  they  have  done.  If  the  latter,  the  adju- 
dication remains  and  is  available  from  the  time  when  it  was 
made,  as  if  it  had  never  been  questioned. 

The  rule  in  the  court  for  the  correction  of  errors  ordering 
interest  from  the  date  of  our  affirmance,  has  no  force  as  a  judg- 
ment passed  upon  the  question  of  interest  prior  to  that  time. 
It  is  a  simple  omission  to  pronounce  upon  it  one  way  or  the 
other ;  leaving  the  question  entirely  open  to  an  action  at  law. 
It  is  not  easy  to  perceive  how  any  doubt  of  this  could  be  raised. 
It  would  seem  to  be  entirely  plain  from  the  nature  of  the  case. 

The  judgment  of  the  superior  court  must  be  reversed,  and  a 
judgment  entered  for  $11,385,91  interest  in  favor  of  the 
plaintiff. 

Ordered  accordingly. (a) 


(a)  The  above  caee  was  decided  at  the  July  term,  1841.  The  plamtiff  ailer. 
wards  entered  up  judgment  for  the  amount  awarded  by  the  supreme  court,  and  in. 
lerted  in  his  bill  of  costs  and  procured  to  be  taxed  a  charge  for  interest  on  the  sum 
thus  awarded  firom  the  date  of  the  special  verdict  to  the  time  when  the  above 
judgment  of  reversal  was  rendered.  A  motion  was  subsequenUy  made  in  behalf 
of  the  defendants  for  a  re.tazation,  on  the  ground  that  the  charge  for  interest  was  not  - 
taxable.    On  that  m^ytion  the  following  ooinion  was  delivered. 

O.  F,  TViZffum,  for  Uie  defendants. 

P.  Lord^  for  the  plainti£ 

By  the  Court,  Cowbn,  J.  Hie  action  below  was  on  a  eonfiimation  in  the  natura 
of  a  judgment  earrymg  interest,  on  which  a  verdict  was  found  for  the  interest 
The  psineipal  would  also  have  been  indnded,  had  it  not  been  paid.    TIm  verdict 
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was  thoefbre  in  eflbct  the  same  as  that  in  VredmUnargh  ▼.  Hallettf  (1  John,  Cat. 
37.)  I  laj  in  efl^t  the  same.  TliBt  waa  a  genenl  yerdict  in  ikvor  of  the  plaintiff 
Ibr  principal  with  interest  down  to  the  quarto  die  pott  of  the  next  term.  An  order 
was  obtained  by  which  payment  was  delayed  with  a  view  to  take  the  opuuon  of 
the  court  on  a  motion  for  a  new  trial.  Hiat  beinj^  refbsed,  the  coort  allowed  inter- 
est on  the  entire  verdict  down  to  the  time  of  the  judgment,  lajring  the  interest  mij^t 
be  taxed  as  a  part  of  the  general  eosts  in  the  canse.  They  added :  **  In  all  actions 
fomided  on  contracts  carrying  interest,  and  delayed  under  tmilar  eireumttaneetf 
the  like  interest  may  tn  like  manner  be  taxed.**  In%  The  People  v.  Oaine,  (1  John. 
Rep.  ^3,)  this  court  said :  **  In  all  cases  where  the  defendant  applies  to  set  aside  a 
verdict,  and  thereby  delays  the  plaintiff,  interest  is  awarded.*'  In  the  case  before 
w,  had  the  verdict  below  been  general  for  the  sum  fomid,  and  delayed  by  re. 
aistance,  and  judgment  been  rendered  for  the  plaintiff,  the  case  would  have  been 
almoft  circumstantially  the  same  with  Vredenburgh  v.  HaMett,  As  it  stands,  the 
difference  is  but  matter  of  form.  Instead  of  a  general  verdict  and  motion  for  a  new 
trial,  on  a  case,  the  same  thing  is  in  efieot  done  by  the  qiecial  findmg  and  motion 
for  judgment  The  party  was  delayed  first  by  a  judgment  against  him  in  the  court 
below.  This  court  differed  from  that,  and  therefore  did  on  error  what  it  thought 
that  court  efaould  have  done — ^rendered  judgment  for  the  plaintiff.  Here  is  then 
a  sum  liquidated  by  verdict  which  the  defendants  should  have  paid,  as  we  thought, 
atsoee;  bat  the  judgment  was  delayed  by  their  raising  a  question  of  law.  Judgment 
finaUy  passed  against  them.  In  principle,  I  am  unable  to  distinguish  the  case  from 
Vredenburgh  v.  HaUett,  The  claim  to  interest  stands  on  grounds  of  equity  which 
were  fully  considered  and  vindicated  by  Lord  Mansfield  in  Robinton  v.  Bland,  (3 
Burr.  1085,  et  teq.) 

I  am  therefore  of  opinion  that  the  motion  to  review  the  taxation  should  be  de. 
nied.  {Set  Williamt  v.  Smith,  3  Cain.  Rep.  353 ;  Paul  v.  Altton,  1  Rep.  Contt 
Ct.  South  Car.  (MiUt,)  378 ;  Taul  v.  JMoore,  Hardin*t  Kentucky  Rep.  90.) 


Ordered  accordingly 
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The  Pxopl£  vs.  CoLt. 

Where  such  a  deficiency  of  juron  occun  in  a  criminal  case  as  is  contemplated  by 
S  R,  S.  733,  §  3,  the  number  of  additional  pemns  to  be  summoned  rests  in  the 
sound  discretion  of  the  court  before  which  the  indictment  is  pending.  And  »et 
note  (a). 

The  refusal  of  a  court  to  postpone  a  cause,  cannot  be  reviewed  on  bill  of  ezcep> 
tions. 

Under  an  indictment  for  murder  containing  a  count  charging  the  crime  to  have 
been  committed  by  Btriking  and  cutting  the  deceased  with  a  hateketf  and  an- 
other count  charging  it  to  have  been  committed  by  wtriking  and  cutting  him 
with  an  inetrumejU  to  the  jurore  ^e.  unknown :  Hsld,  competent  for  the  pub- 
lic prosecutor  to  prove  that  the  killing  was  by  the  diocharge  of  a  fittd.  And 
eee  note  (a). 

Whether  aldermen  in  the  city  or  New-York  can  constitutionally  act  as  justices  of 
the  oyer  and  terminer,  and,  if  not,  whether  a  judgment  of  that  court  will  be  re. 
verwd  on  error  by  reason  of  their  having  so  acted,  quere.    See  note  (a). 

Indictment,  tried  in  January,  1842,  at  the  oyer  and  termi- 
ner in  the  city  of  New- York,  before  Kent,  C.  Judge,  and  two 
aldermen  of  the  city.  The  first  count  of  the  indictment  charg- 
ed the  prisoner,  John  G.  Colt,  with  the  murder  of  Samuel  Ad- 
ams in  September,  1841 ;  alleging  the  crime  to  hare  been  com- 
mitted by  striking  and  cutting  the  deceased  with  a  hatchet. 
Another  count  charged  it  to  have  been  committed  by  striking 
and  cutting  him  ^^  with  a  certain  instrument  to  the  jurors^  fyc. 
unknown?^  The  prisoner  was  arraigned  on  Monday  the  17th 
of  January,  1842,  when  he  pleaded  not  guilty  ;  and  (accord- 
ing to  the  statement  in  the  bill  of  exceptions)  ^^  the  clerk  then 
proceeded  to  call  the  names  of  the  persons  on  the  panel  of 
forty-five  jurorS)  nineteen  of  whom  answered  to  their  names, 
and  appeared  when  called."  The  court  below  thereupon  made 
the  following  order  :  [Title  of  the  cause.]  "  The  panel  of 
petit  jurors  being  called,  and  twenty-four  persons  duly  drawn 
and  summoned  not  having  appeared,  and  there  not  remaining 
twenty-four  ballots  in  the  box  containing  the  names  of  the  ju- 
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rors  now  attending  :  On  motion  of  the  district  attorney,  it  is 
ordered  by  the  court,  pursuant  to  the  statute,  that  the  sheriflF  of 
the  city  and  county  of  New- York  do  forthwith  summon  from 
the  county  at  large  three  hundred  persons  duly  qualified  to 
serve  as  jurors  to  complete  the  number  required  by  law,  to  at- 
tend on  Wednesday  morning  next  at  ten  o'clock."  All  further 
proceedings  were  accordingly  postponed  until  the  time  speci- 
fied in  the  order.  The  court  having  met  pursuant  to  the  post- 
ponement, ^^  the  clerk  called  the  names  of  the  said  forty-five  per- 
sons on  the  original  panel  who  had  not  been  excused  from 
serving  as  jurors,  and  fifteen  of  the  said  persons  appeared  and 
answered  to  their  names."  The  prisoner's  counsel  thereupon 
moved  that  they  should  be  furnished  with  a  copy  of  the  list  or 
panel  of  the  three  hundred  persons  summoned  pursuant  to  the 
above  order ;  "  and  that  two  or  three  days,  or  such  time  as  th€ 
court  should  deem  to  be  reasonable  for  that  purpose,  should  be 
granted  to  them  before  the  trial,  &c.  to  scrutinize  the  said  list 
or  panel  and  to  make  inquiries  respecting  the  persons  therein 
named."  In  support  of  this  application  the  counsel  read  aA 
affidavit,  showing  that  they  had  applied  several  times  at  the 
sheriff's  office  for  a  copy  of  the  new  list  or  panel  of  jurors 
since  the  making  of  the  order  above  mentioned  ;  and  that  they 
were  unable  to  obtain  any  part  of  it  until  Tuesday  the  18th 
of  January  at  about  three  o'clock  P.  M.,  when  they  obtained 
a  copy  of  about  half  the  panel.  The  affidavit  further  showed 
that  the  sheriff  selected  the  three  hundred  persons  summoned 
under  the  order,  "  by  taking  the  lists  of  grand  and  petit  ju- 
rors at  the  office  of  the  county  clerk,  and  copying  thereform  in 
the  order  of  names  as  they  stood  on  s|zch  lists,  the  number,  &c< 
ordered  by  the  court."  The  court  refused  the  motion,  and  de- 
cided that  the  trial  should  proceed  forthwith  ;  whereupon  the 
prisoner's  counsel  excepted.  T/ie  prisoner's  counsel  then  chal- 
lenged the  panel  or  array  of  the  three  hundred  persons  sum- 
moned under  the  order,  on  the  following  grounds,  viz.  1.  Be- 
cause so  large  a  number  )iad  been  ordered  to  be  siimmoiM^  ; 
St.  Because  .only  two  dajt  ^^e  allowed  t|ie  «bcriff  to  lez^fqoi^ 
Vol.  Itl<  66 
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the  order;  3.  Because  the  sberiffhad  not  furnished  the  prisoner's 
counsel  with  a  copy  of  the  list  of  the  persons  summoned  pre- 
vious to  the  day  of  trial ;  4.  Because  the  names  of  those  per- 
sons had  been  taken  from  the  list  of  grand  and  petit  jurors, 
&c.  The  court  decided  that  neither  of  the  grounds  assumed 
constituted  good  cause  for  challenge  ;  and  the  prisoner's  coun- 
sel excepted.  The  ballots  containing  the  names  of  the  three  bun* 
dred  persons  summoned  under  the  order  were  then  put  into  the 
same  box  with  the  ballots  containing  the  names  of  the  forty-five 
persons  on  the  original  panel,  and  the  drawing  of  the  jury  pro- 
ceeded. Two  hundred  and  twenty-five  persons  appeared  and 
answered.  Of  these,  twenty-seven  were  excused  from  serving 
on  their  own  application  for  legal  cause  ;  eighteen  were  per- 
emptorily challenged  by  the  prisoner  ;  one  hundred  and  sixty* 
nine  were  challenged  and  rejected  On  the  ground  of  their  hav- 
ing formed  and  expressed  opinions  touching  the  guilt  or  inno- 
cence of  the  accused  ;  and  the  remaining  eleven,  together  with 
another  person  summoned  pursuant  to  a  second  order  of  the 
court,  were  sworn,  and  composed  the  jury.  The  trial  lasted 
Several  days.  It  involved  a  wide  range  of  examination  ; 
and,  during  its  progress,  various  questions  were  raised  and  ex- 
ceptions taken  in  behalf  of  the  prisoner,  among  which  was  the 
following  :  The  death  of  Adams  by  violence  was  clearly  prov- 
ed. All  the  wounds  found  upon  his  person  were  such  as  might 
have  been  produced  by  a  hatchet,  except  a  small  but  apparently 
mortal  one  found  on  the  side  of  the  head.  It  was  deemed  im- 
portant on  the  part  of  the  prosecution  to  prove  that  the  latter 
might  have  been  effected  by  the  discharge  of  a  pistol,  such  as 
the  prisoner  had  been  known  to  possess  ;  and  thus  raise  a  pre- 
sumption of  the  death  havmg  occurred  in  this  way.  Evidence 
was  accordingly  offered  to  that  effect.  The  wound  mentioned 
had  been  the  subject  of  examiaation  before  the  coroner's  jury, 
and  an  opinion  was  there  expressed  by  some  of  the  witnesses 
that  possibly  it  might  have  been  caused  by  a  bullet.  The  pris- 
oner's counsel  objected  to  ike  proposed  proof  as  inadmissible 
Qsder  the  indictment,  but  the  court  overruled  the  objection  and 
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the  prisoner's  counsel  excepted.  The  trial  finally  resulted  in 
a  yerdict  of  guilty  ;  after  which,  sentence  was  suspended  and 
the  proceedings  brought  here  by  certiorari  pursuant  to  2  R. 
S.  736,  §  27. 

D.  Sddeuj  for  the  prisoner,  insisted,  among  other  things, 
that  the  jury  who  tried  the  cause  were  not  legally  constituted. 
The  order  to  summon  a  tales  of  three  hundred,  to  appear  in  so 
short  a  time,  was  contrary  to  the  spirit  and  intent  of  the  stat- 
ute, (2  R.  S.  733,  §  3.)  The  court,  moreover,  erred  in  re- 
fusing the  postponement  prayed  by  the  prisoner.  He  has  been, 
in  eflfect,  deprived  of  a  fair  opportunity  for  scrutinizing  the 
panel  and  preparing  for  a  proper  exercise  of  his  right  to  chal- 
lenge. Again  :  The  court  erred  in  allowing  proof  tending  to 
show  that  the  death  of  the  deceased  might  have  been  caused 
by  the  discharge  of  a  pistol.  The  only  instrument  specified  in 
the  indictment  as  the  means  of  committing  the  ofience,  was  a 
hatchet.  True,  there  is  a  count  alleging  an  instrument  to  the 
jurors  unknown.  But  this  would  not  warrant  the  proof  in 
question  ;  for  the  allegation  is  connected  with  such  a  descrip- 
tion of  the  mode  in  which  the  instrument  was  used  as  plainly 
shows  that  a  pistol  was  not  intended.  (1  Easfs  P.  C.  341 ; 
2  Hawk.  P.  C.  616,  {Cur,  ed,  1834  ;)  id.  311  ;  2  Hale's  P.  C. 
185,  191 ;  Mackalley's  case,  9  Rep,  65  ;  Long's  case,  5  id. 
120.)  Besides,  the  grand  jury  were  admonished  by  the  testi- 
mony before  the  coroner — which  was  doubtless  laid  before 
them — to  enquire  whether  the  death  had  been  produced  by  the 
discharge  of  a  pistol.  It  is  clear,  therefore,  they  did  not  mean  to 
accuse  the  prisoner  of  the  offence  in  that  form  ;  for  had  they 
so  meant,  the  indictment  would  have  been  explicit. 

J.  R,  Whiting,  (district  attorney,)  appeared  and  was  about 
to  argue  in  behalf  of  the  people  ;  but 

The  Coubt  said  they  were  unable  to  see  any  ground  for  inter- 
fering with  the  proceedings.    The  statute  in  respect  to  summon- 
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ing  additional  jurors  (2  R.  S.  733, 4,  §  3,)  prescribes  no  precise 
limit  as  to  number,  but  says  that  the  sheriff  shall  be  directed  to 
summon  so  many  as  are  necessary  to  make  at  least  twenty-four 
jurors  from  whom  a  jury  to  try  the  indictment  maybe  selected. 
How  many  are  necessary  for  this  purpose  must  often  depend  up- 
on the  probable  state  of  public  sentiment  with  regard  to  the  pris- 
oner, and  other  like  circumstances,  the  force  of  which  can  be  best 
appreciated  by  the  court  where  the  cause  is  tried.  The  matter 
should  therefore  be  left  to  the  sound  discretion  of  that  court ; 
and  such  we  believe  was  the  intent  of  the  legislature.  Besides, 
the  result  in  this  case  shows  that  the  number  ordered  to  be 
summoned  was  hardly  large  enough  ;  at  all  events,  there  is  no 
ground  for  saying  it  was  too  large.  As  to  the  refusal  of  the 
court  to  postpone,  this  was  also  matter  resting  in  discretion, 
and  therefore  not  the  subject  of  review  in  the  present  form. 
( Woods  V.  Youngj  4  Cranch^  237.)  Were  it  otherwise,  how- 
ever, a  further  answer  might  be  given  ;  viz.  the  question  did 
not  arise  "  on  the  trial^^  and  hence  cannot  enter  into  a  bill  of 
exceptions.  (2  R,  S,  736,  ^  21.)  The  point  upon  the  admis- 
sion of  evidence  tending  to  prove  the  death  to  have  been  caused 
by  the  discharge  of  a  pistol,  was  properly  disposed  of  in  the 
court  below.  It  presented  at  most  a  question  of  mere  variance 
as  to  the  nape  or  kind  of  instrument  used,  which  the  modern 
cases,  whatever  may  be  said  of  the  older  ones,  do  not  regard 
?s  material,  (3  Chitt,  Cr.  Lawy  734,  jJm.  ed,  1841  5  Rose. 
Cr.  Ev,  577,  8  ;  see  also  State  v.  JUairs^  1  Coxe^s  Rep.  453  ; 
Commonwealth  v.  Boies^  1  Rilss.  on  Cr.  467,  note  (1),  Phil, 
ed.  1836.)  There  was  a  count,  moreover,  charging  the  death 
to  have  been  produced  by  an  instrument  "  to  the  jurors  &c» 
unknown." 

The  proceedings  must  be  remitted  to  the  oyer  and  terminer, 
with  directions  to  proceed  and  pass  sentence. 

Ordered  accordingly. (a) 
(a)  Hito  priMmer  wu  senteneed  to  be  executed  on  the  18th  November,  \Wk 
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Shortlj  after  the  sentenoe  an  application  wae  made  in  his  behalf  to  Kent,  C* 
Judge,  who  prended  at  the  trial,  for  the  allowance  of  a  writ  of  error  with  a  slay 
of  proceedings  m  order  to  carry  the  cause  before  the  court  for  the  correction  of 
errors ;  but  the  application  was  denied.  During  the  general  term  of  the  supremo 
court  in  October,  1842,  the  prisoner's  counsel  renewed  the  application  before  Mr. 
Justice  Cowbn  at  chambers,  who  thereupon  conferred  with  the  Chief  Jubticx 
and  Mr.  Justice  Bronbon,  and  the  result  was  a  unanimous  opinion  that  no 
stay  ought  to  be  granted.  A  still  further  application  was  made  to  Chamcexxor 
Walworth  on  the  3rd  of  November,  1842,  who  also  refused  it ;  on  which  occa- 
sion  he  delivered  a  very  able  written  opinion  reviewing  the  points  appearing  m  the 
bill  of  exceptions,  together  with  some  others  not  taken  at  the  trial.  One  of  the  lat- 
ter  questioned  the  due  organization  of  the  oyer  and  tenniner  which  tried  the  cause, 
on  the  ground  that  the  aldennen  who,  together  with  the  circuit  judge,  formed  the 
court,  were  not  authorized  to  act  as  judges.  The  following  extracts  from  the 
chancellor's  opinion  exhibit  the  view  taken  by  him  of  that  subject  not  only,  but  of 
the  points  decided  by  the  supreme  court : 

"  The  summomng  so  large  a  number  of  additional  jurors  was  a  matter  of  sound 
discretion,  to  be  exercised  by  the  court  with  a  view  to  get  a  sufficient  number 
who  were  quali^ed  and  competent  to  discharge  the  duty,  from  which  a  full  jury 
eould  be  obtained.  Such  discretion  must  of  course  rest  upon  the  knowledge  which 
the  court  possessed  out  of  the  case  of  the  probable  effects  which  a  report  of  the 
facts  in  the  public  papers,  and  otherwise,  might  have  had  in  biossing  the  minds  of 
jurors  so  as  to  disqualify  them  from  serving  on  the  trial.  And  although  the  partic- 
ular circumstances  which  operated  upon  the  minds  of  the  judges  to  induce  them 
to  order  so  large  a  number  to  be  summoned  cannot  appear  upon  the  record,  the 
result  which  does  appear  conclusively  shows  that  the  number  ordered  to  be  sum- 
moned was  not  unnecessarily  large,"  &«. 

"  I  think  the  circuit  judge  was  right  according  to  the  settled  law  in  allowing 
evidence  to  be  given  to  raise  a  presumption  that  the  small  wound  in  the  side  of  the 
head  of  the  deceased  was  caused  by  a  pistol  ball,  under  cither  count  of  this  uidict. 
ment.  As  there  was  no  evidence  before  the  grand  jury  or  known  to  the  prosecu. 
tion  at  the  time  of  finding  the  mdictment,  to  show  with  any  thing  approaching  to 
certainty,  or  even  probability,  what  instrument  was  used  to  produce  that  wound, 
which,  of  itself  was  sufficient  to  produce  death,  it  was  proper  to  charge  in  the 
mdictment  that  a  mortal  wound  was  infficted  with  some  instrument  to  the  jurors  uzu 
known.  And  under  that  count  it  was  allowable  to  introduce  the  evidence  that  the 
prisoner  had  in  his  possession  such  pistols,  and  that  a  ball  propelled  by  the  explosion 
of  a  percussion  cap  would  be  likely  to  produce  such  a  wound— or  the  public  prosecu- 
tor, under  that  count,  might  have  produced  evidence  of  the  prisonei's  having  in 
his  possession  such  pistols  for  the  purpose  of  satisfying  the  jury,  if  possible,  that  he 
had  taken  the  ramrod  from  one  of  them,  when  the  witness  Wheeler  saw  him  go  to 
the  table,  and  had  driven  it  uito  this  part  of  the  head  by  a  blow  from  the  hatchet, 
while  the  deceased  was  lying  senseleas  on  the  floor,"  Sec 

^  The  objection  as  to  Hie  organization  of  the  court  involves  the  question  whether 
0eie  has  bc^  any  court  of  oypr  and  terminer  oonstitutionaUy  organized  m  tht 
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city  of  New. York  since  the  first  of  January,  1823,  or  whether  every  conviction  m 
that  court  for  the  last  twenty  years  has  not  been  iUepil  and  unconstitutional,  ez- 
cept  in  one  case  in  which  a  special  commission  of  oyer  and  terminer  was  issued. 
Indeed,  it  involves  the  question  whether  any  court  of  oyer  and  terminer  can  be 
held  in  this  city,  under  the  provisions  of  the  revised  statutes,  without  such  a  special 
commission  to  be  issued  by  the  governor  with  the  advice  and  consent  of  the  sen- 
ate. For,  such  courts,  by  the  provision  of  the  revised  statutes,  (2  R.  S.  204,  §  28,) 
must  be  held  by  one  or  more  justices  of  the  supreme  court,  or  of  the  circuit  judgesi 
or  by  the  first  judge  of  the  common  pleas,  together  with  the  mayor,  recorder  and 
aldermen  of  the  city,  or  with  two  of  them.  That  is,  if  all  the  justices  of  the 
supreme  court  or  all  the  circuit  judges  were  present  on  the  bench,  they  could  not 
hold  a  court  without  having  also  associated  with  them  the  mayor,  recorder  and 
aldormen,  or  at  least  two  of  those  officers.  And,  as  the  mayor  as  well  as  the  alder, 
men  are  now  elective,  if  none  but  those  who  are  appointed  by  the  governor  and 
senate  can  act  as'justices  of  the  oyer  and  terminer,  it  follows  of  course  that  there 
is  no  law  in  force  by  which  a  court  can  be  organized  there,  without  calling  the 
senate  together  to  consent  to  the  issuing  of  a  special  commission.  This  does  not 
show  that  the  prisoner  or  any  other  person  who  has  been  convicted  in  the  oyer  and 
terminer  within  the  last  twenty  years  in  the  city  of  New.York,  if  not  already 
executed,  may  not  still  raise  the  constitutional  question  which  is  now  agitated. 
But  this  long  acquiescence  in  the  construction  of  the  constitution  renders  it  highly 
probable  that  the  construction  which  was  given  to  it  upon  the  first  organization  of 
the  government  under  it  in  1823,  and  which  construction  has  been  also  given  at 
nearly  every  session  of  the  legislature  since  that  time,  is  most  probably  correct. 
Still,  if  there  is  any  reason  to  believe  that  the  judgment  in  the  present  case  will  be 
reversed  by  the  court  for  the  correction  of  errors  on  that  ground,  and  certainly  if  I 
have  any  reason  to  doubt  whether  the  prisoner  has  or  has  not  been  convicted  before 
a  court  organized  in  direct  violation  of  a  positive  provision  of  the  constitution^  I  can. 
not  refuse  him  the  benefit  of  a  writ  of  error  where  I  have  the  power  to  grant  it  I 
therefore  proceed  to  examine  the  grounds  upon  which  his  counsel  suppose  it  proba. 
blc  that  the  judgment  may  be  reversed  on  account  of  the  supposed  illegal  organiza. 
tion  of  the  court. 

*«  In  the  case  of  The  People,  ex  reL  the  Attorney  Oeneral,  v.  Fortan,  tke  mayor, 
and  certain  aldermen  of  the  city  of  Neto-York,  which  arose  out  of  the  trial  of  a 
justice,  in  the  court  of  common  pleas,  for  alleged  misconduct,  the  question  was 
brought  before  the  supremo  court,  whether  the  mayor  and  aldermen,  or  either  of 
them,  could  constitutionally  act  as  judges  of  the  county  court  That  court  unan. 
imously  decided  the  constitutional  question  in  favor  of  the  mayor  and  aldermen. 
And  the  case  being  carried  to  the  court  for  the  correction  of  errors,  the  judgment 
of  the  supreme  court  was  affirmed  by  a  tie  vote :  seven  of  the  law  members  of  that 
court  votmg  in  fisivor  of  affirmance,  and  Messrs.  Root,  Dixon  and  Lee,  who  were 
also  lawyers,  voting  for  a  reversal  of  the  judgment  of  the  court  below.  It  will  bo 
seen,  however,  by  an  examination  of  the  opmions  of  Mr.  Dixon  and  Gen.  Root, 
that  they  placed  their  opinions  upoa  two  provisioDS  of  the  constitution,  the  last  of 
which  hasnoapfdication  to  this  caM;  the  fint  being  the  general  provision  as  to  tbe 
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appointment  of  judicial  offieera,  and  the  other  being  that  which  in  ezprea  terms 
requiree  judges  of  the  county  courts  to  be  appointed  for  five  years.  And  it  is  evi- 
dent that  Senator  Dixon's  opinion  was  mainly  based  upon  this  last  clause  of  the 
constitution.  Senator  Hull  also,  a  most  worthy  and  conscientious  member  of  that 
court,  who  is  not  a  lawyer,  but  who  delivered  a  written  opinion  in  &vor  of  the  re- 
versal of  the  judgment  of  the  supreme  court,  confined  his  remarks  to  the  right  of 
the  mayor  and  aldermen  to  act  as  judges  of  the  court  of  common  pleas  in  viola- 
tion,  as  he  susposed,  of  the  constitution ;  and  says  nothing  of  their  right  to  act  as 
justices  of  the  oyer  and  teimmer.  It  is  very  doubtful,  therefore,  whether  any  con. 
siderable  number  of  those  who  voted  to  reverse  the  judgment  of  the  supreme  court 
would  have  given  the  same  vote  if  the  question  had  arisen  as  to  the  right  of  the 
mayor  and  aldermen  to  act  as  justices  of  the  oj^r  and  terminer  in  New- York  and 
other  cities  of  the  state  where  the  statutes  have  authorized  them  to  act  as  such. 

«*  Again,  the  case  of  TU  People  v.  WhiU,  (34  Wend.  520,)  was  decided  by  the 
same  court,  and  at  the  same  time ;  in  which  case  the  question  as  to  the  right  of  the 
aldermen  to  act  as  justices  of  (ho  oyer  and  terminer  arose,  and  had  been  argued  by 
counsel.  And  in  that  case  both  Greneral  Root  and  Senator  Dizon  held  that  the 
ftct  that  aldermen  acted  as  justices  of  the  oyer  and  terminer  upon,  the  trial  of  the 
piisoner  was  no  ground  for  reversing  the  judgment  I  think,  therefore,  that  if  this 
case  had  been  brought  before  the  judges  who  decided  the  case  first  referred  to,  up- 
on the  question  which  the  prisoner  wishes  to  raise  as  to  tho  organization  of  the 
court,  there  is  not  the  remotest  probability  that  he  would  have  succeeded  m  revers. 
ing  this  judgment,  and  there  probably  would  not  have  been  two  votes  in  his  favor 
on  that  ground.  For  the  same  and  other  reasons,  I  do  not  think  it  prob. 
able  that  any  considerable  number  of  those  who  now  are  or  hereafter  may  be 
members  of  that  court,  will  vote  to  reverse  a  judgment  on  the  ground  that  alder, 
men  were  associated  with  the  circuit  judge  in  the  organization  of  the  court  of  oyer 
and  terminer  before  which  the  prisoner  was  tried.    • 

"  It  is  true,  I  then  did  and  do  still  difiiar  in  opinion  with  those  who  think  a  pris. 
oner  cannot  upon  a  writ  of  error  avail  himself  of  the  objection  that  the  law  organ, 
izing  the  court  before  which  he  was  tried  and  convicted,  was  unconstitutional ; 
even  if  the  judges  of  such  a  court  would  not  themselves  be  liable  to  be  punished 
criminally  for  directing  their  illegal  sentence  to  be  executed  iqran  him.  But  I  am 
much  more  confident  that  I  am  right  in  supposing  there  is  not  the  least  probability 
that  the  court  of  demier  resort,  to  which  it  is  now  sought  to  cany  this  case  tot  re- 
view, wHl  reverse  the  judgment  on  the  ground  that  the  court  of  oyer  and  terminer 
was  not  properly  organized.** 

After  the  decision  of  the  chancellor,  the  authority  of  the  executive  was  appealed 
to  in  behalf  of  the  prisoner;  and  on  the  11th  of  November,  1842,  GovxaNoa 
SswARsi  in  an  elaborate  and  masterly  review  of  the  whole  case  which  was  pub. 
lished  shortly  afterwards  in  the  state  paper  (The  Albany  Evening  Journal)  an- 
noonood  the  result,  decUning  to  inteipoeo.  He  agreed  entirely  with  the  mxpnmB 
eourt  as  to  tfa*  law  of  the  case,  and  thought  the  conviction  faXij  warranted  by  th* 
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The  pEinoer  however  was  not  executed.  On  the  da j  appointed  ht  that  pvpoati 
and  while  the  prepaiatkRu  for  it  were  goiny  forward,  he  waa  Iband  dead  in  pfiaoRt 
having  conunitted  euicide  bat  a  few  moments  befDrs  bj  stabbing  himself  with  a 
dagger  ftnnished  him  by  some  unknown  hand. 


mm  OF  JULY  Txsai. 


DECISIONS  OF  CASES 


ASOOKP  AT  TBB 


SPECIAL   TERMS. 


RsTNOLDS,  adm'r  &c.  vs,  Collin,  ex'r  &e« 

An  exeentor  or  adminisirator  irnuft  pay  costs  if  he  fiul  in  an  action  on  a  demand 

nol  neoafaanly-  pioieottted  in  his  repreeentatiye  capacity. 
Accordingly,  where  an  administrator  sued  as  such  for  the  oae  and  occupation  of 

premises  in  which  the  intestate  had  only  an  estate  per  autre  vie,  and  the  alleged 

nse  and  occupation  occured  since  the  intestate's  death ;  held  that,  the  action  hay. 

tag  failed,  the  adminisCrator  must  pay  costs. 

Costs  against  the  plaintifif  suing  as  administrator.  The 
plaintiff's  intestate  held  certain  premiaes  under  a  lease  for 
three  live^,  one  of  which  lives  contimied  after  his  death.  Sab- 
sequent  to  the  intestate^s  death,  the  defendant'^s  testator  occupied 
the  premises  under  the  plaiutifi^  ami  the  present  action  was 
for  that  use  ajod.  occupation  of  the  property.  The  cause  hav- 
ing been  referred,  there  was  a  report  for  the  defendant  on  the 
ground  that  the  chim  was  barred  by  the  statute  of  limitations 
The  defendant  now  moved  that  the  plaintiff  be  ordered  to  pay 
the  cjoMa  oi  tbe  actioa. 

C  X.  Manellj  ibr  the  motion^  cited  Ketckum.  y.  Kticlmmiy  (% 
Cffwm^  87. ;)  Chmbwlin.  v.  SpmmmAid^.hbQ i)  Mamm  it^  Ao- 
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Jfcer,  (6  id.  267 ;)  TUton^s  adfn?rs  v.  WUlUmSy  (11  Jokn.  R. 
403  ;)  The  People  v.  Mbany  Mayor^s  Court j  (9  Wend.  486 ;) 
Fan  Orden?s  adrn^r  v.  Reynolds^  (18  td.  636;)  JMiercetii  r 
5mt^A,  (2  HUl^  210.) 

iT.  Jtftf/er,  for  the  plaintiff,  cited  Hooker  ▼.  Quilterj  (1  War. 
171 ;)  Petrie  v.  Hannay^  (3  T.  ii.  669.) 

J?y  f Ae  Court^  Bboitson,  J.  On  the  death  of  the  owner,  an 
estate  per  autre  vie  becomes  a  chattel  real,  and  goes  as  assets 
to  the  executor  or  administrator  to  be  applied  and  distributed 
as  part  of  the  personal  estate  of  the  testator  or  intestate.  (1 
R.  S.  722,  ^  6  ;  2  id.  82,  §  6.)  The  cause  of  action  accrued 
after  the  death  of  the  intestate,  and  the  plaintiff  did  not  ne- 
cessarily sue  in  his  representative  character.  In  such  cases  it 
is  well  settled  that  an  executor  or  administrator  must  pay  costs 
if  his  suit  fails. 

Motion  granted. 


Tyler  vs.  Tillotsok. 


A  demurrer  having  heen  noticed  as  firiTolouB,  but  not  mored  aa  aaeli,  waa  finally 
argned  in  the  regular  courae  of  the  calendar,  and  judgment  rendered  in  ixvot  of 
the  party  demuiring,  with  leave  to  the  opposite  party  to  amend  on  payment  of 
ooets :  heldf  that  the  former,  in  taxing  the  coats,  was  not  entiUed  to  charge  a  re- 
taining fee  for  counsel,  nor  a  special  motion  fee  for  attorney  and  counsel  attend- 
ing to  oppose  in  case  of  the  demurrer  being  moved  as  frivolous,  but  only  coeti 
on  the  argument 

A  retaining  fee  lor  counsel  is  only  taxable  where  the  party  finally  prevails  in  tfa* 
cause,  and  not  on  any  interlocutory  proceeding  or  judgment. 

5.  H.  Hammondy  for  the  plaintiff,  moved  for  a  re-taxation  of 
costs.  The  defendant  demurred  to  the  declaration,  and  the 
plaintiff  gave  notice  that  he  would  bring  on  the  argument  on 
the  ground  of  the  frivolousness  of  the  demurrer,  but  did  not 
more  it  as  frivolous*    When  the  cause  was  reached  on  the  cal- 
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cndar  it  was  argued,  and  judgment  was  rendered  for  the  defen- 
dant on  the  demurrer,  with  leave  to  the  pldintiff  to  amend  on 
payment  of  costs.  The  plaintiflf  elected  to  withdraw  the  de- 
murrer and  amend  his  declaration.  The  defendant  charged  and 
had  taxed  a  retaining  fee  of  counsel,  five  dollars.  He  also 
charged  attorney  and  counsel  fees  as  upon  a  special  motion  for 
attending  to  oppose  on  the  notice  that  the  argument  of  the  de- 
murrer would  be  brought  on  as  frivolous,  in  addition  to  the 
usual  costs  upon  the  argument  of  the  demurrer. 

D.  Burwell  opposed  the  motion. 

By  the  Courty  Bkonson,  J.  All  the  charges  which  have 
been  pointed  out  are  improper,  and  should  not  have  been  al- 
lowed by  the  taxing  officer.  A  retaining  fee  for  counsel  is 
only  chargeable  where  the  party  finally  prevails  in  the  cause, 
and  not  on  any  interlocutory  proceeding  or  judgment.  As  to 
the  other  charges,  a  notice  that  the  argument  will  be  brought 
on  upon  the  ground  of  the  frivolousness  of  the  demurrer  or  bill 
of  exceptions,  is  nothing  more  than  a  notice  that  the  cause  will 
be  moved  before  it  is  reached  on  the  calendar,  and  whether  it 
is  so  moved  or  not,  the  opposite  party  cannot  charge  costs  for 
attending  to  resist  that  particular  motion.  He  can  only  charge 
costs  on  the  argument  or  for  attending  to  argue  the  demurrer 
or  bill  of  exceptions,  without  any  reference  to  the  special  form 
of  the  notice. 

Motion  granted. 
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Yaeick,  executrix  &c.  v$.  Bodike  and  others* 

llio  fact  that  one  suing  as  executor  is  not  such,  may  be  pleaded  in  hor. 

Where  oyer  is  duly  demanded  by  a  defendant  before  the  time  for  pleadiikf  bai  ifr 

pired,  if  the  plaintiff  afterwards,  and  without  complyinf  wHh  the  demand,  aiilw 

the  defendant's  default  for  want  of  a  plea,  the  proceeding  will  be  set  aside  as  ir 

regular. 
An  executor  or  administrator  whose  proceedings  are  set  aside  on  motian  at  iiregtp 

lar,  will  be  ordered  to  pay  the  costs  of  the  motion. 

F,  Kinney >i  for  the  defendants,  moved  to  set  aside  the  default 
and  subsequent  proceedings  on  the  part  of  the  plaintiff  for  ir- 
regularity. The  plaintiff  declared  on  the  9th  of  May^  making 
profert  of  the  letters  testamentary  and  of  the  deed  on  wbieh 
the  action  was  founded.  On  the  26th  of  May  the  time  to  p]tad 
was  extended  thirty  days.  On  the  23d  of  June  the  defendant 
demanded  oyer  of  the  deed  and  of  the  letters  testamentary.  On 
the  2d  of  July  the  plaintiff  served  oyer  of  the  deed^  but  not  of 
the  letters  testamentary,  and  on  the  18th  of  July  the  defen* 
dants'  default  for  want  of  a  plea  was  entered.  The  defendants 
insisted  that  the  default  was  irregular,  because  no  oyer  of  ibd 
letters  testamentary  had  been  served. 

W.  Holly  for  the  plaintiff,  said,  the  defendants  could  only 
question  the  plaintiff's  right  to  sue  as  executrix  by  a  plea  in 
abatement ;  and  as  the  ten  days  allowed  by  the  practice  for 
pleading  in  abatement  had  gone  by  before  the  demand  of  oyer^ 
the  defendants  were  not  entitled  to  a  copy  of  the  letters  testa- 
mentary. 

By  the  Court^  Bronson,  J.  It  is  settled  that  the  defendant 
may  plead  in  bar  that  the  plaintiff  is  not  executor.  {Thonuu 
▼.  Cameron,  16  Wend.  679.)  After  a  regular  demand  of  oyer 
the  declaration  is  not  complete  until  the  oyer  has  been  fur- 
nished. The  demand  was  made  before  the  time  for  pleading 
had  expired,  and  the  default  was  therefore  irregular. 
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Although  costs  are  not  in  general  allowed  against  an  execu- 
tor or  administrator,  there  is  no  reason  vfhy  he  should  not  pay 
costs  >^'here  his  proceedings  are  set  aside  for  irregularity.  It 
has  been  held  that  an  executor  plaintifif  must  pay  costs  on  a 
judgment  of  non  pros.  {Rudd  v.  L(mgy  4  John.  R.  190.)  So 
on  a  judgment  as  in  case  of  nonsuit ;  {Broum  v.  Lambert j  16 
John.R.  148  ;)  and  for  a  default  in  not  proceeding  to  trial  pur- 
suant to  notice  without  a  sufficient  excuse.  {How  v.  Taylor^  1 
Wthd.  34.)    The  motion,  must  be  granted  with  costs. 

Ordered  accordingly. 


PiEBCE  and  others  t^^.  Gunn. 


An  affidarit  to  chang;e  venae  need  not  itate  in  teimi  that  the  witneases  rttid^  in 
Ae  odmty  to  which  the  vetane  is  aought  to  be  changed ;  but  is  sufficient  if  it  de. 
icribe  the  witneawta  as  rf  that  oountj. 

K.  Miller^  for  the  defendant,  moved  to  change  the  venue 
from  N.  Y.  to  Columbia  on  an  affidavit  of  the  defendant  which 
stated  that  A.  B.  &c.  of  the  city  of  Hudson,  C.  D.  o/'the  town 
of  Claverack,  and  E.  F.  of  the  town  of  Greenport,  all  of  the 
county  of  Columbia)  were  material  witnesses  &c. 

J*.  Kinney^  for  the  plaintiff,  objected  that  the  affidavit  did 
not  state  in  terms  that  the  witnesses  resided  in  the  county  of 
Columbia, 

By  the  Courty  B&onson,  J.    The  affidavit  is  sufficient. 

Motion  granted. 
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The  people  v.  Hickoz. 


The  People  ex  rel.  M'Donald  vs.  Hickox. 

Where  proceedinge  for  forcible  entry  and  detainer  are  removed  into  this  conrt  pur- 
luant  to2  R,  S,  510,  $  19,  and  the  issue  therein  is  ordered  to  be  tried  at  tho 
cireuit,  judgment  as  in  case  of  nonsuit  will  be  granted,  as  in  other  actions,  if 
the  relator  do  not  proceed  to  trial. 

Forcible  entry  and  detainer.  After  traversing  the  inqui- 
sition, the  procedings  were  removed  into  this  court  by  certio- 
rari, and  an  order  was  made  that  the  issue  be  tried  in  the  coun- 
ty of  Delaware.  After  one  default  the  relator  stipulated  to 
try  at  the  next  circuit,  and  for  not  trying  pursuant  to  stipula- 
tion, 

S.  C.  Johnson^  for  the  defendant,  now  moved  for  judgment 
as  in  case  of  nonsuit. 

12.  J.  Hilton^  for  the  relator,  said,  this  was  a  criminal  pro- 
ceeding on  behalf  of  the  people,  and  so  the  motion  could  not 
be  granted. 

By  the  Court ^  Bronson,  J.  Although  in  form  criminal,  this 
is  in  substance  a  civil  proceeding  to  recover  the  possession  of 
land.  The  relator  is  in  effect  the  moving  party.  If  he  suc- 
ceeds he  recovers  costs,  and  if  he  fails  he  must  pay  costs.  (2 
R.  S.  613,  §  3,  16,  39.)  I  see  no  reason  why  judgment  as  in 
case  of  nonsuit  should  not  be  granted  in  this  case  as  well  as  in 
other  actions. 

Motion  granted. 
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BiAD  and  others  vs.  Moore  and  others. 

Hie  affidavit  ob  .  which  to  move  for  judgment  as  in  eaae  of  nomnit  when  te 
eanae  has  not  been  noticed  for  trial,  should  always  be  made  bj  the  mttomeyt 
or  a  reason  given  why  it  is  made  by  another.    Per  Beonson,  J. 

But  where  the  cause  has  been  placed  on  the  calendar  for  trial,  the  affidavit  may 
be  made  by  the  counsel  who  attended  the  circuit  on  behalf  of  the  defendant 

The  case  of  Ame*  v.  itferrtfjian,  (9  Wend,  498,)  conunented  on  and  explained. 

Motion  for  judgment  as  in  case  of  nonsuit  on  an  affidavit 
stating,  that  the  cause  was  upon  the  calendar  for  trial  at  the 
last  New- York  circuit ;  that  after  a  jury  had  been  empannelled 
and  the  trial  had  commenced,  the  plaintiffs,  on  account  of  an 
unexpected  difficulty  in  their  proofs,  were  allowed  to  with- 
draw a  juror,  and  the  cause  was  not  tried,  though  younger 
issues  were  tried.  The  affidavit  was  made  by  the  counsel  who 
attended  the  circuit  on  behalf  of  the  defendants,  their  attorney 
residing  in  the  country. 

D.  Wright,  for  the  motion. 

W.  Hall,  for  the  plaintiffs,  said,  the  affidavit  should  have  been 
made  by  the  attorney  for  the  defendants. 

By  the  Court,  Bronson,  J.  An  affidavit  by  the  attorney's 
clerk,  without  assigning  any  reason  why  the  attorney  did  not 
himself  make  the  affidavit,  has  been  held  insufficient.  {Jack- 
son V.  Woodworth,  3  Caines,  136  ;  Chase  v.  Edwards,  2  Wend. 
283.)  But  an  affidavit  by  the  defendant  has  been  held  good. 
{^mes  V.  Merriman,  9  Wend.  498.)  It  probably  appeared  in 
that  case  that  the  cause  was  noticed  for  trial  and  that  the  de- 
fendant attended  the  circuit  without  his  attorney,  and  so  was 
better  able  than  the  attorney  to  prove  what  took  place  at  the 
circuit.  Where  the  cause  is  not  noticed  for  trial,  the  affidavit 
should  always  be  made  by  the  attorney,  or  a  reason  should  be 
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assigned  why  it  is  made  by  another.  But  where  the  cause  is 
placed  upon  the  calendar  for  «trial,  the  affidavit  may  be  made 
by  the  counsel  who  attended  on  behalf  of  the  defendant.  The 
fact  of  its  being  on  the  calendar  is  sufficient  presumptive  evi- 
dence that  ihe  cause  is  at  issue,  that  it  has  been  noticed  for 
trial,  and  that  the  venue  is  in  the  county  where  the  plaintiflf 
proposed  to  try.  As  to  every  thing  else  essential  to  the  mo- 
tion, the  counsel  must  generally  be  as  well  prepared  as  the 
attorney,  and  many  times  better  prepared  than  he,  to  make 
the  necessary  affidavit. 

Motion  granted. 


AliOKTM0179« 

'Whore  the  time  to  plead  was  enlarged  by  a  comniiaBioner,  who,  after  the  original 
twenty  days  had  expired,  but  not  the  enlarged  time,  revoked  his  order  without 
qualification ;  held,  that  the  defendant's  default  for  want  of.  a  plea  mighl  be  rcfv* 
lariy  entered  immediately  after  the  revocation,  and  that  the  plaintiff  was  not 
bound  to  wait  twenty.four  hours. 

Motion  by  the  defendant  to  set  aside  the  default  and  subse- 
quent proceedings  for  irregularity.  An  order  was  made  by  a 
commissioner  enlarging  the  time  to  plead.  After  the  original 
twenty  days  had  expired,  but  before  the  enlarged  time  wasout, 
the  commissioner  revoked  his  order,  and  the  plaintiff  on  the 
same  day  entered  the  defendant's  default  for  want  of  a  plea. 

D.  Burwelly  for  the  defendant,  said,  the  plaintiff  should  have 
waited  at  least  twenty-four  hours  after  the  order  was  revoked 
before  entering  the  default. 

C.  Stevens^  contra. 

By  the  Gourtj  Beonson,  J.  The  commissioner  might  kare 
qualified^  the  revocation  of  his  ordu*  tehrgittg  the  time  to  plead^ 
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but  he  did  not.  The  moment  the  order  was  annulled  it  ceased 
to  have  any  influence,  and  the  default  was  consequently  regu- 
lar. 

Motion  denied. 


Schenck  vs.  Lathrop. 


In  suit!!  commenced  since  the  act  of  1840,  {Sess.  L.  1840,  p.  327,  §  2,)  a  comiacl 
fee  is  not  taxable  for  attending  prepared  for  trial,  but  onlj  for  actually  try. 
ing,  &c. 

The  question  is  the  same  in  relation  to  the  argument  of  a  demurrer,  bill  of  exccp. 
ticms,  &c.  in  cases  within  the  above  act 

J.  Crombiej  for  the  defendant,  moved  for  a  retaxation  of 
costs.  The  cause  was  noticed  for  trial  and  put  over  the  circuit 
on  the  defendant's  motion,  upon  payment  of  costs.  The  plain- 
tiff charged  and  the  taxing  officer  allowed  $5  as  a  counsel  fee 
for  attending  prepared  to  try,  &c. 

B»  D.  JVbxan^  contra. 

By  the  Court ^  Bronsox,  J.  An  attorney's  fee  has  been  al- 
iDwed,  although  the  attorney  did  jnot  attend  the  trial  or  the  ar- 
gument of  the  cause.  But  this  was  done  on  the  ground  that 
the  attorney,  as  such,  never  tries  or  argues  a  case,  and  the  fee 
for  those  services  was  supposed  to  be  given  for  preparing  the 
cause  for  trial  or  argument.  {Wilson  v.  lVkitey2  Wend.  265  ; 
Lamb  v.  Coe^  19  id.  127.)  The  revised  statutes  give  a  counsel 
fee  "  for  the  trial  of  a  cause  before  a  jury,"  &c.  "  or  attending 
prepared  for  such  trial."  (2  R.  S.  632,  §  17.)  And  a  coun- 
sel fee  was  allowed,  although  the  cause  was  not  tried.  {Bank 
o/Magara  v.  Austin j  6  Wend.  548.)  But  the  act  of  1840  has 
dropped  the  words  "  attending  prepared,"  &c.  and  only  gives  a 
counsel  fee  "  for  the  trial  of  a  cause."  {Statutes  of  1840,  p, 
327,  §  2.)     After  this  marked-  change  in  the  language  of  the 
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Statute,  I  do  not  see  how  a  counsel  fee  can  be  allowed,  except 
where  the  cause  is  actually  tried.  And  the  question  is  the  same 
in  relation  to  the  argument  of  a  demurrer,  bill  of  exceptions, 
Lc.  They  are  all  connected  together  in  the  same  clause  with 
the  provision  for  a  trial  fee.  Counsel  get  an  increased  fee 
under  the  present  law,  but  they  do  not  get  it  in  all  cases  where 
it  was  formerly  given. 

Motion  granted. 


Pierce  and  others  i;^.  Lyon. 

An  •ctioQ  baying  been  Imnight  on  two  pnmuMory  noitB,  copies  of  which  were  scrv. 
cd  with  the  declaration  porsaant  to  rule  IfI  of  May  term  1841,  the  plaint:tt*, 
bwfore  p^ca,  sacd  the  defendant  again,  declaring  on  an  account  which  became  due 
alter  the  first  suit  was  commenced ;  held^  that  a  rule  to  consolidate  ought  not  to 
be  granted,  inasmuch  as  it  would  enable  the  defendant  to  plead  to  the  entire 
demand  without  an  affidavit  of  mor  ts,  and  thus  improperly  delay  the  collection 
of  the  notes. 

Otherwise,  if  the  defendant  had  sworn  that  he  intended  to  suffer  judgment  by  de. 
fau^t  in  b.th  actions,  or  iiad  offered  to  accompany  any  plea  that  might  be  inter, 
pised  by  such  an  affidavit  as  would  have  been  necessary  in  pleading  to  the  firct 
acton.    Sgmble, 

CoKSCLiDATiON.  On  the  22d  of  June  last,  the  plaintiffs 
commenced  a  suit  against  the  defendant  on  two  promissory 
nctcSj  copies  of  which  were  served  with  the  declaration  to- 
gether with  a  notice  that  they  constituted  the  only  cause  of  ac- 
tion on  which  the  plaintiffs  relied.  On  the  £Sth  day  of  the 
same  month  the  plaintiffs  commenced  a  second  suit  a^^ainst  the 
defendant  on  an  account  for  goods  sold,  &c,  which  became  due 
on  the  25th  day  of  that  month,  after  the  first  suit  was  com- 
menced. 

P.  Burwelly  for  the  defendant,  on  an  affidavit  that  the 
questions  which  would  arise  were  substantially  the  same  in 
both  suits,  moved  that  they  be  consolidated. 
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F.  Kinney^  for  the  plamtiffs,  atlrailted  ihat  the  inolion  might 
De  granted  although  the  first  suit  was  commenced  before  the 
debt  for  which  the  second  action  was  brought  became  due. 
{Dunning  v.  Bank  cf  Auburn ,  19  Wend.  23.)  But  he  relied 
on  the  fact  that  there  was  no  affidavit  of  a  defence  of  any  kiiii), 
and  that,  if  the  suits  were  consolidated,  the  defendant  might  de- 
lay the  plaintiffs  by  putting  in  a  plea  without  oath  ;  whereas,  as 
to  the  first  suit,  the  defendant  could  not  plead  without  an  affida- 
vit of  merits  or  of  the  truth  of  the  plea.  (22  Wend.  644,  ncte^ 
first  rule  of  May  term^  1840.) 

By  the  Court ^  Bronson,  J.  As  the  second  debt  was  not  due 
when  the  first  action  was  commenced,  and  as  the  effect  of  a 
consolidation  might  be  to  delay  the  collection  of  the  notes,  al- 
though there  may  be  no  defence  in  that  action,  I  think  the  motion 
should  be  denied.  If  the  defendant  had  sworn  that  he  intend- 
ed to  suffer  jutlgment  to  pass  by  default  in  both  actions,  or  if 
he  had  otfered  to  accompany  any  plea  that  he  might  put  in 
with  such  an  affidavit  as  would  have  been  necessary  on  plead- 
ing to  the  first  action  alone,  the  motion  might  have  been 
granted. 

Motion  denied. 


The  Saratoga  Mutual  I^'suRA^xE  Company  vs.  Dubam  and 

others. 

An  affidavit  on  which  to  found  a  motion  for  judgment  as  in  case  of  nonsuit  is  suffi- 
c.ent,  thougrh  it  merely  state  that  t'tnce  has  been  joined,  without  ezpreasly  show, 
ing  the  issue  to  be  one  of  fact. 

A.  Taber^  for  the  defendant,  on  an  affidavit  that  issue  was 
joined  on  such  a  day,  and  that  the  plaintififs  had  neglected  to 
nptice  the  cause  for  trial,  &c.  moved  for  judgment  as  in  case  of 
nonsuit.  * 
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DowB  V.  Boughton. 

JV.  Hiil^  Jr.  for  the  plaintiffs,  objected,  that  the  affidavit  was 
not  sufficient,  because  it  did  not  state  that  an  issue  o{  fact  had 
been  joined  ;  it  may  have  been  an  issue  in  law^  and  nothing  is 
to  be  taken  by  inlendnrient  on  a  motion  for  judgment  as  in  case 
of  nonsuit.  He  cited  and  commented  on  2  R.  S.  343,  §  82; 
Brooks  V.  Hunt^  (3  Caines^  Rep,  128  ;)  Grah.  Pr.  614, 615, 2d 
ed.     But 

Bronson,  J.   said  the  affidavit  was  sufficient. 

Motion  granted. 


Dows  and  others  vs.  Boughtom  and  others. 
The  same  vs.  The  same. 

Where,  aflcr  judgment  and  execution  against  a  defendant,  he  was  let  in  to  defend 
on  terms,  the  judgment  and  execution  to  stand  as  security,  and  the  plaintiff  af- 
tcrwards  obtained  a  verdict ;  held,  that  the  latter  was  entitled  to  an  order  upon 
the  defendant  to  pay  the  taxed  costs  of  the  proceedings  subsequent  to  the  judg- 
ment, un  demand,  or  that  an  attachment  issue  agabist  him. 

After  judgments  in  these  actions  had  been  perfected  for  the 
plaintiffs,  and  executions  had  been  issued,  the  defendants,  on 
application  to  the  court,  were  let  in  to  defend  on  terms,  and 
the  judgments  and  executions  were  ordered  to  stand  as  a  secu- 
rity. On  trying  the  actions  the  plaintiffs  obtained  verdicts  in 
their  favor,  which  the  defendants  moved  to  set  aside,  but  the 
motions  were  denied.  The  plaintiffs  taxed  the  costs  of  the 
proceedings  subsequent  to  the  judgments ;  and  a  motion  on 
their  behalf  was  now  made  for  an  order  that  the  defendants  pay 
those  costs,  or  that  an  attachment  issue  against  them. 

D.  Burwelly  for  the  defendants,  said,  the  costs  ought  to  be 
collected  by  execution  and  not  by  attachment ;  otherwise  the 
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defendants  might  be  imprisoned  in  a  case  where  imprisonment 
for  debt  had  been  abolished.  The  judgment  record  may  be 
amended  so  as  to  include  these  costs,  or  a  second  judg- 
ment may  be  entered  by  way  of  suggestion  on  the  record, 
and  the  costs  be  collected  by  execution  against  the  defendants' 
property. 

By  the  Courtj  Bronson,  J.*  We  cannot  amend  the  record 
by  increasing  the  amount  of  the  recovery,  without  endangering 
the  lien  which  the  plaintiflfs  have  obtained  by  docketing  the 
judgment ;  and  by  amending  the  writ  oi fieri  facias  now  in  the 
sheriff's  hands,  we  might,  perhaps,  affect  the  levy  upon  person* 
al  property.  As  to  rendering  a  second  judgment  in  the  same 
suit,  either  by  way  of  suggestion  or  otherwise,  I  am  not  aware 
of  any  precedent  for  such  a  practice,  excepfin  the  actions  of 
account  and  partition,  and  I  think  it  cannot  be  done.  The 
defendants  were  let  in  to  defend  as  a  matter  of  favor  after 
a  judgment  had  been  regularly  entered  against  them,  and  if 
they  will  not  now  pay  the  additional  costs  to  which  the  plain- 
tiffs have  been  put,  they  can  have  no  just  ground  for  complaint 
if  the  payment  of  those  costs  is  enforced  in  the  only  way  which 
will  not  work  any  further  prejudice  to  the  plaintiffs  than  they 
have  already  suffered  by  the  delay  of  their  proceedings.  Un- 
der the  former  practice  of  the  court,  there  can  be  no  doubt  that 
these  costs  might  be  collected  by  attachment,  and  where  there 
was  formerly  a  remedy  of  that  kind  it  may  still  be  pursued. 
(2  R,  S.  534,  §  1,  sub.  8.)  And  this  is  so,  although  the  party 
has  an  adequate  remedy  in  another  form.  (Brockway  v.  Copp^ 
2  Paige,  578.)  On  service  of  a  copy  of  the  order  now  to  be 
made,  and  a  demand  of  the  costs  which  have  been  taxed,  the 
defendants  must  pay  the  same,  with  the  costs  of  this  motion,  or 
an  attachment  may  issue  against  them. 

Ordered  accordingly. 
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Anonymous. 


Anonymous. 

An  attachment  ag^ainst  a  foreign  corporation  cannot  be  allowed  by  a  judge  or  com 

misBioner  during  the  actual  Uision  of  the  court. 
Accordingly,  where  an  attachment  was  thus  allowed,  though  during  the  third 

week  of  the  session ;  held^  irregular. 

E,  F.  Smitk  moved  to  set  aside  the  attachment  which  had 
been  issued  against  the  defendants,  who  were  a  foreign  corpo- 
ration, on  the  ground  that  it  was  allowed  by  a  supreme  court 
commissioner  while  the  court  was  sitting  in  the  third  week  of 
the  last  July  term.  He  cited  Bennett  v,  Hartford  Ins.  Co.  (19 
Wend.  46.) 

0.  Meadsy  for^the  plaintiff,  distinguished  this  from  the  case 
cited.  There  the  attachment  was  issued  within  the  first  two 
weeks  of  the  term  ;  but  here  it  was  not  issued  until  the  third 
week,  which  should  be  regarded  as  in  vacation  for  all  the  pur- 
poses of  this  proceeding,  although  the  court  was  still  sitting. 
(2  R.  S,  197,  §  4—6.) 

By  the  Courts  Bronson,  J.  Attachments  against  foreign 
corporations  may  be  issued  by  the  court — which  must  mean 
when  it  is  in  session — or  by  a  judge  or  commissioner  "  in  va-  . 
cation."  (2  R.  S.  459,  §  16.)  The  intention  of  the  legisla- 
ture seems  to  have  been  that  the  court  should  be  moved  when- 
ever that  course  was  practicable  ;  but  in  other  cases,  to  prevent 
a  failure  of  justice,  the  writ  might  be  allowed  at  chambers. 
For  some  purposes  the  terms  of  the  court  are  considered  as 
ending  with  the  second  week ;  but  the  issuing  of  attachments 
is  excepted  from  that  provision.  (2  R.  S.  197,  §5.)  The 
commissioner  was  not  authorized  to  allow  the  writ  in  term 
time. 

Motion  granted. 
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Hart  V.  Buttcrficld. 


Hart  vs,  Buttebfield  and  others. 

A  judge  at  chambers  has  no  power  as  to  the  costs  of  proceedings  before  him,  ex- 
cept in  cases  specially  provided  for  by  statute. 

Accordingly,  a  circuit  judge  having  ordered  that  a  defendant  be  discharged  from 
arrest  on  filing  common  bail,  and  that  the  plaintiff  pay  the  costs  of  the  motion  ; 
HELD,  irregular. 

Where  a  defendant  may  be  held  t'j  bail  without  an  order  for  that  purpose,  it  is  com. 
pctcnt  for  him  to  apply  to  a  judge  at  chambers  or  a  commissioner  to  mitigate 
the  bail  or  be  discharged  on  fHing  common  bail. 

If  a  defendant  be  held  to  bail  pursuant  to  a  judge's  order^  no  other  judge  or 
officer  out  of  court  can  vacate  or  modify  the  order ;  the  defendant  should  ap- 
ply either  to  the  same  officer  or  directly  to  the  court  for  that  pui^ose. 

In  geneml,  however,  where  an  order  has  been  made  by  a  judge  at  chambers  or  a 
c  )mmlspioncr,  the  proper  coarse  is  to  apply  ^rst  to  him  to  vacate  it,  and  his  de. 
ciaion  upon  the  application  may  be  brought  before  the  court  on  motion  in  the 
nature  of  an  appeal.     Per  Baonson,  J. 

One  judge  or  commissioner  has  no  power  to  set  aside  an  order  made  by  another 

Action  for  libel,  in  which  the  defendants  were  arrested  and 
held  to  bail  in  the  sum  of  $2500,  by  virtue  of  an  order  of  the 
recorder  of  the  city  of  New- York  endorsed  upon  the  capias. 
The  defendant  Butterfield  thereupon  applied  to  the  circuit  judge 
and  obtained  an  order  that  the  plaintiff  show  cause  before  the 
judge  at  chambers  why  the  defendant  should  not  be  discharged 
on  filing  common  bail.  On  the  appointed  day  for  showing 
cause  the  judge  made  ah  order  that  Butterfield  be  discharged 
On  filing  common  bail,  and  that  the  plaintifif  pay  $10,  as  costs 
of  the  motion. 

J.  C,  Harty  for  the  plaintiff,  now  moved  to  vacate  the  order 
of  the  circuit  judge,  on  the  grounds,  among  others,  that  he  had 
no  authority  either  to  make  an  order  discharging  from  bail,  or 
to  allow  costs. 

T,  Warner^  for  the  defendant  Butterfield,  opposed  the  mo- 
tion. 
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Hart  V.  Butterfield. 

By  the  Court ^  Baoxson,  J.  A  judge  at  chambers  cannot  al- 
low costs  except  where  the  case  has  been  specially  provided 
for  by  statute,  and  no  such  provision  has  been  made  in  refer 
ence  to  a  proceeding  of  this  kind.  Probably  the  attention  of 
the  judge  was  not  called  to  the  question  of  costs  at  the  time 
the  order  was  drawn  up. 

In  cases  where  the  defendant  may  be  held  to  bail  without  a 
judge's  order,  he  may  apply  to  a  judge  at  chambers  or  a  com- 
missioner for  an  order  that  the  plaintiff  show  cause  of  action, 
and,  after  hearing  the  parties,  the  judge  may  make  an  order  ei- 
ther mitigating  bail,  or  discharging  the  defendant  on  his  filing 
common  bail.  But  I  am  not  aware  of  any  such  practice  where 
the  defendant  has  been  held  to  bail  in  pursuance  of  a  judge's 
order.  The  remedy  in  that  case,  if  the  defendant  has  any 
grounds  for  complaint,  is  an  application  to  the  court  to  set  aside 
or  modify  the  order  to  hold  to  bail.  Such  was  the  course  ta- 
ken in  Classon  r.  Gould^  (2  CaineSj  47,)  Van  Vechten  v.  Hop- 
kinsy  (2  John.  R.  293,)  and  Jforton  v.  Bamum^  (20  John,  R, 
337.)  In  general,  when  an  order  has  been  made  by  a  judge  at 
chambers  or  a  commissioner,  the  proper  course  is  to  apply  to 
the  same  officer  to  vacate  his  order,  and  his  decision  upon  the 
application  may  be  brought  before  the  court  on  motion  in  the 
nature  of  an  appeal.  In  the  case  of  an  order  to  hold  to  bail,  how- 
ever, the  defendant,  as  will  be  seen  from  the  cases  already  cited, 
may  apply  to  the  court  in  the  first  instance,  and  without  asking 
the  officer  to  vacate  the  order.  But  when  an  order  has  been 
made  by  one  judge  or  commissioner,  no  other  judge  or  com- 
missioner can  set  it  aside.  That  can  only  be  done  by  the  court, 
or  by  the  officer  who  made  the  order.  A  different  rule  would 
lead  to  endless  controversy.  Two  officers  might  alternately 
revoke  each  other's  orders  ad  infinitum.  The  order  to  hold  to 
bail  could  only  be  set  aside  or  modified  by  the  recorder  who 
made  it,  or  on  application  to  the  court. 

Motion  granted. 
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Akontmous. 

In  genenl,  witnesBes  must  attend  at  the  time  for  whidi  they  aie  mbpcBiuied,  on 
peril  of  loeingr  their  fsee  if  anj  detriment  be  eajSered  by  the  party  in  conaeqaence 
of  their  absence ;  and  where  they  are  not  entitled  to  fees,  none  can  be  taxed  for 
them  against  the  opponte  party. 

Where,  however,  the  defendant  on  the  first  day  of  the  circuit  obtained  a  pos^ne- 
ment  till  the  next  oircmt  on  payment  of  coats,  and  the  plaintiff's  witnesses,  who 
lived  at  a  great  distance,  started  in  time  to  arrive  on  the  openmg  of  the  court 
pursuant  to  the  subpoena,  but  were  accidentally  detained  without  any  fftult  on 
their  part  so  that  they  did  not  arrive  till  the  morning  of  the  second  day,  which 
was  before  the  cause  was  reached  on  the  calendar :  Held,  that  the  witnesssi^  fees 
were  taxable  as  part  of  the  phuntifT's  costs  of  the  ciieuft. 

If  a  defendant  apply  for  a  postponement  at  the  opening  of  the  court  upon  the  first 
day  of  the  circuit,  and  before  the  arrival  of  the  plaintiff's  witnesses,  the  judge 
may  suspend  making  the  order  so  as  to  give  a  reasonable  time  for  the  witnesses 
to  arrive,  unless  the  defendant  will  stipulate  to  pay  fheiir  foes  in  ease  they  attend* 
Semlde, 

WiTincssEs'  FEES.  The  plaintiiT's  witnesses,  who  liyed  at  the 
distance  of  one  hundred  miles  and  upwards  from  the  place  of 
trial,  were  subpoenaed  for  the  first  day  of  the  circuit,  and  start* 
ed  in  season  to  arrive  there  at  the  opening  of  the  court  on  the 
first  day  ;  but,  in  consequence  of  an  accident  by  the  way,  the 
witnesses  did  not  arrive  until  the  morning  of  the  second  day. 
On  the  morning  of  the  first  day,  before  any  cause  had  been 
tried,  the  defendant  put  the  cause  over  the  circuit  on  payment 
of  costs.  After  the  witnesses  arrived,  which  was  before  the 
cause  had  been  reached  on  the  calendar,  the  plaintiff  taxed  bis 
costs,  and  was  allowed  for  the  fees  of  the  witnesses. 

D.  Burwellj  for  the  defendant,  now  moved  for  a  re-taxation, 
and  cited  Booth  v.  Smithy  (5  Wend.  107,)  where  it  was  held 
that  a  witness  was  not  entitled  to  fees  who  did  not  arrive  until 
after  the  cause  had  been  tried. 

O.  Miods^  contra. 

Vol.  in.  68 
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Ex  parte  Cl^p«r, 

By  the  Courts  Bronson,  J.  As  the  witnesses  were  only  pre- 
rented  by  an  accident  from  being  present  at  the  opening  of  the 
circuit,  and  they  actually  arrived  before  the  court  opened  on 
the  second  day,  and  before  the  cause  had  been  reached  on  the 
calendar,  I  think  they  were  entitled  to  fees.  It  is  true  that  the 
plaintiff  could  not  hare  made  the  necessary  affidavit  of  the  at- 
tendance of  witnesses  when  the  cause  was  put  over  on  the 
morning  of  the  first  day ;  but  as  the  witnesses  had  been  subpoe- 
naed from  a  considerable  distance,  it  was  not  unreasonable  to 
wait  until  the  next  morning  for  their  arrival.  If  the  parties 
had  not  arranged  the  question  of  witnesses'  fees  by  stipulation, 
the  judge  would,  I  presume,  have  suspended  his  order  for  put- 
ting off  the  trial  so  as  to  give  a  reasonable  time  for  the  arrival 
of  the  witnesses.  I  agree  that  witnesses  must  dittend  at  the 
time  for  which  they  are  subposnaed,  at  the  peril  of  losing  their 
fees  if  any  detriment  comes  upon  the  party  in  consequence  of 
iheir  absence ;  and  where  they  are  not  entitled  to  fees,  they 
cannot  be  taxed  against  the  opposite  party.  But  where,  as  in 
this  case,  there  is  no  fault  on  the  part  of  the  witnesses,  and  the 
party  who  subpcenaed  them  has  sustained  no  damage  in  conse- 
quence of  their  absence,  fees  may  be  allowed  and  taxed  against 
the  opposite  party. 

Motion  denied. 


Ex  parte  Clappxx  and   others. 

la  layfaif  oat  higfawajs  the  eomnii«ionen,  «■  wa^  aa  the  judgaa  befbie  wbom  the 
matter  m  brought  on  appeal,  ezerciae  a  ipeoial  aad  limited  juriadietkm ;  and 
although  it  may  be  pmrnned  till  the  contrary  appear  that  they  have  ptoeeedod 
legally,  yet  their  acta  may  be  hnpeaehed  by  lowing  that  they  ezooeded  their 
powoB.    Ptr  BaoNsoir,  J. 

The  pnriaiaik  of  the  atatate,  (1  R,  S.  514,  $  57,)  prohilMtmg  the  laying  oat  of  a 
road  throng  ifmrdt  ar  enclomtm^  eztenda  as  well  to  yarda  and  enokaorea  neoa^ 
my  to  the  «e  and  eqoyment  of  a  dwelling  hooM,  aa  to  thoaa  cwmnotod  with 
I  far  the  imrpuaaa  of  trade  or  manntetunai'' 
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Ob  iiioCk»  te  a  maadamni  to  compel  ommniwioiMHi  at  higfamiyi  to  take  the  nf 
eeaeTj  meennei  fior  opemng  a  road  prerioiidy  laid  out  bj  their  pwdeciewuip  in 
office,  it  appeared,  that  the  road  was  laid  out  through  the  door.yard  of  8^  teaTinf 
hii  well,  cow-died  and  part  of  his  com-cnb  in  the  itreet ;  that  it  encroached  alao 
vfcttL  the  garden  of  another  penon ;  that  neither  of  the  owners  had  oomeoted  to 
the  proceeding ;  and  that,  on  appeal  to  the  judges,  the  detenmnatton  of  the  com* 
mknoneEB  was  affinned.  Held,  that  the  whole  was  Toid  on  the  ground  of  «• 
oesi  of  jurisdiction,  and  tkat  the  mandamus  should  thereforo  be  denied. 

Eron  had  it  appeared  that  the  points  upon  whidi  jurisdiction  depended  wece  paaib 
ed  vpcai  by  Uie  eonunisBionflfs  and  judges,  fuere,  whether  their  rcspeetiTO  deda. 
Ions  would  hsTO  opeiated  to  conchide  against  collateral  hnpeacbment 

The  ease  of  Brittmn  r.  Kiim&ird,  (1  Bnd.  ^  Bing,  493,)  commflnted  on  and 
doubted* 

JV*.  SRUf  Jr.  for  the  relators,  moved  for  a  mandamus  to  the 
commissioners  of  highways  of  the  town  of  Schaghticoke, 
requiring  them  to  gire  notice  to  the  occupants  to  remove 
their  fences,  and  to  take  the  other  necessary  measures  for 
opening  a  certain  highway,  which  had  been  laid  out  by  the 
commissioners  of  highways  in  July,  1840,  and  which,  on  appeal 
by  Lyman  Shelden  and  Matthias  Snyder,  had  been  affirmed  by 
three  judges  of  Rensselaer  county  in  April,  1842.  Frcm  the 
affidavits  in  opposition  to  the  motion  it  appeared,  among  other 
things,  that  the  highway,  as  laid  out,  passes  through  the  door- 
yard  of  Shelden,  and  leaves  his  well,  cow-shed  and  part  of  his 
corn-crib  in  the  highway,  and  that  the  road  was  laid  out  without 
his  consent.  The  highway  also  encroaches  on  the  garden  and 
cow-shed  of  Snyder,  and  was  laid  out  without  his  consent. 
All  these  '^erections  existed  before  the  road  was  laid  out. 
The  present  commissioners  stated  in  their  affidavit  that  they 
were  advised  by  their  counsel  and  believed,  that,  by  opening  the 
road,  they  would  subject  themselves  to  damages,  inasmuch  at 
the  road  Mras  so  laid  out  by  the  former  commissioners  as  to  en- 
croach upon  the  yards  and  fixtures  of  Shelden  and  Snyder. 

/.  Pierson^  for  the  commissioners,  said,  they  would  be  liable 
to  an  action  of  trespass  should  they  proceed  to  open  the  road. 
(1  R.  S.  614,  §  57 ;  Clark  v.  Phelps^  4  Cowen  190 ;  Laming 
T.  Coiwell,  4  Paige,  619, 623.) 
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Ex  pnrte  Clapper. 

Hilly  in  reply,  said,  the  commissioners  who  laid  out  the  high* 
way  and  the  judges  who  affirmed  their  doings  must  be  taken 
to  have  adjudged,  either  that  the  road  was  not  laid  through  any 
buildings  or  fixtures,  or  that  the  owners  had  consented  3  and  al- 
though this  was  a  jurisdictional  fact,  the  decision  of  the  judges 
especially  is  conclusive.  He  cited  Brittain  v.  Kinnaird^  (1  Brod» 
^  Bing.  432  ;)  Van  Steenburgh  v.  Bigelow,  (3  Wend.  42  ;) 
Barber  v.  Winslow^  (12  Wend.  102 ;)  Birdsall  v.  Phillips^ 
(17  Wend.  464  ;)  Cowen  4r  HUPs  Jfotes  to  Phil.  1016—20 ; 
Beits  V.  Bagley^  (12  Pick.  672.) 

By  the  Courty  Bbonson,  J.  Without  the  consent  of  the 
owner,  no  road  can  be  laid  out  ^'  through  any  buildings ;  or 
any  fixtures  or  erections  for  the  purposes  of  trade  or  manufac- 
tures ;  or  any  yards  or  enclosures  necessary  to  the  use  and 
enjoyment  thereof."  (1  R.  S.  514,  §  57.)  The  words  "  yards 
or  enclosures"  apply  to  ^^  buildings,"  as  well  as  to  ^^  fixtures  or 
erections  for  the  purposes  of  trade."  {See  Clark  v.  Phelps^ 
4  Coweny  190 ;  Lansing  v.  Caswell^A  PO'ig^^  523.)  The  road 
passes  through  the  door-yard  and  buildings  of  Shelden,  and 
leaves  his  well  in  the  street.  It  also  encroaches  on  the  cow- 
shed of  Snyder.  The  commissioners  of  1840  exceeded  their 
jurisdiction  in  laying  out  the  road  without  the  consent  of  the 
owners  of  the  yard  and  buildings,  and  the  matter  is  not  helped 
by  the  subsequent  afiirmance  of  their  proceedings  by  the  judges 
on  appeal.  The  present  commissioners  would  be  answerable 
in  an  action  of  trespass,  if  they  should  proceed  to  open  the 
road  through  the  yard  and  buildings  of  Shelden  and  Snyder. 
{Clark  V.  Phelps^  4  Cowen^  190.)  Clearly  we  ought  not  to 
compel  them  by  mandamus  to  commit  a  trespass. 

There  is  room  for  doubt  whether  the  case  of  Brittain  v 
Kinnairdj  (1  Brod.  ^  Bing.  432,)  can  be  supported.  But 
however  that  may  be,  the  case  can  be  distinguished  from  the 
one  before  us.  There  the  magistrate  had  directly  and  necessa- 
rily adjudicated  upon  the  fact  on  which  his  jurisdiction  de- 
pended.    But  it  is  not  so  here.     It  does  not  appear  that  either 
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Tbi^  Manu&cturen  and  Mechanics'  Bank  &e.  of  Philadelphia  v.  Cowdm. 

the  commissioners  or  the  judges  have  undertaken  to  decide 
that  there  was  no  door-yard  or  buildings  in  the  site  of  the  road. 
These  officers  in  laying  out  highways  exercise  a  special  and 
limited  jurisdiction,  and  although  it  may  be  presumed  until  the 
contrary  appear  that  they  have  acted  legally,  it  is  quite  clear 
that  their  acts  may  be  impeached  by  showing  that  they  exceed- 
ed their  powers.    I  do  not  think  it  necessary  to  refer  to  books ; 

the  principle  is  a  familiar  one. 

Motion  denied. 


TbE  Maiojfacturebs  &  Mechanics'  Bank  of  the  Northern 
Liberties  in  the  Co.  of  Philadelphia  vs.  Cowden  and 
others. 

In  order  to  authenticate  affidavits  taken  in  another  itate,  pnmiant  to2  R.  S,  396, 
i  25,  it  is  not  necessary  to  follow  the  letter  of  the  statute :  a  substantial  compli. 
ance  with  its  provisions  is  sufficient. 

Accordingly,  where  an  affidavit  purported  to  have  been  taken  beCsre  E.  L.  "  Fred, 
dent  judge  8th  district.  Pa.,"  and  then  followed  a  certificate  under  the  seal  of  the 
court  of  oommon  pleas  of  Lycoming  county,  Pa.,  thus :  "  I,  H.  M.,  Prothono^ 
tary  of  the  court  of  common  pleas  of  the  county  of  Lycoming,  within  the  8th 
judicial  district  of  Penosylvania,  do  hereby  csrtify  tiiat  E.  L.  whose  name  is 
subscribed  &c.  is  {resident  judge  of  the  court  of  ccsounon  pleas  of  tiie  8th  judi- 
cial district,'*  &C. :  Held^  a  sufficient  authentication  to  allow  the  affidavit  to  bo 
read. 

In  general,  a  power  of  attorney  to  confess  judgment  becomes  inoperative  after  a 
smgle  exercise  of  it,  and  will  not  authorize  the  entry  of  a  second  judgment. 

Accordingly,  a  power  having  been  executed  by  A.,  B.  and  C,  aathorizing  the  txnu 
fession  of  a  judgment  against  them  and  each  of  them  in  Pennsylvania  or  dse. 
where,  a  judgment  was  entered  up  under  it  ki  that  stete,  agamst  C,  and  afto^ 
wards  another  in  this  stats,  against  all  the  parties :  Heldf  that  the  power  was 
exhausted  as  to  C.  by  the  entry  of  the  first  judgment ;  and  because  he  was  incki- 
ded  in  the  second,  it  was  set  aside  asiiregular., 

Tlie  result,  it  uema^  would  have  been  the  same,  had  the  power  been  in  tenns  to 
confesB  2k  judgment  or  judgments  &.c. 

On  the  16th  day  of  April,  1841,  the  defendants  Cowden  and^ 
Bdjd  of  the  state  of  Pennsylvania,  and  St.  John  of  the  state* 
of  New-Jerisey,  an  ^heii^sdrety,  executed  to  the  plaint^  a  b^»d' 
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Th6  Maxni&ctiiren  and  Mechanictf*  Bank  &o.  of  Philadriphfa  •.  CowdoL 

in  the  penalty  of  $50,000— conditioned  to  pay  $25,000— and  a 
warrant  of  attorney,  directed  ^^  to  Thomas  D.  Smith,  Esq.  attorney 
of  the  court  of  common  pleas  at  Philadelphia,  in  the  county  of 
Philadelphia,  in  the  state  of  Pennsylvania,  or  to  any  other  attor- 
ney of  the  said  court  or  of  any  other  court  there  or  elsewhere,  or 
to  any  prothonotary  of  any  of  the  said  courts."  After  reciting  the 
bond,  the  power  proceeded  thus  :  '^  These  are  to  desire  and  au- 
thorize  you  or  any  of  you  to  appear  for  us  and  each  of  us^  our 
and  each  of  our  heirs,  executors  or  administrators,  in  the  said 
court  or  elsewhere,  in  an  action  of  debt  there  or  elsewhere 
brought  or  to  be  brought  against  us  and  each  of  us,  our  and 
each  of  our  heirs  &c.,at  the  suit  of  the  said  bank,  their  succes* 
sors  or  assigns,  on  the  said  obligation,  as  of  any  term  &c.^and 
confess  judgment  thereupon  against  us  and  each  of  us,^'  &c. 
On  the  17th  of  June,  1841,  judgment  was  entered  against  Coto- 
deny  by  virtue  of  the  warrant  of  attorney,  in  the  court  of  com- 
mon pleas  of  the  county  of  Northumberland  in  the  state  of 
Pennsylvania  ;  execution»  were  issued  upon  the  judgment  and 
levied  upon  a  large  amount  of  property.  On  the  2d  day  of 
October,  1841,  another  judgment  was  entered  agabst  all  of  the 
defendants,  by  virtue  of  the  same  warrant  of  attorney,  in  the 
supreme  court  of  this  state,  which 

H,  Orajfy  for  the  defendants,  now  moved  to  set  aside  on  the 
ground  that  a  second  judgment  was  wholly  unauthorized.  He 
cited  Campbell  v.  Canorij  {Jlddis.  Rep.  267 ;)  Martin  v.  Bex, 
(6  Serg.  «•  RawUy  296  ;)  JTeff  v.  Barry  (14  id.  166  j)  Ulrich 
V.  Voneiduj  (1  Penrose  tr  WattSy  246.) 

/.  jS.  Bosworthy  for  the  plaintiffs,  contended  that  the  warrant 
of  attorney  would  authorize  the  entry  of  more  than  one  judg^ 
ment.  He  also  took  exception  to  the  authentication  of  one  of 
the  affidavits  on  which  the  motion  was  founded.  It  purported 
to  be  ^'  subscribed  and  sworn  to  before,  &c.,  at  Williamsport| 
Lycoming  county,  Pennsylvania,  this  10th  day  of  June^  A.  D* 
1842.    Ellis  Lewis,  President  judge  8th  distrioty  Pa.?'    Tktr* 
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was  then  a  certificate  as  follows :  ^'  State  of  Pennsylvania,  Ly- 
coming county,  ss  :  I,  Hepburn  M'Clure,  Prothonotary  of  the 
court  of  common  pleas  of  the  county  of  Lycoming,  within 
the  eighth  judicial  district  of  Pennsylvania,  do  hereby  certify 
that  Ellis  Lewis,  whose  name  is  subscribed  to  the  within  certif- 
icate, is  president  Judge  of  the  court  of  common  pleas  of  the 
8th  judicial  district  of  Pennsylvania,"  &c.  Signed,  and  the 
seal  of  the  court  affixed.  The  objection  was,  that  it  did  not  ap- 
pear that  Ellis  Lewis,  though  a  judge  of  the  8th  judicial  dis- 
trict,  was  a  judge  of  the  court  of  common  pleas  of  Lycoming 
county.  Another  certificate  of  the  same  prothonotary,  attached 
to  a  record  accompanying  the  papers,  stated  that  Ellis  Lewis 
^'  is  president  judge  of  the  8th  judicial  district  aforesaid,  and 
that  by  virtue  of  his  office  he  is  president  judge  of  tke  several 
courts  of  common  pleas  within  the  said  district?^ 

By  the  Courty  BaoNSoir,  J.  It  is  hardly  necessary  to  resort 
to  the  second  certificate  of  the  prothonotary.  The  matter  is 
plam  enough  without  it.  The  eighth  judicial  district  includes 
several  counties,  in  each  of  which  there  is  a  court  of  common 
pleas,  and  Ellis  Lewis  is  the  presiding  judge  in  each  of  those 
courts.  Lycoming  county  is  within  the  eighth  judicial  district, 
and  thus  it  appears  that  the  affidavit  was  sworn  before  a  judge 
af  the  court  of  common  pleas  of  Lycoming  county.  (2  R.  S. 
396,  §  2&.)  It  is  not  necessary  to  follow  the  letter  of  the  stat- 
ute. A  substantial  compliance  with  its  provisions  is  sufficient. 
{Belden  v.  Devoe^  12  Wend.  223.) 

I  do  not  think  it  necessary  to  enquire  whether  the  warrant 
of  attorney  was  of  any  force  out  of  the  state  of  Pennsylvania. 
Conceding  that  a  judgment  might  originally  have  been  entered 
in  this  state,  the  warrant  contained  no  authority  for  entering  a 
second  judgment  any  where.  After  the  entry  of  the  judgment 
in  Pennsylvania,  the  power  w^s  functus  officio.  This  is  fully 
established  by  the  cases  cited  at  the  bar,  and  is  plain  enough 
in  principle.  If  the  warrant  had  been  to  confess  a  judgmelit 
or  judgments,  in  the  plural,  it  seems  that  a  second  judgment 
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CQttld  DOt  be  entered  until  the  first  judgment  had  been  reTersed 
or  set  aside.  {Fairchiid  v.  Camac^Z  Wash.  C.  C.  Rep.  558.) 
But  here  there  is  nothing  to  show  that  more  than  one  judgment 
was  intended. 

As  the  first  judgment  was  entered  against  Cowden  alone,  it 
may  be  that  the  plaintiffs  would  have  been  warranted  in  taking 
a  second  judgment  against  the  two  other  obligors  in  the  bond. 
But  Cowden  has  been  included  in  the  second  judgment,  and  as 
to  him  the  power  was  clearly  spent  when  the  judgment  was  en- 
tered in  Pennsylvania 

Motion  granted. 


Ex  parU  Rutteb. 

Refbreei  may  adjovm  for  a  reaaonaUe  time  on  tfa«ir  oton  fMtion,  without  tlia  oon- 

fent  of  partiefl ;  and  the  only  limitatioii  in  the  itatate  in  relatum  toeoeh  adjoom. 

menti  w^  that  they  ehall  "  be  necenary,^ 
Of  this  necessity  the  referees  are  to  judge ;  though  the  court  may  enquire  into  the 

matter  for  the  purpose  of  seeing  that  the  power  is  not  ezerotsad  oppreniTely,  and 

that  no  onreasonaUe  delay  takes  place.     Per  Bronson,  J. 
Such  adjournments,  though  they  extend  the  hearing  beyond  the  next  term^  will 

not  put  an  end  to  the  authority  of  the  referees. 
Otherwise  of  an  adjournment  beyond  the  term,  if  granted  on  motum  of  one  of  th$ 

partiea,  without  the  consent  of  the  other. 
If  a  party  to  a  reference  desire  a  pos^onement  beyond  a  term,  his  proper  come  Is 

to  apply  to  the  court 
Where  an  adjournment  of  a  reference  is  proposed  beyond  a  term,  which  one  of  the 

parties  intends  to  avail  himself  of,  if  granted,  as  irregular,  he  dioold  object  in 

such  manner  as  to  apprise  the  referees  of  his  intiwition  ;  and  if  he  do  not,  bat 

merely  say  he  etuimt  eoneent,  he  will  be  precluded  from  taking  the  objection  •£- 

lerwarda.    Semble. 

On  motion  for  a  mandamus  or  prohibition,  tbe  only  question 
made  by  the  counsel  was,  on  the  power  of  referees  to  adjourn 
the  hearing  of  a  cause  pending  before  them.    John  Osgood 
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was  plaintiff  and  the  relator  if^  defendant  in  an  action  jpend- 
ing  in  the  New-York  C.  P.,  which  was  referred  to  three  refe- 
ree. The  first  m^etitig  of  the  referedi  was  on  the  17th  day 
oi  February,  1842|  ^hich  was  in  the  January  term  of  the  court. 
After  eitaminlng  one  idtness,  the  refer^^,  on  the  defendant's 
motioki,  adjourned  the  hearing  to  thk  24th  of  February.  On  that 
day  only  two  df  the  referees  attfeilded ,  ahd  a  fai^W  notice  was  given 
for  the  7th  of  March.  Upon  the  last  mentioned  day,  after  exam- 
ining two  witnesses,  the  referees,  od  the  defendant's  motion,  ad- 
jburhed  to  the  16th  of  March,  when  the  defendant  again  ap- 
plied for  an  adjournnient,  which  was  granted  on  payment  of 
costs,  to  the  18th  day  of  March,  being  the  last  day  but  one 
of  the  February  term.  On  that  day  the  referees  met  and  con- 
tinned  the  examination  of  the  plaintiff's  witnesses  until  near 
midnight,  and  then  adjourned  to  the  24th  of  March.  This  ad- 
jonrnment,  Mich  went  hey&nd  the  ternij  was  not  asked  for  by 
the  plaintiff,  and  the  deftndimt  made  no  ohjectionj  though  he 
hid  he  could  not  cmUeitt  to  it.  Oa  the  24th,  the  plaintiff's  ev- 
idence wtfs  closedj  the  defendant  not  attendbg.  The  referees 
then  adjourned  to  the  29th  of  March,  to  give  the  defendant  an 
opportunity  to  produce  his  witnesses,  on  the  supposition  that 
he  ttigfaft  have  forgotten  the  day  and  for  that  reason  had  not 
attended  on  the  JMth.  Notice  in  writing  was  given  to  the  de- 
fend^t  for  the  meeting  of  the  29th,  but  he  did  not  attend,  and 
ttie  referees  soon  afterwards  made  their  report  for  the  plaintiff. 
The  defendant  moved  to  set  aside  the  report  for  irregularity, 
vAich  motion  was  denied  by  the  C.  P. 

J.  Bolmesy  it/t  the  relator,  said  that  the  referees,  by  several 
successive  adjournments.  Had  postponed  the  hearing  from  the 
time  of  their  first  meeting  tb  a  dfty  beyond  the  (hen  hett  Feb- 
ninry  tena  df  th6  C.  P. ;  by  which  means  they  had  lost  all  ju- 
risdietitAi  ttf  Ae  catM,  aitd  the  tepott  mude  Ifl  the  February 
vacation  was  utterly  void.  This  point  was  decided  in  Jackion 
V.Itei^{»We^.9art.) 

Vol.  HI:  69 
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J.  jS.  Bosworth  opposed  the  motion. 

By  the  Courts  Bbonson,  J.  It  is  a  mistake  to  suppose  this 
question  was  decided  in  Jackson  y.  Ives.  In  that  case  the  ref- 
erees, on  the  application  of  one  party,  which  was  opposed  by 
the  other,  adjourned  or  postponed  the  hearing  from  the  10th  of 
April  beyond  the  then  next  May  term  of  the  court ;  and  it  was 
remarked  that  this  ^^  exceeded  the  power  expressly  conferred 
on  the  referees"  by  the  statute.  But  what  was  the  effect  of 
this  and  other  alleged  ^^  irregularities,  if  they  must  be  deemed 
such,"  was  purposely  left  undecided.  There  is  no  intimation 
in  the  case  that  the  referees  lost  all  jurisdiction  of  the  cause. 
That  question  remains  to  be  decided. 

This  is  a  most  ungracious  motion  on  the  part  of  the  relator. 
He  asked  for  adjournments  as  often  as  the  referees  met,  down 
to  the  last  day  but  one  before  the  end  of  the  term,  and  when 
the  referees  then  proposed,  on  their  own  motion,  to  adjourn  for 
six  days,  he  made  no  objection.  He  only  said  he  could 
not  consent.  But  as  soon  as  the  term  had  gone  by,  he  refused 
to  appear,  and  moyed  to  set  aside  the  report  on  account  of  the 
delay  which  had  for  the  most  part  been  granted  as  a  favor  to 
him.  I  am  strongly  inclined  to  the  opinion  that  the  adjourn- 
ment from  the  I8th  to  the  24th  of  March,  which  went  beyond 
the  term,  should  be  regarded  as  having  been  made  with  the  as- 
sent of  both  parties.  It  is  true,  the  defendant  said  he  could 
not  consent,  but  he  made  no  objection.  When  the  referees 
proposed  the  adjournment,  if  the  defendant  did  not  approve  of 
it,  he  should  in  fairness  and  candor  have  told  the  referees  that 
he  denied  their  power  to  adjourn  beyond  the  term,  and  that  he 
intended  to  rely  on  the  objection.  If  this  may  be  regarded  as 
an  adjournment  with  the  consent  of  both  parties,  I  see  no  rea- 
son for  holding  that  the  referees  lost  the  power  of  afterwards 
proceeding  in  the  cause,  whatever  may  be  the  true  construction 
of  the  statute. 

But  it  is  not  necessary  to  put  the  case  upon  the  ground  of 
consent.    The  statute  provides  that  the  referees  '^  shall  pro^ 
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ceed  with  diligence  to  hear  and  determine  the  matter  in  con- 
troversy." (2  R.  8,  384,  §  42.)  ^^  They  shall  appoint  a  time 
and  place  for  the  hearing  and  shall  adjourn  the  same  from 
time  to  time  as  may  be  necessary ;  and  on  the  application  of  ei- 
ther party y  and  for  good  cause,  they  may  postpone  such  hearing 
to  a  time  not  extending  beyond  the  next  term  of  the  court  in 
which  the  case  is  pending."  (§  43.)  It  will  be  seen  that  the 
section  provides  for  delays  of  two  kinds.  First,  the  referees, 
after  appointing  a  time  and  place  for  the  hearing,  ^^  shall  ad- 
journ the  same  from  time  to  time  as  may  be  necessary."  This 
includes  all  those  adjournments  which  are  usually  made  by  the 
referees  on  their  own  motion^  such  as  the  necessary  adjourn- 
ments from  day  to  day  during  the  progress  of  the  hearing,  and 
adjournments  for  a  longer  period  where  such  a  course  is  requir- 
ed by  the  convenience  of  the  referees.  There  are  many  cases 
where  the  hearing  cannot  be  completed  in  one  day,  and  it  mui>t 
sometimes  happen  that  one  or  more  of  the  referees  will  be  pre- 
vented by  sickness,  family  afflictions  or  the  calls  of  urgent  busi- 
ness, from  continuing  the  investigation  from  day  to  day,  to  a 
conclusion.  In  such  cases  the  referees  may  adjourn  for  a  rea- 
sonable time  on  their  own  motion,  and  without  the  consent  of 
the  parties,  or  either  of  them.  The  only  limitation  in  the  stat- 
ute in  relation  to  such  adjournments  is,  that  they  shall  be  sucl 
*^  as  may  be  necessary."  Of  that  necessity  the  referees  must, 
from  the  nature  of  the  case,  be  the  judges.  The  court  may, 
however,  enquire  into  the  matter,  and  see  that  the  referees  do 
not  act  oppressively,  and  that  the  parties  are  not  delayed  for 
an  unreasonable  time.  But  such  adjournments,  although  they 
may  extend  the  hearing  beyond  the  next  term  after  it  was  com 
menced,  can  never  have  the  effect  of  putting  an  end  to  the  au- 
thority of  the  referees. 

The  last  branch  of  the  section  provides  for  those  delays 
which  may  be  granted  on  motion  of  one  of  the  parties  ;  and 
here  there  is  a  different  limitation  of  the  power  of  the  referees 
from  that  which  has  been  considered.  ^>  On  the  application  of 
either  party,  and  for  good  cause,  they  [the  referees]  may  post- 
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pone  such  hearing  to  atime  not^endipg^eyQ^dtt^jB^^^Jt!^ 
of  the  court  in  which  th^  suit  is  pending."  If  .the  reftpjTf^  9^ 
the  application  of  one  party,  and  without  the  Cf^psipt  of  the 
other)  postpone  the  hearing  oyer  an  entire  terai|  th^ir  powers 
will  be  at  an  end,  and  they  cannot  again  move  in  the  matter 
without  the  consent  of  parties,  or  some  new  order  by  the  court. 
Where  such  a  postponement  is  necessary,  as  may  sometimes  be 
the  case,  application  must  be  made  to  the  court.  {See  Sudam 
y.  Swarty  20  John.  R.  476  ;  Graham  y .  Mortarij  6  Wend.  562.) 

In  this  case,  all  the  postponements  down  to  the  last  day  but 
one  of  the  next  term  after  the  hearing  commenced,  were  grant- 
ed on  the  application  of  the  relator,  and  whether  they  were 
right  or  wrong,  he  cannot  complain.  The  next  adjournment 
from  the  18th  to  the  24th  of  March,  which  went  beyond  the 
term,  was  not  granted  on  the  application  of  the  plaintiff,  but 
was  ordered  by  the  referees  on  their  own  motion  and  for  their 
own  conyenience;  and  such  an  adjourpment>.as  we  hay e  al- 
ready seen,  is  within  the  power  of  the  referees,  although  it  may 
carry  the  hearing  beyond  the  term.  The,  defqi]\c|^nt  does  not 
complain  that  the  adjournment  was  unnecessary.  He  in^sts 
that  it  was  irregular  and  without  authority.  In  th^t  he  is  mis- 
taken. 

The  fact  that  we  haye  examined  t,l^is  q^uesjtipp  i;ipon  its  mer- 
its, must  not  be  taken  as  an  admission,  .even  ,by  implication^ 
that  we  could  have  awarded  either  a  ;a)^dam\i3.pr  a  prohibi- 
tion if  we  had  arrived  at  a  differfsnt  cpncli^s^on.  That  ques- 
tion was  not  made  by  counsel,  and  h^not  b^^^pon^dered. 

Mc^on  denied. 
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Sfoifx  mi  othen  9$.  Oreut  aad  otheni. 

/LjLf4.i^Km!iiommm»dmmlih»  aetof  1840,  (SSm^  L.  rf  1840,  ji.334J 
mint  oootaii,;botfa  in  raipect  to  its  fitanie  and  the  time  of  uming  it,  to  the  34th 
■ection  of  the  act ;  and  this,  whether  the  judgment  be  entered  in  term  or  in  a*. 

AMox^aatf^t  adiwe  the  plamtiflBi  paifeoted  jndgment  in  term  on  the  18th  of  July, 
and,  within >S«6  i^ya  af^rward,  iamed  a>L/a.xetiiinfdila  at  the  socoeading  Oc 
tahtrUrm;  hkld,  inegidar. 

Motion  to  set  aside^.  fa.  The  plainti£fs  perfected  judg- 
ment in  their  favor  on  the  18th  day  of  July,  in  July  term,  1842, 
and  within  Jive  days  afterward  caused  a  Ji.fa,  to  be  issued  in 
the  form  used  prior  to  the  ^^  act  concerning  costs,"  &c.  passed 
May  14th,  1840.  The  writ  was  made  returnable  at  the  suc- 
ceeding October  term. 

8.  Baldwin^  Jr.  for  the  defendants,  now  moved  to  set  aside 
the^.  fa.  on  the  ground  that  it  was  issued  too  soon,  and  was  not 
in  proper  form.  The  plaintiffs  were  bound  to  wait  until  ^^  the 
expiration  of  thirty  days  from  the  entry"  of  their  judgment ; 
and  the  fi.  fa.  should  have  been  made  returnable  in  ^^  sixty 
days?^    {Act  of  1840,  p.  334,  ^  23, 4.) 

James  4*  Brown,  for  the  plaintiffs,  insisted  that,  on  a  fair 
construction  of  the  provisions  of  the  act  referred  to,  they  would 
be  found  inapplicable  to  writs  of  fi.  fa.  issued  upon  judgments 
entered  in  term.  They  only  apply  where  the  fi.fa.  issues  on 
a  judgment  entered  in  vacation. 

3boiibov,  J.  All  laws  which  either  impair  the  obligatioa  of 
CQHtrapts,  or  deprive  the  creditor  of  prompt  and  efficient  meaas 
for  reaching  the  property  of  the  debtor,  are  of  a  demoraliziftg 
tendency^  and  stand  opposed  to  the  best  interests  of  society. 
!^9Pg  ^^  number  of  suoh  enaetmrnts  may  be  reckoned  <^  stop?' 
JD«li^ff»E<mi^<^"  .law%  tbeinaolimt  Jaw  of  18ll,and.tlit4iiMl- 
vent  branch  of  the  htte  banlari^t  art  of  ;the.Ujiked  .|itet«^ 


470  CASES  IN  THE  SdPREME  COURT. 

Stone  V.  Green. 

Such  laws  may  sometimes  have  their  origin  in  a  sympathy  for 
unfortunate  debtors,  and  a  feeling  of  kindness  towards  the 
poor.  But  it  will,  I  think,  be  found,  that  they  more  commonly 
spring  from  a  desire  to  escape  the  just  punishment  of  idleness, 
extravagant  liying,  and  gambling  speculations.  They  do  little 
for  the  poor  beyond  depriving  honest  tradesmen,  mechanics  and 
laborers,  of  the  just  rewards  of  tlveir  industry.  It  is  those  who 
live  at  ease,  and  sometimes  in  splendor,  that  usually  reap  the 
fruits  of  such  laws,  and  not  the  more  humble  portion  of  the 
community  who  toil  for  the  bread  they  eat.  Laws  which  are 
wholly  prospective  in  their  operation,  however  impolitic  they 
may  be,  can  be  endured  ;  but  when  they  have  a  retroactive  ef- 
fect, and  either  nullify  existing  contracts  or  take  away  the  rem- 
edy of  the  creditor,  they  are  justly  chargeable  with  some  one 
of  those  vices  which,  when  committed  without  the  sanction  of 
legal  enactments,  never  receive  a  milder  name  than  fraud,  and 
are  sometimes  denominated  theft  and  robbery.  The  property 
of  one  man  is  taken  without  his  consent,  and  appropriated  to 
the  use  of  another.  I  would  go  any  length,  short  of  doing 
violence  to  the  plainly  expressed  will  of  the  legislature,  in  so 
construing  a  statute  as  not  to  give  the  least  countenance  to  that 
lax  morality  in  relation  to  the  payment  of  debts  which  is  now 
beginning  to  disgrace  sovereign  states,  as  well  as  individuals  and 
private  corporations. 

The  reform  act  of  1840,  {Siat.  of  1840,  f.  334,)  does  not 
impair  the  obligation  of  contracts ;  and,  although  it  delays  the 
execution  of  those  who  were  creditors  at  the  time  the  act  pass- 
ed, the  loss  is  nearly  or  quite  made  up  by  other  provisions  in 
the  same  statute  for  obtaining  a  speedy  judgment.  In  actions 
upon  written  contracts,  the  defendant  is  not  allowed  to  plead 
without  swearing  to  a  defence,  and  judgments  may  be  entered 
in  vacation  as  well  as  in  term  time.  And  on  the  whole,  this 
stotute  has  left  the  creditor  nearly  as  well  off  as  he  was  be- 
fore ;  and  that  is  more  than  coold  well  have  been  expected  at 
the  present  day,  when  the  whole  course  of  legislation  tends  so 
ctrongly  in  favor  of  the  debtor. 
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This  statute  gives  a  new  form  of  fieri  facias^  and  proyides 
that  it  ^^  may  be  issued"  &c.  ^^  after  the  expiration  of  thirty 
days  from  the  entry  of  judgment."  As  I  could  see  no  good 
reason  for  this  delay,  I  was  disposed  to  read  the  provision  ac- 
cording to  the  letter,  and  allow  the  creditor  to  have  an  execu- 
tion in  the  new  form  whenever  he  chose  to  wait  thirty  days, 
but  without  any  prohibition  against  issuing  the  old  execution 
immediately  after  judgment  in  all  cases.  But  my  brethren 
thought  that  would  not  do,  and  it  has  already  been  settled  that 
there  must  in  some  cases  be  a  stay  of  execution  for  thirty  days. 
{Commercial  Bank  of  Oswego  v.  IveSy  2  IKlly  355.)  A  distinct 
tion  is  now  taken ;  and  it  is  said  that  the  provision  for  a  stay 
and  a  new  form  of  execution  only  applies  where  the  judgment 
is  entered  in  vacation,  and  that  when  it  is  entered  in  term  time 
the  old  execution  may  issue,  without  any  delay.  Such  is 
not  my  reading  of  the  statute.  The  provision  is  as  fol- 
lows :  ^^  Judgments  may  be  entered  and  perfected  at  any  time 
in  term  or  vacation.^^  (  ^  23.)  "  Writs  of  fieri  facias  may  be 
issued  and  tested  at  any  time  in  term  or  vacation,  after  the  ex- 
piration of  thirty  days  from  the  entry  of  such  judgment." 
(^24.)  When  we  come  to  the  words  ^^such  judgment,"  we 
must  look  back  and  see  what  judgments  had  been  before  men- 
tioned, and  in  doing  so  we  find  that  they  are  judgments  entered 
^^  in  term^^  as  well  as  those  entered  in  ^^  vacation."  I  know 
that,  as  to  term  judgments,  the  statute  has  conferred  no  new  au- 
thority, but  still,  after  mentioning  judgments  of  both  kinds  in 
the  same  sentence,  a  stay  and  a  new  form  of  execution  is'  pro- 
vided in  relation  to  ^^  such  judgment ;"  and  it  is  difficult  to  say 
that  the  provision  does  not  extend  alike  to  judgments  of  both 
kinds.  If,  as  has  already  been  settled,  there  must  sometimes 
be  a  stay  of  thirty  days,  it  follows,  I  think,  that  there  must  be 
such  stay  in  all  cases,  and  the  old  writ  of  fieri  facias  is  abol- 
ished. The  motion  to  set  aside  this  execution  must  therefore 
be  granted. 

Nsxsoii,  Ch.  J.  concurred. 


Stone  V.  Green. 

Cow£N^  J.  dissenting.  The  23d  section  declared  tliaf  judg- 
ments may  be  entered  and  perfected  either  in  term  or  raca- 
tion.  l*he  24th  section  declares  that  "writs  of  ^I.  fh.  may  bift 
issued  and  tested  at  any  time  ini  term  or  vacation,  after  the  ex- 
piration of  thirty  days  from  the  entry  of  such  judgment,  and 
such  writs  shall  be  made  returnable  sixty  days  from  the  receipt 
thereof,  &c.  and  may  be  made  returnable  before  the  justices, 
&c.  without  mentioning  any  particular  place,"  tec.  This  stat- 
ute gives  the  right  to  a  special/,  fa,  on  a  judgment  perfected 
either  in  term  or  vacation  ;  and  with  regard  to  the  latter,  no 
doubt  the  plaintiff,  if  he  proceed  hyji,  fa,j  must  confine  him- 
self to  the  special  writ  in  all  cases  where  the  judgment  de- 
pends upon  the  statute  for  its  validity.  The  statute  has,  quoad 
^c,  created  a  new  remedy  by  judgment  in  vacation  and  2Lfi.fa. 
in  a  certain  form,  and  must  be  followed  throughout.  There  is, 
however,  a  large  class  of  judgments  which  are  still  valid  at 
common  law,  independent  of  statute  authority,  the  ordinary 
writ  oi  fi.fa.  upon  which  is  certainly  not  taken  away  by  any 
express  words  of  the  act  in  question.  Such  are  all  judgments 
perfected  in  term,  and  some  in  vacation,  as,  by  warrant  of  at- 
torney to  confess  judgment.  So  far  from  express  words,  there 
is  no  incompatibility  between  the  new  statute  and  the  old  law 
respecting  judgments  in  term.  The  words  of  the  new  act  are 
merely  permissive,  and  in  respect  to  judgments  in  term  may 
well  be  regarded  as  cumulative.  The  expression  is,  you  may 
have  the  special  execution  after  thirty  days ;  and  I  have  sought 
in  vain  for  any  implication  by  which  the  ancient  right  of  im- 
mediate execution  in  the  usual  form  can  be  repealed.  A  con- 
struction which  repeals  former  statutes  or  laws  by  implication 
is  not  to  be  favored  in  any  case ;  and  especially  where  it  is 
sought  to  divest  a  long  approved  and  salutary  remedy  for  tli^ 
collection  of  debts,  sanctioned  both  by  the  statute  ihd  comnio& 
law.  Had  tbe  legislature  intended  to  derogate  from  the  riglrih 
of  creditors  under  that  law,  it  was  easy  to  have  said  6b.  THik 
they  have  not  done.  On  the  contrary,  without  raising  an  im- 
plication that  they  intended  any  sti£&  lli%,  tkey  ^ai6 1  Sttkte 
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with  the  evident  view  of  facilitating  and  hastening  remedies 
for  the  collection  of  debts.  I  am  aware  of  no  case  or  any  rule 
of  construction  which  would  warrant  us,  on  a  statute  expressed 
as  this  is^  in  holding  that  the  former  law  is  repealed.  It  seems 
to  me  that  such  a  construction  would  be  a  violation  of  all  rule. 
The  statute  has  in  effect  done  nothing  more  as  to  judgments  in 
term  than  to  give  the  creditor  an  election  of  a  special  execu* 
tion,  if  he  choose  to  take  it,  instead  of  the  general  one. 

The  only  answer  to  this  view  of  the  question  urged  on  the 
argument  was,  the  clause  in  the  24 tb  section — ^^  mch  writs  shall 
be  made  returnable  sixty  days  from  the  receipt  thereof  by  the 
sheriff,"  &c.  But  this  direction  may  be  clearly  satisfied  by  ap- 
plying it  to  the  sort  of  writ  specially  authorized,  viz.  the  anom* 
alous  writ  which  it  is  before  said  may  be  issued  and  tested  at 
any  time.  The  act,  by  these  words,  prescribes  the  form  of 
the  new  writ,  but  does  not  abolish  the  old  one. 

Motion  gianted. 


Delaficld  vs.  Sandford. 

Where  a  writ  of  error  was  allowed  three  months  after  judgment,  and  ati  order 
made  and  serFod  staying  proceedings ;  held^  a  supersedeas  of  execution,  though 
the  sheriff  had  previsosly  loTiod. 

The  role,  howerer,  waa  otborwiia  pravions  to  tha  enaetmant  of  the  levisad  stat- 
uteiL 

J.  Edwardsj  for  the  plaintiff,  moved  to  vacate  an  order  made 
on  allowing  a  writ  of  error  to  stay  proceedings.  Delafield 
perfected  his  judgment  in  this  court,  and  issued  and  levied  his 
^«  /«•  against  Sandford,  who,  after  the  lapse  of  three  months, 
sued  out  a  writ  of  error  to  the  court  for  the  correction  of  er* 
rors,  obtained  the  order  in  question,  and  served  it  on  the  shei- 
i£.    The  latter  thereupon  declined  to  proceed  to  a  sale. 

Vol.  m.  60 
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Edwards  said^  the  writ  should  have  been  sued  out  within 
four  days  after  judgment  perfected.  At  any  rate,  it  was  too 
late  to  obtain  the  order  after  levy  made.  {Grah.  Practice^ 
2d  ed.  354,355,  953;  1  Caweny  418;  9  Wend.  224;  21  id. 
287.) 

j}.  Gibisj  contra. 

By  the  Court^  Cowen,  J.  This  motion  would  hare  been 
well  founded  had  it  been  made  before  the  revised  statutes  ;  but 
now  a  writ  of  error  and  order  obtained  at  any  time  stays  pro* 
ceedings  even  after  levy.  (2  R.  S.  494, 5,  2d.  ed.  §  29,  30.) 
The  provision  in  the  last  section  is,  that  if  an  execution  shall 
have  been  issued  and  not  fully  executed^  the  service  of  the  or- 
der shall  stay,  &c.  It  is  supposed  that  the  levy  is  a  full  exe- 
cution within  the  meaning  of  the  statute.  Not  so.  To  com- 
plete the  execution,  there  must  be  a  sale  at  least.  There  is  no 
cause,  therefore,  cither  for  setting  aside  the  order  or  directing 
the  sheriff  to  proceed. 

Motion  denied. 


Barker  vs.  Norton  and  others,  Commissioners  of  Highways 
of  Granville. 

In  oppoiition  to  a  motkm  for  judgment  as  in  case  of  nonsoit  made  in  behalf  of  de 
lendants  who  wore  proaecated  as  eamnussioiien  of  highways,  it  appeared  that, 
pronous  to  the  circoit  at  which  they  alleged  the  cause  ou^t  to  hare  been  tried, 
their  term  of  office  expired,  and  others  were  duly  elected  and  qualified  in  their 
places :  Held^  a  sufficient  answer  to  the  motion. 

Motion  for  judgment  as  in  case  of  nonsuit,  for  not  proceed- 
mg  to  trial  at  the  last  June  circuit  in  Washington  county. 

The  motion  was  opposed  on  the  ground  that  the  defendants 
were  sued  in  their  corporate  capacity,  and  though  issue  was 
jomed  in  the  canse  while  they  were  in  office,  yet,  before  Um 
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last  circuit,  other  commissioners  were  elected  in  their  stead|  and 
had  in  fact  succeeded  them. 


P.  Caggefj  for  the  motion. 

D.  Wright^  contra. 

By  the  Court  J  Cowek,  J.  The  defendants  have  now  no  in* 
terest  in  the  action,  and  ceased  to  be  parties  on  the  election  of 
their  successors.  Therefore  they  have  no  right  to  make  this 
motion.  Before  the  plaintiff  can  be  put  in  default  for  not  go- 
ing to  trial,  the  new  commissioners  must  be  made  defendants 
on  motion  pursuant  to  2  R.  S.  388,  9,  2d  ed.  §  104. 

Motion  denied. 


Mabtin  &  Tallman  vs.  Lake. 

THieroa  new  trial  is  granted  on  motion  of  a  plaintiff  in  ejectment,  the  eonrt  win,  at 
the  eame  time,  if  reaeonaUe  grounds  be  shown,  giye  him  leaye  to  amend  by  in* 
■eiting  the  names  of  additional  plaintiffit,  with  proper  connts ;  and  this,  whether 
the  new  trial  be  granted  untUr  the  ttatute,  or  for  cause, 

EjECTM£2iT,  tried  at  the  Oswego  circuit,  in  June,  1840,  where 
a  verdict  was  rendered  for  the  defendant. 

H.  H.  Martin^  for  the  plaintiffs,  now  moved  for  a  new  trial 
under  the  statute  ;  (2  R.  8.  235,  §  37, 2d  ed.)  and  also  for  leave 
to  amend  by  adding  the  names  of  two  plaintiffs,  with  the 
proper  counts. 

D.  Burwellf  contra. 

By  the  Court,  Cowbh,  J.  The  ground  on  which  the  amend- 
ment is  applied  for  would  be  sufficient  if  the  motion  had  been 
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ma^  at  any  time  before  trial ;  and  indeed  after  a  new  trial  had 
been  granted  for  cause.  The  only  question,  therefore,  isi 
vrhether  an  amendment  be  admissible  on  granting  a  new  trial 
under  the  statute.  The  same  consequences  follow  in  all  other 
respects  as  if  the  new  trial  were  for  cause.  In  the  latter  case 
it  is  the  constant  practice  to  amend  on  reasonable  ground  beii:g 
shown  ;  and  it  is  done  either  on  granting  the  new  trial,(a)  or 
at  a  subsequent  term.  The  same  thing  may,  I  think,  be  done 
in  this  case. 

Motion  granted. 

f^  See  OmBttrnmi^tAenw.  iSisnIsy,  (1  HiU,  m.) 


Platneb  vs.  Johnson  &  Wheeler. 

Where  the  holder  of  a  joint  and  several  prominory  note  mies  aU  the  maken  in  onB 

action,  without  naming  other  parties,  he  is  not  at  liberty  to  sever  and  take  judg 

ment  againet  one. 
In  each  case,  a  joint  plea  of  the  general  issoe,  though  verified  by  an  affidavit  of 

only  one  defendant,  is  sufficient  to  prevent  a  de&ult  against  him  not  only  hot 

all  the  rest 
Whether  the  same  mode  of  verification  be  not  allowable  even  where  the  r^t  of 

severance  exists,  quere% 
Though  a  plea  served  be  defectively  verified,  the  plaintiff  cannot  treat  it  as  a  nuL 

lity  and  proceed  to  a  default,  unless  he  have  previously  notified  the  opporita  at* 

tomey  of  the  defect 

K.  Miller  J  for  the  defendants,  moved  to  set  aside  a  defiiult 
entered  against  one  of  them  for  not  pleading.  The  action 
was  upon  a  joint  and  several  promissory  note  of  which  the  de- 
fendants were  the  makers  ;  and  each  had  been  duly  served  with 
the  declaration,  to  which  a  copy  of  the  note  was  annexed 
agreeably  to  rule  1st  of  May  term,  1840«  (22  Wend.  644.) 
Within  the  twenty  days  allowed  for  pleading,  the  defendants 
bterposed  a  joint  plea  of  the  general  issue,  accompanied  hj  an 
didavit  «f  merits  as  to  b^,  made  by  ent  of  then.    Tba  olarfc 
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of  the  plaintiff's  attorney  signed  an  admission  of  due  service  ; 
but  afterwards,  and  without  returning  the  plea,  caused  a  de* 
fault  to  be  entered  against  the  defendant  who  had  not  sworn  to 
merits 

H.  Hogeboomj  contra. 

By  the  Court,  Cowen,  J.  This  was  not  a  joint  action  against 
different  parties  under  the  statute,  but  against  several  makers 
of  the  note  whom  the  plaintiff  has  chosen  to  sue  jointly.  In 
such  case  there  is  no  right  to  sever  the  action  and  take  judg- 
ment against  one  of  the  defendants.  {Bank  of  Oenesee  v.  Heldy 
19  Werid.  643,  4.)  If  there  were  such  right,  it  is  by  no  means 
clear  that  an  affidavit  by  one  of  them  would  not  be  sufficient 
for  the  mere  purpose  of  upholding  the  plea.  It  is  very  rare 
in  such  case  that  a  defence  complete  for  one  defendant  is  not 
equally  so  for  the  other.  In  this  case,  however,  the  action 
must  go  on  as  it  has  begun  ;  and  it  would  be  too  nice,  in  a 
matter  of  defence  against  a  joint  contract,  to  require  that  the 
plea  should  be  verified  by  all  the  defendants. 

Another  fatal  objection  to  the  default  is,  that  the  plea  was 
retained  and  the  default  entered  without  giving  notice  of 
the  defect  to  the  defendant's  attorney.  (  Wirts  v.  JVorton,  25 
Wend.  699 ;  OUy  of  Buffalo  v.  Scranton.  20  Wend.  676.) 

Motion  granted. 
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The  People  vs.  Townsend  and  others. 

An  infant  only  a  year  or  two  old,  upon  whom  lands  a  nuisance  is  erected,  cannot 
be  made  cnminaUy  answerable  for  it 

So  with  regard  to  a/enK  covert,  upon  whose  lands  her  husband  erects  a  nuisance. 

To  maintain  an  indictment  against  one  for  a  nuisance,  it  is  not  enough  merely  to 
show  him  to  be  the  owner  of  the  land  on  which  it  exists ;  but  it  must  appear  that 
he  either  erected  or  continued  it,  or  in  some  way  sanctioned  its  erection  or  con. 
tinuance. 

Where  on  the  trial  of  an  indictment  for  a  nuisance  upon  the  defendants'  land,  they 
admitted  tke  title  m/ee  to  be  m  a  third  penon  as  trustee  for  them,  and  that  they 
were  cettuit  que  truet  Slc.  ;  held,  not  an  admission  of  their  bemg  ownen  of  the 
land,  or  that  they  had  any  estate  in  it 

An  indictment  for  a  nuisance  in  erecting  and  maintaining  a  dam  upon  the  defend- 
ants*  lands,  alleged  that,  by  reason  of  the  dam,  the  animal  and  yegetable  sub- 
stances brought  down  the  etream  were  collected  and  aeeumulated  in  large  qumir 
titiee,  and  became  offenoite  and  corrupted  the  water,  &c.  Held,  that  though 
the  proof  showed  the  injury  to  have  resulted  firom  the  aUemate  rioe  and  fall  of 
tka  water  in  the  pond,  or  fiom  f  Ac  action  of  the  oun  upon  the  tegetMto 
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growing  on  the  margin  &«.,  the  lubstanoe  of  the  iwae  was  maintained ;  and 

this,  notwithstandmg  the  stream  on  which  the  dam  itood  was  not  a  pohlio 

highway.  Beonson,  J.  diaented, 
In  a  proBceution  fjr  murder,  the  delimdant  may  he  cGnvieted,  though  it  turn  out  that 

the  mortal  wound  was  given  with  a  different  weapon  fioffl  toe  one  mentioDod  hi 

the  indictment  Per  Beoicson,  J. 
Where  defendants  were  tried  and  acquitted  upon  an  indictment  for  ranting  and 

maintaining  a  dam,  not  illegal  in  itself,  hut  from  which,  ae  alleged,  a  nuinnea 

had  resulted :  Held,  not  a  conclusive  bar  to  another  indictment  found  nme  yearo 

afterwardi,  though  the  allegations  in  both  wen  alike. 

Nuisance.  At  the  Onondaga  general  sessions  in  August, 
1841,  the  defendants,  tweutj-seren  in  number,  were  bdicted 
for  a  nuisance.  The  first  count  charged  that  the  defendants 
erected,  and  the  second  that  thej  maintained,  a  dam  across  the 
Onondaga  creek,  a  common  and  ancient  water-course,  at  the 
town  of  Salina  fcc.,  by  means  of  which  the  water  flowing  in 
the  creek  was  stopped,  dammed  up  &c.,  and  flowed  back 
in  and  up  the  channel  of  the  stream,  and  over  the  surface 
of  large  tracts  of  adjoining  land,  by  means  whereof  the  mud, 
wood,  leaves,  brush,  and  the  animal  and  vegetable  substances 
and  other  filth  collected  and  brought  doum  the  channel  of 
the  said  water  course  by  the  natural  flowing  of  the  waters  y  there 
became  and  were^  during  all  the  time  aforesaid^  collected  and  ac- 
cumulated in  large  quantities  in  the  channel  of  the  water  course 
and  on  the  lands  overflowed  ;  and  the  said  mud,  wood  Ac,  so 
there  collected  8lc,j  became  and  were  and  still  are  very  oflen- 
sive  and  nauseous,  and  the  waters  became  and  are  corrupted  ; 
and  by  means  thereof  divers  noisome,  unwholesome  and  dele- 
terious smells  and  stenches  did  arise  &c.,  so  that  the  air  was 
and  still  is  corrupted  and  infected,  to  the  great  damage  and 
common  nuisance  of  the  good  and  worthy  citizens  of  this  state 
&c.,  and  against  the  peace  &c.  The  defendants  pleaded  not 
guilty,  and  on  the  trial  at  the  Onondaga  oyer  and  terminer  in 
April,  1842,  it  was  admitted,  that  the  title  in  fee  was  held  by 
Moses  D.  Burnett,  [who  was  not  indicted]  as  trustee  for  the 
defendants,  who  are  cestuis  que  trust  of  the  property  ;  and  that 
fhe  red  mill  was  in  the  use  and  occupation  of  Biiraett  tad  the 
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defendants  John  Townsend  and  Augustus  James  ;  also  that  all 
the  defendants  except  John  Townsend  and  James  McBride  are 
the  heirs  at  law  of  William  James  and  Isaiah  Townsend,  who 
have  died  since  May,  1832.  It  was  further  admitted  that 
in  February,  1832,  an  indictment  like  the  present  one  was 
found  against  the  said  William  James  and  Isaiah  Townsend 
(since  deceased)  and  the  said  John  Townsend  and  James  Mc- 
Bride. The  defendants  to  that  indictment  pleaded  not  guilty, 
and  upon  a  trial  in  May,  1832,  were  acquitted  by  the  jury. 
Some  of  the  defendants  are  infants  and  others  zr^  femes  covert. 

After  evidence  had  been  given  tending  to  show  the  dam  a 
nuisance,  and  when  the  district  attorney  rested,  the  defendants 
insisted  that  they  should  not  be  put  upon  their  defence,  and 
that  the  jur^  should  be  advised  to  find  a  verdict  of  not  guilty, 
upon  grounds  which  were  repeated  at  the  close  of  the  evidence. 
The  motion  was  overruled,  and  the  defendants  excepted. 
When  the  proofs  closed,  the  defendants  asked  the  .court  to 
charge  the  jury  that  they  were  entitled  to  an  acquittal  on  the 
following  grounds  :  First^  because  there  was  no  proof  connect- 
ing the  defendants  with  the  dam  ;  that  the  relation  of  cestuis 
que  trust  did  not  make  the  defendants,  especially  the  infants 
and  femes  covert^  responsible  for  the  erection  or  continuance 
of  the  dam,  unless  otherwise  connected  with  the  possession  of 
the  property,  and  that  the  indictment  should  have  been  against 
the  trustee  as  occupant.  Second^  that  the  former  trial  and  ac- 
quittal was  a  bar  and  an  estoppel  to  this  indictment,  if  the  jury 
found  there  had  been  no  change  in  the  dam  since  that  triaL 
Thirdy  the  indictment  charges  the  nuisance  to  consist  in  erecting 
and  continuing  the  dam,  whereby  the  mud,  wood  &c.  collected 
and  brought  doum  the  channel  were  collected  and  accumulated 
in  the  channel  and  on  the  land  overflowed,  and  became  offen- 
sive &c.;  and  the  prosecution  must  make  out  the  case  as  stated. 
The  defendants  could  not  be  convicted  unless  the  jury  believed 
from  the  evidence  that  the  nuisance  arose  from  the  decomposi- 
tion of  matter  brought  doum  the  channel,  and  not  from  the  de- 
composition of  vegetable  matter  growing  in  or  Aout  the  pond. 

Vol.  hi.  61 
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The  court  refused  to  charge  as  requested  in  the  first  and  second 
points^  and  submitted  the  third  point  to  the  jury  ;  and  the  de- 
fendants excepted.  The  jury  found  the  defendants  guilty,  and 
the  proceedings  were  removed  into  this  court  by  certiorari. 

J,  R.  Lawrence  tf  S.  Beardsley^  for  the  defendants. 

TF.  J.  Dodge  (district  attorney)  tf  B.  D.  JVbaron,  for  the 
people. 

By  the  Courty  Bbonson,  J.  Although  one  object  of  the 
prosecution  may  be  the  abatement  of  the  nuisance,  there  may 
also  be  a  judgment  of  fine  and  imprisonment  a^inst  the  defen- 
dants. They  must  therefore  be  tried  on  the  same  principles 
which  would  govern  if  they  were  charged  with  any  other  mis- 
demeanor. The  case  does  not  state  the  ages  of  the  infant  de- 
fendants, but  if,  as  was  suggested  on  the  argument,  some  of 
them  are  only  a  year  or  two  old,  they  are  not  doli  capaXj  and 
could  not  rightfully  be  convicted  of  any  offence.  Nor  do  I 
see  on  what  principle  the  femes  covert  were  included  in  the  in- 
dictment. During  coverture  the  husband  has  the  control  of 
the  wife's  estate,  and  if  he  erect  a  nuisance  on  her  land,  she 
cannot  be  made  to  answer  criminally  for  that  offence. 

But  it  is  not  necessary  to  discriminate  among  the  defendants ; 
for,  as  the  case  stands,  none  of  them  were  answerable  for  this 
nuisance.  It  appears  that  two  of  the  defendants,  with  Bur- 
nett, were  in  the  use  and  occupation  of  the  red  mill ;  but  the 
necessity  of  showing  that  the  red  mill  had  some  connection 
with  the  dam  in  question  was  strangely  overlooked  on  the  trial. 
These  two  defendants  must  then  be  regarded  as  standing  on  the 
same  footing  with  the  others,  and  there  is  no  evidence  that  ei- 
ther of  the  defendants  has  done  any  act  whatever  in  relation 
to  the  erection  or  continuance  of  the  dam.  The  district  attor- 
ney seems  to  have  proceeded  on  the  ground  that  it  was  enough 
to  show  the  defendants  owners  of  the  property,  without  prov- 
ing that  they  had  either  made,  maintained  or  in  any  way  sane- 
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tioned  the  construction  or  continuance  of  the  dam.  This  doc- 
trine cannot  be  supported ;  but  if  it  could,  the  prosecution  must 
fail,  for  the  defendants  are  not  the  owners  of  the  property. 
Burnett  is  the  owner.  The  admission  is,  ^^  that  the  title  in 
fee  was  held  by  Moses  D.  Burnett  as  trustee  for  the  defen- 
dants, who  are  cestuis  que  trust  of  the  property."  If  ^^  the  ti- 
tle in  fee"  is  in  Burnett,  it  is  of  no  importance  that  he  holds  as 
a  trustee,  or  that  the  defendants  are  beneficially  interested  in 
the  trust.  Under  our  code,  those  trusts  which  pass  the  title  to 
the  land  ^^  vest  the  whole  estate  in  the  trustees,  in  law  and  in 
equity,  subject  only  to  the  execution  of  the  trust ;"  and  "  the 
persons  for  whose  benefit  the  trust  is  created  take  no  estate  or 
interest  in  the  lands,  but  may  enforce  the  execution  of  the 
trust."  (1  R.  jS.  729,  §  60.)  If  the  fact  be,  as  was  suggested 
on  the  argument,  that  Burnett  has  nothing  more  than  a  power 
in  trust  to  sell  and  convey,  then  the  defendants  are  owners  of 
the  property,  and  the  admission  on  the  trial  that  "  the  title" 
was  in  Burnett,  must  have  happened  through  inadvertence. 
But  we  must  take  the  case  as  it  stands,  and  then  I  see  no  prin- 
ciple on  which  the  prosecution  can  be  maintained.  When  the 
title  passes  to  the  trustee,  he  takes  the  rents  and  profits  of  the 
land,  and  if  he  uses  or  permits  the  property  to  be  used  in  a 
mode  which  proves  injurious  to  the  public,  it  is  his  fault,  and 
he  must  answer  for  it. 

I  think  there  is  another  difficulty  in  the  case.  As  the  Onon- 
daga creek  is  not  a  public  highway,  the  erection  of  the  dam 
was  not  in  itself  an  illegal  act.  It  was  not  enough  therefore 
for  the  prosecutor  to  allege  in  the  indictment  that  the  defendants 
built  or  maintained  the  dam,  without  going  further  and  show- 
ing how  or  in  what  way  this  exercise  of  a  private  right  of  prop- 
erty became  a  nuisance  to  the  public.  The  indictment  does 
state  the  way  in  which  the  dam  became  a  nuisance,  but  the 
court  refused  to  instruct  the  jury  that  the  charge  must  be  prov- 
ed as  it  was  laid.  The  substance  of  the  charge  is,  that  by  rea- 
son of  the  dam  the  animal  and  vegetable  substances  brought 
down  the  stream  were  collected  and  accumulated  in  large  quan- 
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titles  in  the  pond  made  by  the  dam,  and  became  nauseous  and 
offensive  and  corrupted  the  water.  This  charge  could  not  be 
supported  by  showing  that  the  injury  resulted  from  the  alter- 
nate rise  and  fall  of  water  in  the  pond,  or  from  the  action  of 
the  sun  upon  the  vegetable  substances  growing  on  the  margin 
or  under  the  shallow  waters  of  the  pond.  It  is  not  always 
necessary  to  prove  every  averment  contained  in  the  indictment, 
and  if  the  prosecutor  had  stated  twenty  different  ways  in  which 
the  dam  became  a  nuisance,  it  would  have  been  sufficient  to 
prove  that  the  injury  arose  in  any  one  of  those  ways.  {Rex 
▼.  HiU,  Russ.  fy  Ry.  Cr.  Cos.  189  ;  The  People  v.  Haines^  11 
Wend.  557.)  But  it  is  not  allowable  to  depart  entirely  from 
the  averments,  and  I  think  the  court  should  have  instructed  the 
jury  that  before  they  could  find  the  defendants  guilty,  they 
must  believe  that  the  injury  arose  in  the  particular  manner  men- 
tioned in  the  indictment.  As  the  dam  was  not  in  itself  a  nui- 
sance, the  way  in  which  it  became  offensive  constituted  a  part  of 
the  substance  of  the  issue,  and  the  substance  of  the  issue  must 
always  be  proved. 

The  counsel  for  the  people  have  likened  this  case  to  a  prose* 
cution  for  murder,  where  the  manner  of  the  death,  and  the 
means  by  which  it  was  effected  must  be  stated ;  and  yet  the  de- 
fendant may  be  convicted,  although  it  turn  out  upon  the  trial 
that  the  wound  was  given  with  a  different  weapon  from  that 
mentioned  in  the  indictment.  {MackcUley^s  case^  9  Co,  67 ; 
2  Inst.  319 ;  The  King  v.  Clark,  1  Brad.  4.  Ring.  473 ;  1 
East's  P.  C.  341  ;  2  Hale's  P.C.  185.)(a)  There  the  wicked 
mind,  the  blow  and  the  death  constitute  the  substance  of  the 
charge,  and  the  particular  weapon  witli  which  the  mortal  woimd 
w*as  given  is  not  a  material  circumstance.  But  here,  as  the  act 
of  the  party,  to  wit,  erecting  and  maintaining  the  dam,  was  in 
itself  lawful,  the  way  or  manner  in  which  the  dam  had  be- 
come a  nuisance  was  a  material  fact,  which  should  have  been 


(«)  See  TU  PeopU  t.  CoU,  (oiKe,^  433.) 
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proved  as  laid.(&)  If  such  be  not  the  rule,  the  defendant  can  nev- 
er know  what  kind  of  evidence  he  must  be  prepared  to  meet 
on  the  trial.  Such  are  my  views  of  this  question ;  but  my 
brethren  are  of  opinion  that  the  substance  of  the  issue  was 
proved. 

The  former  trial  and  judgment  did  not  constitute  a  conclu- 
sive bar  to  this  prosecution.  The  complaint  is  not  that  the  dam 
was  in  itself  illegal,  but  that  a  nuisance  had  resulted  from  its 
erection.  It  may  well  be  that  the  dam  had  not  proved  inju- 
rious to  the  public  at  the  time  the  first  indictment  was  found  in 
1832,  and  yet  that  the  most  mischievous  consequences  have 
since  followed.  Although  there  may  have  been  no  change  in 
the  height  of  the  dam,  still  there  may  be  a  difference  in  the 
mode  of  using  it,  as  by  drawing  down  the  pond  in  the  day 
time,  and  leaving  a  large  amount  of  filthy  matter,  which  in  1832 
was  kept  constantly  covered  with  water,  exposed  to  the  alter- 
nate action  of  wet  and  heat.  And  there  are  other  wa^s  in 
whirh  the  pond  may  now  produce  malaria  which  did  not  exist 
at  a  former  period.  On  this  point  I  think  the  court  below  was 
right ;  but  the  verdict  must  be  set  aside  on  the  ground  that  the 
defendants  were  not  shown  to  be  the  authors  of  the  nuisance. 

New  trial  granted. 
(6)  See  3  St^k.  Ev.  350, 1,  Am.  ed.  1830. 
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An  innkeeper  is  bound  to  receive  and  entertain  trarellen,  and  is  answerable  for 
the  goods  of  a  gaest  although  they  may  be  stolen  or  lost  without  any  fault  on  hii 
part ;  and,  <m  account  of  this  extraordinary  liability,  the  law  gives  him  a  lien  on 
the  goods  fitf  the  eatisiaction  of  his  reasonable  charges    Per  Bkonson,  J. 

But  this  lien  and  liability  do  not  exist  unless  the  owner  of  the  goods  be  either  actu. 
ally  or  constructively  the  guest  of  the  innkeeper. 

The  case  of  Peet  v.  McOraw,  (25  Wtnd,  653,)  commented  on  and  explained. 

Ill  order  to  oomrtitnte  one  a  gueti  within  'the  doctrine  en  this  subject,  it  is  net 
necessazy  that  he  riiould  be  aotually  tnjta  ho9fUwm^  wtai  the  losshappeot  or 
the  lien  accrues.    Ptr  Beonson,  J. 
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If  a  traToIler,  having  stopped  at  an  inn,  leave  his  hon»  there  and  go  oat  to  dine  or 

lodge  with  a  fiiend,  he  does  not  thereby  cease  to  be  a  gttett    Per  Brombon,  J. 
'  The  same  rule  holds  good,  so  &r  as  relates  to  propertj  for  the  care  and  keeping 

of  which  the  innkeeper  is  to  receive  a  compensation,  though  the  traveller  leave 

the  inn  and  go  to  a  neighboring  town,  intending  to  be  absent  several  day« 

Semble, 
Otherwise,  however,  in  respect  to  inanimate  property  from  which  the  host  derives 

no  advantage.    Per  BaoNSON,  J. 
If  a  traveller,  having  wnmgfnlly  taken  a  horse,  put  up  at  an  inn  and  become  a 

guest,  ^e  innkeeper,  provided  he  had  no  notice  of  the  wrong,  may  assert  his  lien 

on  the  horse  even  as  against  the  trae  owner.    Per  Bronson,  J. 
Whether  a  traveller  who  sends  his  horse  or  trunk  in  advance  to  an  inn,  saying  he 

will  soon  be  there  himself,  is  to  be  deemed  a  guest  from  the  time  the  innkeeper 

receives  the  property,  quere. 
One,  however,  who  has  neither  been  at  the  inn,  nor  intends  going  there,  thoa|^  he 

send  his  goods  to  be  taken  care  of  by  the  innkeeper,  cannot  be  regarded  as  a 

gueat. 
The  case  of  Mown  v.  Thompson^  (9  Pick,  280,)  commented  on  and  doubted. 
Every  bailee  of  goods  for  hire  who  by  his  labor  and  skill  has  imparted  to 

them  an  additional  value,  has  a  hen  on  them  for  his  reasonable  charges.    Per 

Bronson,  J. 
One  who  merely  provides  food  and  takes  care  of  animals — e.  g.  an  agister  or  a 

Iwery  tttMe  keeper — has  no  lien  except  by  special  agreement.    Per  Bronson,  J. 
So,  of  an  innkeeper  who  receives  the  horses  of  a  neighbor  for  the  purpose  of  feeding 

and  keeping  them. 
Otherwise,  as  to  a  trainer  of  horses ;  and,  perhaps,  a  breaker  of  colts.    SembU. 
If  a  farmer  or  stable  keeper  receive  a  mare  for  the  purpose  of  being  covered  by  his 

horse,  he  will  have  a  specific  lien  for  the  cliorge  of  covering.    Semble, 
Where  horses  were  left  with  an  innkeeper  by  one  of  his  neighbors  for  the  mere 

purpose  of  being  fed  and  kept,  the  latter  reserving  the  right  of  taking  and  using 

them  at  pleasure ;  held,  in  an  action  by  the  innkeeper  for  seizing  and  selling  them 

on  an  execution  against  the  owner,  that  the  former  had  no  lien  and  could  not 

recover. 
If  the  owner  of  goods  on  which  another  has  a  lien  obtain  them  fiom  the  latter  with. 

out  fraud,  the  lien  is  at  an  end ;  nor  will  it  be  revived  by  a  return  of  the  goods. 

Ebbor  to  the  Onondaga  C.  P.  On  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  to  the  C.  P.  the  case  was  this  : 
Grinnell  brought  an  action  on  the  case  against  Cook,  who  was 
a  deputy  sheriff,  for  taking  and  sellmg  five  horses  on  an  exe- 
cution against  William  Tyler,  without  paying  the  plaintiff's 
bill  for  keeping  the  horses.  The  plaintiff  was  an  innkeeper  in 
the  vills^e  of  Orville.    Tyler  lived  in  the  same  village,  about 


ROCH£ST£R,  OCTOBER,  1842.  487 

Grinnell  v.'Cook. 

forty  rods  from  the  plaintifT.  Tyler  put  three  of  the  horses  in 
the  plaintiff's  stable,  where  they  remained  most  of  the  time,  and 
were  taken  care  of  by  the  plaintiff  from  the  20th  of  Novem- 
ber to  the  27th  of  December ;  and  two  other  horses  were  put 
in  the  plaintiff's  stable  on  the  9th,  and  remained  there  until  the 
27th  of  December,  when  the  defendant  took  and  sold  all  the 
horses  on  an  execution  against  Tyler,  without  paying  the  plain- 
tiff's bill  for  the  keeping,  which  amounted  to  about  $40.  The 
defendant  had  notice  that  the  plaintiff  claimed  pay  for  the 
keeping,  and  disregarded  the  claim.  The  witness  who  proved 
the  plaintiff's  case  said  that  Tyler  had  a  barn  on  his  place,  and 
kept  his  horses  there  frequently.  "  The  horses  were  kept  at 
plaintiff's  pretty  steadily.  Thinks  Tyler  used  the  three  first 
horses  once  or  twice.  That  he  drew  wood  with  a  pair,  as  he 
took  it,  for  himself.  Thinks  John  Thompson  had  one  of  them 
a  few  days  before  the  sale  for  one  day.  Don't  know  as  plain- 
tiff was  at  home  when  Tyler  took  the  horses."  "  Tyler  was 
gone  most  of  his  time  boating — ^that  was  his  business."  Amasa 
Martin  testified,  that  he  was  present  at  the  sale — "  that  a  Mr. 
Sheldon  had  receipted  the  horsey  to  a  constable,  and  that  wit- 
ness told  defendant  of  this,  and  that  Sheldon  was  anxious  to 
know  what  was  to  be  done  about  the  keeping.  Defendant  said 
he  would  see  it  settled.  Witness  does  not  recollect  that  he  in- 
formed plaintiff  of  what  defendant  said  about  keeping."  On 
this  case  the  plaintiff  was  nonsuited  by  the  court  of  common 
pleas ;  and,  after  judgment,  sued  out  a  writ  of  error. 

H.  Warden^  for  the  plaintiff  in  error. 

J.  G.  Forbes,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  It  is  said  that  Martin  proves  an 
express  promise  to  pay  for  the  keeping  of  the  horses.  If  that 
were  so,  it  would  not  aid  the  plaintiff  in  this  action.  This  is 
not  assumpsit,  but  an  action  on  the  case  where  the  plaintiff 
seeks  to  recover  on  the  ground  of  a  lien.     And  besides,  Martin 
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was  not  the  agent  of  the  plaintiff,  and  what  the  defendant  said 
to  him  seems  not  to  have  been  intended  for  the  plaintiff,  but  for 
Sheldon,  who  had  receipted  the  horses  to  the  constable.  The 
conversation  was  not  communicated  to  the  plaintiff,  and  he  will 
never  be  able  to  make  any  thing  out  of  it ;  {Stafford  v.  Baccn^ 
1  Hill,  532  ;)   certainly  not  in  this  action. 

The  innkeeper  is  bound  to  receive  and  entertain  travellers, 
and  is  answerable  for  the  goods  of  the  guest  although  they 
may  be  stolen  or  otherwise  lost  without  any  fault  on  his  part. 
Like  a  common  carrier,  he  is  an  insurer  of  the  property,  and 
nothing  but  the  act  of  God  or  public  enemies  will  excuse  a  loss. 
On  account  of  this  extraordinary  liability  the  law  gives  the 
innkeeper  a  lien  on  the  goods  of  the  guest  for  the  satisfaction 
of  his  reasonable  charges.  It  was  once  held  that  he  might  de- 
tain the  person  of  the  guest,  but  that  doctrine  is  now  exploded, 
and  the  lien  is  confined  to  the  goods.  The  inquiry  then  is, 
whether  the  plaintiff  received  and  kept  the  horses  as  an  inn- 
keeper. In  other  words,  was  he  bound  to  receive  and  take 
care  of  them,  and  would  he  have  been  answerable  for  the  loss 
if  the  horses  had  been  stolen  without  any  negligence  on  his 
part  1  The  lien  and  the  liability  must  stand  or  fail  together. 
Innkeepers  cannot  claim  the  one  with  any  just  expectation  of 
escaping  the  other. 

Tyler,  who  owned  the  property,  was  not  a  traveller,  nor  was 
he  in  any  sense  a  guest  in  the  plaintiff's  house ;  and  I  think  it 
quite  clear  that  the  plaintiff  was  not  bound  to  receive  and  take 
care  of  the  horses.  We  are  referred  to  the  case  of  Peet  v. 
McGraw,  (26  Wend.  653,)  to  prove  that  it  is  not  necessary  to 
the  lien,  or  the  liability  of  the  innkeeper,  that  the  owner  should 
be  a  guest.  The  case  decides  no  such  thing.  It  turned  on  the 
construction  of  the  plea,  and  we  thought  the  words  of  the  plea 
equivalent  to  an  averment  that  the  owner  was  a  guest.  A 
single  expiession  of  the  chief  justice,  which  was  not  necessary 
to  the  decision  of  the  cause,  is  separated  from  the  context,  and 
pressed  into  the  plaintiff's  service.  But  neither  the  chief  jus- 
tice nor  any  other  member  of  the  court  intended  to  say,  that 
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either  the  lien  or  the  liability  could  exist  where  the  owner  of 
the  goods  was  not  either  actually  or  constructively  the  guest 
of  the  innkeeper.  There  must  be  such  a  relation ;  but  it  is 
not  necessary  to  its  existence  that  the  owner  of  the  goods 
should  be  actually  infra  hospiHum  at  the  time  the  loss  happen- 
ed, or  the  lien  accrued.  For  example,  if  a  traveller  leave  his 
horse  at  the  inn,  and  then  go  out  to  dine  or  lodge  with  a  friend, 
he  does  not  thereby  cease  to  be  a  guest,  and  the  rights  and  lia- 
bilities of  the  parties  remain  the  same  as  though  the  traveller 
had  not  left  the  inn.  And  if  the  owner  leave  the  inn  and  go 
to  another  town,  intending  to  be  absent  two  or  three  days,  it 
seems  that  the  same  rule  holds  good,  so  far  as  relates  to  prop- 
erty for  the  care  and  keeping  of  which  the  host  is  to  receive  a 
compensation ;  but  it  is  otherwise  in  relation  to  inanimate 
property  from  which  the  host  derives  no  advantage,  and  if  that 
be  stolen  during  such  absence  of  the  guest,  the  innkeeper  will 
not  be  answerable.  {Oelley  v.  Clerk^  Cro.  Jac,  188 ;  JVoy, 
126,  S.  C. ;  Ywrke  v.  Grenaugh^  2  Ld.  Raym.  866  ;  1  Salk. 
388,  S,  C,  hy  the  name  of  York  v.  Grindstone  ;  Bac.  Jlbr. 
Inns  and  Innkeepers ^  {C.)6j  1th  Lond.  ed.)  The  case  of  Mason 
v.  Thompson^  (9  Pick,  280,)  goes  still  further.  There  the 
traveller  never  went  to  the  inn,  but  stopped  as  a  visiter  with  a 
friend,  and  sent  her  horse  and  carriage  to  the  inn.  After  four 
days  she  sent  for  the  property,  and  found  that  a  part  of  it  had 
been  stolen;  but  still  the  innkeeper  was  held  liable.  This 
case  rests  on  the  dictma  of  Powell  and  Gould,  Js.  against  the 
opinion  of  Lord  Holt  ^in  Yorke  v.  Grenaugh,  (2  Ld.  Raym.  866,) 
that  ^'  if  a  man  set  his  horse  at  an  inn,  though  he  lodge  in  an- 
other place,  that  makes  him  a  guest,  and  the  innkeeper  is 
obliged  to  receive  him  [the  horse ;]  for  the  innkeeper  gains  by 
Ihe  horse,  and  therefore  makes  the  owner  a  guest,  though  he 
was  absent.^'  But  the  decision  turned  on  the  construction  of 
^e  avowry,  and  the  proper  mode  of  pleading.  The  two 
judges  held,  ^^  ibat  since  the  matter  shewn  makes  it  appear  that 
lie  was  m  guest,  it  is  enough,  though  it  is  not  expressly  avietTed 
tfaat  he  tras  a  gmst.^  Bvt  Hok  said  :  ^  Ttia  matter  is  fciA 
Vol.  m.  62 
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evidence  of  it,  that  he  was  a  guest,  and  is  not  traversable  ;  but 
guest  or  not,  is  the  most  material  part  of  the  avowry,  and  trav- 
ersable ;  and  therefore  there  ought  to  be  a  positive  averment 
that  he  was  a  guest."  This  is  not  all.  The  two  judges  gave 
as  the  authority  for  their  dictum  the  case  of  Robinson  v.  Wat" 
tery  {Poph.  Rep.  127.)  The  point  there  decided  was,  that  the 
innkeeper  had  a  lien  on  the  plaintiff's  horse,  although  the  ani- 
mal was  brought  to  the  inn  by  one  who  took  him  wrongfully. 
And  that  is  good  law  at  this  day,  if  the  innkeeper  have  no  no- 
tice of  the  wrong,  and  act  honestly.  {Johnson  v.  IK//,  3  Stark, 
JR.  172.)  He  is  bound  to  receive  the  guest,  and  cannot  stop 
to  mquire  whether  he  is  the  right  owner  of  the  property  he 
brings.  But  not  one  word  was  said  in  the  case  of  Robinson 
V.  Walter^  in  support  of  the  position  that  the  owner  or  person 
who  brings  the  property  need  not  be  a  guest.  The  subject 
was  not  even  mentioned,  so  far  as  appears  by  the  report  in 
Popham.  But  by  the  report  of  the  same  case  in  3  Bulst,  269, 
it  appears  affirmatively  that  the  wrongdoer  who  brought  the 
horse  to  the  inn  actually  became  a  guest,  and  afterwards  went 
away  leaving  the  horse  behind.  Now  when  a  man,  after  he 
has  actually  become  a  guest  and  delivered  his  property  to  the 
host,  goes  away  for  a  brief  period  leaving  his  goods  behind 
him,  the  law  is  chargeable  with  no  absurdity  in  considering 
him  as  still  continuing  a  guest  so  far  as  relates  to  the  rights 
and  liabilities  of  the  parties.  And  if  one  send  his  horse  or  his 
trunk  in  advance  to  the  inn,  saying  he  will  soon  be  there  him- 
self, it  may  be  that  he  should  be  deemed  a  guest  from  the 
time  the  property  is  taken  in  charge  by  the  host.  But  when, 
as  in  Mason  v.  Thompson^  the  owner  has  never  been  at  the  inn, 
and  never  intends  to  go  there  as  a  guest,  it  seems  to  me  little 
short  of  a  downright  absurdity  to  say,  that  in  legal  contempla- 
tion he  is  a  guest.  If  our  law  givers  had  intended  that  the 
innkeeper  should  be  answerable  as  such  for  every  thing  he  re- 
ceived in  charge,  guest  or  no  guest,  they  would  have  said  so. 
They  would  not  have  taken  the  roundabout  mode  of  saying 
that  he  must  answer  for  the  goods  of  the  guest,  and  that  everj 
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oDe  18  a  guest  who  has  goods  in  his  hands.  Nox?  in  this  case 
Tyler,  'who  owned  the  horses,  never  was  the  plaintiff's  guest, 
Nor  was  he  a  traveller  or  transient  person.  He  was  the 
plaintiff's  neighbor.  In  this  respect  the  case  differs  from  3fa- 
sen  V.  Thompson^  though  I  should  feel  no  disposition  to  follow 
that  decision  if  this  difference  did  not  exist.  I  think  the  ex- 
traordinary liability  of  the  innkeeper  does  not  attach  until  he 
actually  has  a  guest,  and  without  such  liability  the  innkeeper, 
as  such,  has  no  lien  on  the  goods.  Whether  he  has  a  lien  in 
any  other  character  remains  to  be  considered. 

The  right  of  lien  has  always  been  admitted  where  the  party 
was  bound  by  law  to  receive  the  goods ;  and  in  modern  times 
the  right  has  been  extended  so  far  that  it  may  now  be  laid 
down  as  a  general  rule,  that  every  bailee  for  hire  who  by  his 
labor  and  skill  has  imparted  an  additional  value  to  the  goods, 
has  a  lien  upon  the  property  for  bis  reasonable  charges.  This 
includes  all  such  mechanics,  tradesmen  and  laborers  as  receive 
property  for  the  purpose  of  repairing,  or  otherwise  improving 
its  condition.  But  the  rule  does  not  extend  to  a  livery  stable 
keeper,  for  the  reason  that  he  only  keeps  the  horse,  vrithout 
imparting  any  new  value  to  the  animal.  And  besides,  he  does 
not  come  within  the  policy  of  the  law,  which  gives  the  lien  for 
the  benefit  of  trade.  Upon  the  same  reasons  the  agister  ot 
farmer  who  pastures  the  horses  or  cattle  of  another  has  no  lien 
for  their  keeping,  unless  there  be  a  special  agreement  to  that 
effect.  This  doctrine  was  laid  down  in  Chapman  v.  Allen^ 
{Cro.  Car.  271.)  And  in  Yorke  v.  Grenaughy  {2  Ld.  Raym. 
868,)  Lord  Holt  said,  a  livery  stable  keeper  had  no  lien.  (See 
the  remarks  of  Lord  Lyndhurst^  C.  B.  upon  this  case  in  Jud- 
son  V.  Etheridge^  1  Cromp.  4*  Mees.  743.)  I  am  not  aware 
that  this  rule  has  ever  been  departed  from,  though  it  has  been 
suggested  that  it  would  be  well  enough  to  place  the  livery 
man  on  the  same  footing  with  other  persons  who  bestow  theii 
labor  and  care  upon  the  property  entrusted  to  their  keeping. 
{Cowen^s  Tr.  299, 2d  ed.)  But  the  question  has  recently  under-" 
gone  a  good  deal  of  discussion  in  England,  and  the  result  is 
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that  the  old  cases  remain  unshaken,  and  it  must  now  be  isegavd^ 
ed.as  the  settled  doctrine  that  agistersand. livery  stable  keepers 
have  no  lien,  unless  there  be  a  special,  contract  to  that  effects 
(  Wallace  v.  Woodgate,  1  Car.  tf  Payne^  575  ;  Ry.  4*  Moody ^ 
193,  S.  C.  I  Beuan  v.  WaterSy  3  Car.  4-  Payne^  620  ;  Judsm 
V.  EtheridgBy  1  Cromp.  tf  Mees.  743;  Jackson  y.  CumminSj 5 
Mees.  4*  Wels.  342.  ^nd  see  Jacobs  v.  Latour^  5  Bing.  130 ; 
2  JMbore  4*  PaynCy  201,  5.  C  ;  Saunderson  v.  -BeW,  2  Mee^.  4* 
TTefo.  304  ;  Scar/c  v.  Morgauy  4  id.  270.)  It  will  be  seen 
from  the  cases  which  have  been  mentioned,  that  a  distinction, 
in  relation  to  the  question  of  lien,  has  been  taken  between  the 
mere  keeper  and  the  trainer  of  a  horse  ;  and  it  is  said  that  the 
latter  has  a  lien,  because  he  has  done  something  for  the  im- 
provement of  the  animal.  And  in  Judson  v.  EtheridgCy  it  was 
suggested  by  BoUand,  B.  that  the  doctrine  might,  perhaps,  be' 
extended  to  the  case  of  a  breaker  who  takes  a  young  horse  to 
be  broken,  on  the  ground  that  he  makes  it  a  different  animal' 
from  what  it  was  before,  and  improves  the  animal  by  the  ap- 
plication of  labor  and  skill.  On  the  same  principle  it  has  been 
held,  that  if  a  farmer  or  stable  keeper  receive  a  mare  for  the 
purpose  of  being  covered  by  his  stallion,  he  has  a  specific  lien 
for  the  charge  of  covering.  Whether  these  distinctions  were 
well  taken  or  not,  they  show  that  the  courts  have  steadily  ad- 
hered to  the  rule  thabone  who  merely  provides  food  and  takes 
the  care  of  an  animal,  as  an  agister  or  livery  stable  keeper,  has 
no  lien  except  by  contract. 

There  is  a  further  reason  why  there  can  be  no  lien  in  these 
cases.  When  horses  are  kept  at  livery,  the  owner  takes  and 
uses  them  at  pleasure,  and  the  bailee  only  has  a  lien  so  long  as 
he  retains  the  uninterrupted  possession.  If  the  owner  gets  the 
property  into  his  hands  without  fraud,  the  lien  is  at  an  end,  and 
it  will  not  be  revived  by  the  return  of  the  goods.  {Sevan  v. 
WiUers^  3  Car.  ^  Payne,  520 ;  Jones  v.  Thurloe^  8  Mod.  172  ; 
Jones  V.  PearUy  1  Str.  656 ;  Sweet  v.  Pym,  1  East,  4.)  So 
in  the  case  of  milch  cows^  the  agister  has  no  lien,  for  the  rea- 
son that  the  owner  haa  occasional  possession  for  the  purpofftr 
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of.  milking  them.  {Jwekson  if.  CWm^mm^,  6  J(fe&.  4^  H^e^^.  Z4tt  f 
Cross  ^  lien,  25^36, 332.)  Now  here,  from  t%e  nature  of  tbe 
case,,  the  plaintiflf  was  not  to  haye  the  continued  and  exdusiiv^ 
possesaon:  of  the  horseS)  but  Tyler  was  at  libectjr  to  take  and 
use  them  when  he  pleased,  and-  he  did^  in;  fhct  take  iSiem  at 
pleasure;  The  witness  says  he  does  not  know  that  tbe  plain- 
tiff was  at  home  whenr  Tyler  took  the  horses,  but  tbare  was  no 
pretence  that  they  were  taken  by*  fraud,  or  against  the  will  of 
the  plaintiff. 

The  plaintiff  cannot  stand-  upon  any  better  footing  than  a 
lirery  stable  keeper,  and  as  such  he  had  no  lien. 

Jindgpxent  affinxied* 


The  Fabkers  and  Manufactdbebs'  Bank  vs.  Haight 
and  otilers* 

*nie  seal  of  a  religions  coiporation  impressed  directly  upon  paper,  withoiitrth#*Dse 

of  wax  or  other  tenacious  substance,  is  a  nullity. 
So  with  regard  to  the  seal  of  a  private  individual ;  though  as  to  seals  of  pubUe  oj/L 

cert  and  eourta^  it  is  otherwise. 
SimbUy  that  in  order  to  determine  whether  a  note  signed  by  the  trustees  of  a  oorr 

poration  was  intended  to  bind  them  penKmaUy,  extrinsic  evidence  is  admissible. 

Assumpsit  tried  before  Ruggles,  C.  Judge,  at  the  Dutchess^ 
circuit,  in  March,  1841.  The  plaintiff  gave  in  eridence  a  promise 
sory  note  to  which  the  names  of  the  defendants  iirere  affixed|, 
as  follows  : 

^^ IIEiOO.  Sixty days-.after/date wepromise to pay^tO'tiie oider 
of  Raymond  8l  Bbdgesr  at  the  Fannevs  and  ManufaoturersP  Bbnk 
in^  Roughkeq^isie  fii^  hundred  dollars,  talue^reoeh^ed.  May 
16, 1836. 

OSigpedX  Silas^  H  Haigh^ 

Jaoob  DeOroffy 

Against  tfete'dtfendantb^  names'  there*  was  a:  stamp  or  impres- 
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sion  of  a  seal  upon  the  paper,  but  without  the  use  of  wax  or 
any  other  tenacious  substance.  The  impression  made  on  the 
paper  was  in  the  form  of  a  circle  having  within  it  the  words, 
"  Second  Presbyterian  Church  Po'keepsie  1836."  A  society  by 
that  name  was  incorporated  under  the  general  statute  in  1835. 
The  stamp  was  was  made  with  their  seal,  but  by  what  authority 
did  not  appear.  The  defendants  were  three  of  the  nine  trustees 
of  the  society.  Evidence  aliunde  was  given  by  both  parties 
touching  the  question  whether  the  corporation  was  bound  by 
the  note.  The  defendants  insisted  that  the  note  was  a  special- 
ty, the  seal  being  either  that  of  the  society  or  of  the  defendants, 
and  in  neither  case  could  the  endorsees  sue  ;  and  on  this  and 
several  other  questions  the  defendants  excepted  to  the  opinion 
of  the  judge,  and  the  jury  found  a  verdict  for  the  plaintiffs. 
The  defendants  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

C  W.  Svnfty  for  the  defendants. 
C  Johnston^  for  the  plaintiffs. 

By  the  Court j  Bronson,  J.  There  is  nothing  on  the  face  of 
the  note  to  show  that  the  society  had  any  thing  to  do  with  it, 
except  the  impression  made  on  the  paper  by  the  seal.  It  is 
the  personal  undertaking  of  the  defendants,  and  of  no  one  else. 
The  seal  of  any  court  or  public  officer  may  be  affixed  by  an  im- 
pression directly  on  the  paper,  without  the  use  of  wafer  or  wax. 
(2  R.  S.  404,  \  61.)  But  a  stamp  or  impression  of  this  kind  made 
by  a  corporation,  o«  an  individual  who  is  not  a  public  officer, 
is  a  mere  nullity.  {Bank  of  Rochester  v*  Gray ^2  Htil,  227.) 
As  there  was  no  seal  of  any  one  to  the  note,  the  objection  that 
it  was  a  specialty,  of  course  falls  to  the  ground. 

If  it  was  right  to  allow  the  defendants  to  go  beyond  the  note 
itself,  and  prove  extrinsic  facts  for  the  purpose  of  showing  that 
the  corporation  was  bound,  it  was  clearly  right  to  allow  the 
plaintiffs  to  give  rebutting  evidence ';  and,  if  we  look  into  the 
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whole  case,  it  plainly  appears  that  the  defendants  intended  to 
hind  themseWes  personally  by  the  note,  and  it  does  not  appear 
that  the  corporation  was  a  party  to  the  contract.  If  we  look 
at  the  note  itself,  it  is  the  undertaking  of  the  defendants,  and 
of  them  alone ;  and  if  we  go  into  the  extrinsic  evidence,  it 
leads  us  to  the  same  result.  Whether,  therefore,  the  judge 
was  right  on  all  the  questions  which  the  defendants  made  in 
relation  to  the  evidence  is  a  matter  of  no  moment,  though  I  see 
no  solid  objection  to  any  of  the  decisions  of  which  the  defen- 
dants complain. 

New  trial  denied. 


Smith  and  others  1^^.  Randax«l. 

A  joitice  of  the  peace  <m  wndng  a  conmuMioii  to  examine  witneoMi,  mnit  direct 

the  manner  in  which  it  thaU  bt  returned ;  and  if  he  omit  to  do  lo,  the  depoittionB 

cannot  be  read  in  evidence. 
Statulei  which  innovate  iqxm  the  common  law  rules  of  evidence  mnet  be  idietly 

puiraed.    Per  BaoNsoir,  J. 
The  term  warrant  implies  a  seal,  except  in  cases  where  a  seal  has  been  dispensed 

with  by  statute.    Semble. 
Though  a  warrant  for  the  coUection  of  a  tax,  issued  by  the  trustees  of  a  schod 

district  previous  to  the  act  of  May  26M,  1841,  be  invalid  if  without  seal ;  yet  a 

renewal  of  it  under  the  hands  and  seals  of  the  trustees  will  render  it  valid  as 

to  proceedings  iqxm  it  afterwards. 
The  dictum  in  Preaton  t.  Leamtt,  (6  Wend.  663,)  that  a  renewal  of  a  justice's 

execution  does  not  per  ee  constitute  new  process,  commented  on  and  disi^ 

approved. 

Ej^KOR  to  the  Oneida  C.  P.  Randall  sued  Smith  and  others 
before  a  justice,  and  declared  in  trespass  for  taking  a  wagon, 
and  upon  issue  joined  he  recovered  a  judgment,  from  which 
the  defendants  appealed  to  the  C.  P.,  where  the  cause  was 
tried  in  March,  1841.  The  plaintiff  proved  the  taking  and  sale 
of  the  wagon  in  the  fall  of  1839.  The  defendants  were  trus- 
tees of  school  district  No.  6  in  the  town  of  Paris,  and  the 
wagon  was  taken  by  the  district  collector  by  authority  of  the 
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JctedhoitBy  to  satisfy  tbe  plaintiff^s  portion  of  a  tax  of  |400 
wUch  kad  been  voted  by  the  district  in  February  of  that  year 
ito  build  a  new  Bchool  bouse.  The  defendants  offered  in  eri- 
dence  the  ckposition  of  one  Davis  taken  under  a  commission 
issued  by  the  justice  in  another  cause,  with  stipulations  on  the 
part  of  the  plaintiff  which  made  it  admissible  in  this  «uit  and 
in  the  C.  P.,  provided  tbe  commission  was  issaed  and  returned 
kx  such  a  manner  as  would  make  the  deposition  evidence  be- 
foaee  tbe  justice.  The  plaintiff  objected  that  it  did  not  appear 
upon  the  commission  how  the  same  was  to  be  returned.  The 
court  sustained  the  objection,  and  the  defendants  excepted. 

The  defendants  offered  in  evidence  the  warrant  and  the  re- 
newals thereof  under  which  the  property  was  taken.  The  war- 
rant bore  date  March  15th,  1839,  was  in  the  proper  form,  and 
was  signed  by  the  then  trustees  of  the  district,  but  there  were 
no  seals  to  it.  The  warrant  had  been  twice  renewed  by  the 
trustees  who  issued  it,  but  without  using  seals.  On  the  26th  of 
October,  1839,  the  defendants,  who  vrere  then  the  trustees  of 
the  district,  in  pursuance  of  the  written  authority  of  the  super- 
intendent of  common  schools,  renewed  the  warrant  by  writing 
thereon  as  follows :  ^^  Tbe  within  warrant  is  renewed  for  thirty 
days  from  the  25th  of  October,  1839,  by  order  of  the  superinten- 
dent of  common  schools."  Signed  by  the  defendants  as  trustees,. 
with  their  seals  affixed.  The  plaintiff,  among  other  things,  object- 
ed that  the  warrant  was  void  for  the  want  of  seals,  and  that  the 
Tenewal  of  a  void  thing  could  not  make  it  valid.  The  court 
sustained  the  objection,  and  decided  that  the  warrant  was  not 
admissible  as  a  defence,  but  might  go  the  jury  in  mitigation 
of  danftgea.  The  ^efeoydants  excepted.  The  plaintiff  had  a 
verdict;  and,  after  judgment  in  his  favor^  tfie  <defendaBta 
brought  error  on  a  bill  of  exceptions. 

Jtf.  B.  Ckar^hf  Car  the  plaintiffs  in  error. 
J,  Mug^Tp  for  the  defendants  in  otor. 
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By  the  Court ^  Bkonson,  J.  The  act  of  1838  gives  the  jus- 
tice authority  to  issue  a  commission  to  one  or  more  competent 
persons  to  take  and  certify  the  depositions  of  witnesses,  ^^  and 
to  return  the  same  according  to  the  directions  given  with  such 
commisnan.^^  {Stat.  1838,  p.  132,  ^  2.)  <^  The  commission 
shall  be  executed  and  returned  as  is  prescribed  by  statute  when 
a  commission  issues  out  of  a  court  of  record,  and  the  deposi- 
tion  and  testimony  taken  tn  pursuance  thereof  shall  be  re- 
ceived on  the  trial.''  (^  4.)  The  interrogatories  are  to  be 
settled  by  the  justice,  and  certified  by  hi«  approbation  endorsed 
thereon.  (^  2.)  The  authority  to  issue  the  commission  is 
substantially  the  same  as  that  which  is  given  to  courts  of  re- 
cord. (2  R.  S.  393,  §  11.)  When  a  commission  issues  oilt 
of  a  court  of  record,  the  officer  who  settles  the  interrogatories 
directs  upon  the  commission  the  manner  in  which  it  shall  be  re* 
turned^  which  may  be  by  an  agent,  or  through  the  post  office, 
and  the  commissioner  must  return  it  in  such  manner  as  shall 
have  been  directed  on  the  commission.  (§  15,  16.)  In  this 
case  the  justice  settled  the  interrogatories,  but  he  gave  no 
direction  as  to  the  mode  of  returning  the  commission.  This 
is  a  fatal  objection.  Statutes  which  innovate  upon  the  com- 
mon law  rules  of  evidence  must  be  strictly  pursued.  The 
mode  of  returning  the  commission  is  highly  important  for  the 
purpose  of  guarding  against  frauds,  and  no  substantial  require- 
ment of  the  statute  can  be  dispensed  with.  The  case  of  Jack- 
son V.  Hobby^  (20  John.  357,)  is  decisive  upon  this  point.  In 
Williams  v.  Eldridge,  (1  iS//,  249,)  the  interrogatories  were 
not  settled  by  a  judge,  and  the  manner  of  returning  the  com- 
mission was  agreed  upon  by  stipulation  of  the  parties. 

Seals  are  no  longer  necessary  to  the  warrants  of  district  trus- 
tees. {Stat.  1841,  p.  241,  ^  29.)  But  under  the  law  as  it 
stood  at  the  time  this  warrant  issued,  seals  were  expressly  re- 
quired. {I  R.  S.  484,  ^88.)  Indeed,  the  term  warrant  im- 
plies a  seal,  in  cases  where  a  seal  has  not  been  dispensed  with 
by  statute.  {Beekman  v.  Traver^  20  Wend.  67.)  This  objec- 
tion could  not  ht  got  over  if  the  case  stedd  upon  the  warrant 
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as  it  was  originally  issued  by  the  old  trustees.  But  I  think 
the  renewal  of  the  warrant  by  the  defendants  under  their  hands 
and  seals  obviates  the  difficulty.  The  renewal  of  the  warrant 
made  it  new  process  for  all  the  purposes  of  collecting  the 
taxes  which  then  remained  unpaid.  By  renewing  ^^  the  within 
warranty"  the  defendants  said,  in  effect,  to  the  collector,  ^^  we 
command  you,  as  within  you  are  commanded,"  to  collect  &c.  It 
IS  the  same  thing,  substantially,  as  though  the  original  warrant 
bad  been  recited  in  the  renewal ;  and  thus  we  have  a  warrant 
under  the  hands  and  seals  of  the  trustees  for  the  collection  of 
the  tax. 

We  are  referred  to  a  dictum  of  Sutherland  J.  in  Preston  r. 
Leavittj  (6  Wend.  663,)  which  militates  against  this  doctrine. 
He  says  that  the  renewal  of  a  justice's  execution  ^^  does  not 
per  se  constitute  a  new  execution.  It  is  what  the  statute  calls 
it,  a  renewal  of  the  original  execution."  That  remark  was  not 
necessary  to  the  decision,  and  I  cannot  but  think  that  the  re- 
newal or  repetition  of  a  command  is  fully  equivalent  to  an 
original  order.  If  the  warrant  had  been  defective  in  point  of 
form,  the  xenewal  would  have  been  chargeable  with  the  same 
vice.  But  the  language  of  the  warrant  was  perfect,  and  when 
the  defendants  said  ^^  we  renew  it,"  they,  in  effect,  gave  a  new 
or  original  command  to  levy  the  money. 

In  rejecting  the  warrant  as  a  defence,  the  court  below  went 
on  the  ground  that  the  want  of  seals  was  a  fatal  defect,  and  I  do 
not,  therefore,  think  it  necessary  to  examine  the  other  objections 
which  have  been  urged  against  the  validity  of  the  process.  If 
the  decision  had  been  put  upon  the  ground  that  there  was  a  de- 
fect of  proof  in  relation  to  the  original  formation  of  the  district, 
or  as  to  giving  notice  of  the  meeting  at  which  the  tax  was  voted, 
or  in  showing  that  the  plaintiff  v^s  a  taxable  inhabitant  of  the 
dbtrict,  the  defendants  might  then  have  given  further  evidence 
upon  these  points.  But  as  an  indispensable  link  in  the  chain 
of  defence  viras  rejected  for  a  supposed  defect  which  no  further 
proofs  could  supply,  and  as  the  decision  was  erroneous,  justice 
requires  that  there  should  be  a  new  trial. 

Judgment  reversed. 
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Allun  &  Taylor  vs.  Edwards  and  others. 

Under  the  act  of  1838,  and  preriooB  to  that  of  1841,  a  plaintiJSF  in  a  justice's  eomt, 

on  muag  out  a  commisrion  to  examine  witneases,  could  not  have  an  adjournment 

for  more  than  eight  days. 
Where  a  justice  on  issuing  a  conmiianon  in  behalf  of  the  plaintiff,  postponed  the 

cause  indefinitely,  and  not  to  any  day  oortain;  keld^  irregular,  and  that  it 

amounted  to  a  discontinuance. 
The  parties,  however,  having  afterward  appeared  before  the  justice  pursuant  to 

notice  from  him  and  proceeded  to  trial  without  objection ;  held,  a  waiver  of  the 

iiiegularity. 
The  insufficiency  of  notice  of  motion  for  a  commission  before  a  justice,  must  be 

objected  at  the  time  it  is  awarded ;  it  is  too  late  to  object  after  the  commisaon 

has  been  executed  and  returned. 

Error  to  the  Onondaga  C.  P.  The  plaintiffs  in  error  sued 
the  defendants  in  error  before  a  justice  by  summons  returnable 
April  6th,  1839.  The  parties  appeared  and  joined  issue,  and  the 
cause  was  adjourned  bj  consent  to  the  13th  of  April.  On  the 
6th,  the  plaintiffs  gave  the  defendants  written  notice  of  an  ap- 
plication to  be  made  to  the  justice  on  the  13th,  for  a  commis- 
sion to  examine  witnesses.  On  that  day  the  parties  appeared, 
the  plaintiffs  moved  for  a  commission,  the  defendants  made  no 
objection,  and  a  commission  was  issued.  The  justice  in  his 
return  states  that  he  issued  a  commission,  ^^  and  then  postponed 
the  suit ;  and  that  after  the  said  commission  was  returned  to 
me,  I  did  on  the  27th  day  of  May,  send  written  notice  to  the 
parties  that  I  would  give  the  trial  of  the  said  cause  a  hearing 
on  the  16th  day  of  June,  at  one  o'clock  in  the  afternoon,  at  my 
oflSce  in  the  said  town  of  Pompey.''  On  the  last  mentioned  day 
both  parties  appeared,  and  the  cause  was  tried.  When  the 
plaintiffs  proposed  to  read  the  deposition  which  had  been  taken 
on  the  commission,  the  defendants  objected  that  the  notice 
which  was  given  of  the  motion  for  a  commission  was  insuffi- 
cient, and  they  also  objected  ^^  to  the  execution  of  the  commis- 
sion by  Richard  H.  Hopkins,"  the  person  to  whom  it  was  di- 
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reeled.  The  objections  were  overruled.  The  justice  rendered 
judgment  for  the  plaintiffs  for  $21,09,  besides  costs.  On  cer- 
tiorari by  the  defendants,  the  C.  P.  reversed  the  judgment,  and 
the  plaintiffs  sued  out  a  writ  of  error. 

C  B.  Sedgwick^  for  the  plaintiffs  in  error. 

JET.  Worden^  for  the  defendants  in  error. 

By  the  Courts  Bhonson,  J.  Although  the  act  of  1838  gave 
a  commission  to  either  party,  it  did  not  authorize  a  postpone- 
ment of  the  trial  beyond  the  time  then  allowed  by  law,  which, 
when  the  application  for  an  adjournment  came  from  the  plain- 
tiff, was  limited  to  eight  days.  {Stat,  of  1838,  p.  232,  §  2,  3 ; 
2  jR.  S.  238,  §  69.)  But  by  the  act  of  1841,  when  a  commis- 
sion is  issued  on  the  application  of  the  plaintiff,  he  has  ^^  the 
same  time  and  privileges  of  adjournment  to  which  the  defen- 
dant is  now  entitled  by  law."  {Stat,  of  1841,  p.  112,  ^  1.) 
This  suit  was  commenced  and  tried  in  1839,  and  then  an  ad 
journment  from  April  to  June,  on  the  motion  of  the  plaintiffs^ 
would  have  been  irregular.  But  the  worst  feature  in  the  case 
is,  that  the  justice  "  postponed  the  suit"  indefinitely,  and  not 
to  any  day  certain.  This  w^as  clearly  irregular,  and  amounted 
to  a  discontinuance  of  the  action.  There  are  many  cases  which 
hold  that  an  irregular  and  unauthorized  adjournment  will  put 
an  end  to  the  suit.  But  it  is  also  settled  that  the  cause  is  not 
so  completely  out  of  court  but  that  the  objection  may  be  waiv- 
ed ;  and  if  the  party  who  might  complain  appears  and  goes  to 
trial,  the  judgment  will  not  be  reversed.  {Dunham  v.  Heydeuy  7 
John.  R.  381 ;  Willoughhy  v.  Charleton,  9  John.  R.  136  ;  and 
see  Malone  v.  Clarky  2  Hill^  657.)(a)  Here  the  justice  gave 
the  parties  written  notice  of  the  time  and  place  when  he  would 
try  the  cause.     The  defendants  were  not  bound  to  regard  it, 


(«)  See  8.  p.  jyft  y.  Cvher^  mOe,  p*  180. 
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but  they  Toluntarily  appeared  and  weut  to  trial  on  the  issue 
vhich  had  been  previously  joined.  This  voluntary  appearance 
in  court  was  enough  to  give  the  justice  jurisdiction  over  the 
person,  and,  on  the  principle  of  the  cases  which  have  been 
mentioned,  I  think  the  judgment  should  not  have  been  reversed 
by  the  common  pleas. 

The  defendants  did  not  specify  wherein  they  thought  the  no- 
tice of  motion  for  a  commission  was  insufficient.  And  besides, 
they  should  have  made  the  objection  at  the  time  the  commis- 
sion was  ordered,  and  not  after  it  had  been  executed  and  re* 
turned.  What  was  meant  by  the  objection  to  the  execution  of 
the  commission  by  the  commissioner,  I  have  been  unable  to 
discover.  The  facts  were  settled  by  the  justice,  and  cannot  be 
re-tried.  The  judgment  of  the  C.  P.  must  be  reversed,  and 
that  of  the  justice  affirmed. 

Ordered  accordingly. 


Roberts  vs.  The  Chenango  County  Mutual  Insurance 
Company. 

A  paper  puiporting  to  be  condltiomi  of  insuiance,  if  annexed  to  and  delivered  with 
a  policy,  is  to  be  deemed  prima  facte  a  part  of  it ;  and  this,  whether  referred  to 
in  the  policy  by  expnm  words,  or  not.  , 

Aecordiof  ly,  though  a  policy  contained  no  reference  in  tcnns  to  any  other  paper, 
yet  it  having  been  made  by  using  a  printed  form  covering  the  half  of  an  ontire 
dieet,  upon  the  other  half  of  which  was  a  printed  statement  commencing  thus-^ 
"  ConditiofOM  of  InMwrarice^ — end  specifying  certain  acts  of  the  assured  which, 
if  done,  diould  render  the  policy  void :  Held,  that  the  statement  was  a  part  of  tho 
poHcy,  at  least  pima  facie  ;  and  that  a  violation  of  its  provisions  rendered  the  in- 
stirance  void. 

The  legal  effect  of  a  paper  thus  annexed  to  a  policy  may  be  destroyed  by  parol 
evidence  that  the  annexation  was  by  mistake. 

Assumpsit,  tried  at  the  Oneida  circuit  in  April,  1842,  before. 
Oridley,  C.  Judge.  The  action  was  on  a  policy  of  insurance 
bearing  date  the  19th  af  June,  1838,  by  which  the  defendants 
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undertook  and  promised  to  insure  the  dwelling  house  of  the 
plaintiflF  against  fire,  for  the  term  of  five  years.  The  dwelling 
house  was  destroyed  on  the  19th  of  February,  1841,  by  a  fire 
which  originated  in  a  buildbg  adjoining  it  on  the  north,  owned 
by  another  person. 

The  policy  was  made  by  using  a  form  printed  on  the  half 
of  an  entire  sheet  of  paper ;  and  on  the  other  half  sheet  there 
was  a  printed  statement,  commencing  thus — ^^  Conditions  of 
Insurance?^ — ^but  no  express  reference  to  this  was  made  in  the 
body  of  the  policy.  The  statement  contained  the  following, 
among  other  clauses  :  ^^  If,  after  insurance  is  effected,  the  risk 
of  the  property  shall  be  increased  by  any  means  whatever  with- 
in the  control  of  the  assured,  &c.  such  insurance  shall  be  void 
and  of  no  efiect."  The  defendants  proved  that,  in  1839,  the 
plaintiff  erected  an  addition  to  the  south  end  of  his  dwelling 
house,  eighteen  feet  wide  and  twenty-two  feet  long,  having  a 
basement  story,  a  chimney  and  fire  place  in  it,  with  a  stove  in 
the  basement,  and  a  dumb  stove  in  the  next  room  above  ;  the 
pipe  of  these  running  into  the  chimney.  It  was  objected  at 
the  trial  that  this  addition  was  such  an  increase  of  the  risk 
insured  against  as  constituted  a  breach  of  the  condition,  and 
that  therefore  the  policy  was  void.  The  circuit  judge  overrul- 
ed the  objection  on  the  ground  that  the  printed  statement  in 
which  the  alleged  condition  was  contained,  constituted  no  part 
of  the  policy.  The  defendants  excepted.  Verdict  for  the 
plaintiff,  $443,34.  The  defendants  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

jr.  Hill^  Jr.  for  the  defendants. 

S,  Beardsley,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  As  I  understand  this  case,  the 
policy  was  printed  on  one  half  of  the  sheet,  and  the  ^'  condi- 
tions of  insurance"  on  the  other.  There  can  be  no  doubt  of 
the  intent  that  both  should  be  taken  together.    The  assured 
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accepts  the  policy  with  what  purports  to  be  conditions  on  the 
skme  sheet  or  any  sheet  physically  attached.  There  is,  in 
such  case,  no  need  of  an  express  reference  by  the  policy  to  the 
conditions  in  order  to  fix  the  meaning.  {Emerson  t.  Murrayj 
4  JV.  H.  Rep.  171 ;  Stocking  y.  FairchUd^  5  Pick.  181.)  The 
juxtaposition  of  the  papers  is  a  sufficient  expression,  at  least 
frima  facie.  That  may  be  rebutted  by  parol  evidence,  as  by 
showing  that  the  two  were  thus  connected  by  mistake  j  but  no 
attempt  to  disannex  them  was  made  on  the  trial,  and,  for  aught 
I  see,  the  legal  effect  was  conceded.  The  proof  of  the  build- 
'mv  having  been  added  by  the  assured  so  as  to  increase  the  risk, 
without  the  assent  of,  or  even  notice  to  the  company,  was  re- 
ceived without  making  an  objection  that  the  conditions  were 
not  intended  as  a  part  of  the  policy.  It  would  be  impossible 
to  sustain  the  decision  in  Bize  v.  Fletcher y  {Doug.  12ynote  (4,)) 
if  the  slip  wafered  to  the  policy  had,  like  this,  expressly  de- 
clared itself  to  be  conditions  of  insurance.  There  can  be  no 
doubt  that  the  addition  of  the  building  avoided  the  policy,  if 
conditions  plainly  expressed  and  as  plainly  violated  can  ever 
have  that  effect.  There  was  no  pretence  that  the  risk  was  not 
increased.  If  there  was  really  any  question  upon  that,  it 
should  have  been  left  to  the  jury.  It  cannot  be  denied  judi- 
cially,  in  the  face  of  the  proof.  I  do  not  go  into  the  other 
questions  which  have  been  made. 

New  trial  granted. 
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Russell  vs.  Cook  and  another. 

A  note  ghren  npon  the  Bettlement  of  a  dodytftd  claim  prefbtied  agmiiut  the  mate, 
will  be  upheld  as  fomided  upon  a  rafficient  comnderation,  without  regard  to  fhe 
legal  yalidHy  of  the  claim. 

In  inch  cases  it  mattera  not  on  which  side  the  right  ultimately  tnms  out  to  he ;  the 
court  will  not  look  beyond  the  compromise.    Per  Cowkn,  J. 

Er&ok  to  the  Onondaga  common  pleas.  Russell  recov- 
ered judgment  before  a  justice  against  Cook  and  Smith  on  a 
promissory  note  made  by  them,  payable  to  Sanford  B.  Palmer 
or  bearer,  for  $68,34,  with  interest,  and  bearing  date  April  4th, 
1836.  The  note  fell  due  in  July,  1837,  and  was  transferred  to 
the  plaintiff  after  that  time.  The  defendants  insisted  that  the 
note  was  without  consideration;  and,  after  judgment  be- 
fore the  justice,  they  appealed  to  the  common  pleas.  On  the 
trial  in  the  latter  court  the  following  facts  appeared  :  The  note 
was  given  on  the  compromise  of  a  claim  made  upon  the  defen- 
dants by  said  Palmer  and  one  Noble,  for  damages  done  to 
a  cargo  of  barley,  in  which  Palmer  &  Noble  claimed  an  inter- 
est. The  barley  was  damaged  in  the  fall  of  1835,  while  in  the 
course  of  transportation  in  the  defendants'  canal  boat  from  the 
store  of  Palmer  &  Noble,  Manlius,  Onondaga  county,  to  one 
Taylor,  who  resided  at  Albany.  Palmer  &  Noble  purchased 
the  barley  for  Taylor  with  funds  furnished  by  him ;  he  to  al- 
low them  a  commission  of  twelve  and  a  half  cents  per  bushel 
for  buying  and  delivering  at  Albany,  and  they  assuming  the 
risk  of  transportation.  Palmer  &  Noble  contracted  with  and 
paid  the  defendants  for  the  transportation.  The  defendants 
owned  the  boat  in  which  the  barley  was  transported  ;  and  the 
evidence  showed  them  to  be  common  carriers.  The  damage  to 
the  barley  occurred  in  passing  another  boat  at  a  place  where  a 
stone  happened  to  be  in  the  canal  of  such  a  aze  that  the  boat 
struck  it.  There  was  a  slight  collision  with  the  other  boat, 
and  the  defendants'  boat  was  so  broken  or  strained,  by  striking 
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its  bottom  against  the  stone,  as  to  let  in  the  water  and  sink  it  in  a 
short  time.  Testimony  was  given  on  the  question,  whether  the 
defendants  had  been  negligent  in  the  matter ;  whether  the  acci- 
dent was  in  any  degree  caused  by  meeting  the  other  boat,  and 
whether  proper  efforts  were  made  to  prevent  the  boat  sinking  af- 
ter the  accident  happened,  &c.  It  was  shown  that  the  place 
was  peculiarly  liable  to  obstructions  from  stones  rolling  into 
the  canal ;  and  that  while  there,  the  boatmen  having  no  knowl- 
edge of  the  fact,  as  was  the  case  in  this  instance,  such  accidents 
could  not  well  be  avoided.  It  appeared  from  the  evidence  giv- 
en by  the  defendants  that,  after  considerable  negotiation  with 
a  view  to  a  settlement  between  them  and  Palmer  &  Noble,  they 
finally  agreed  to  divide  the  loss ;  that  thereupon  a  true  state- 
ment of  the  entire  amount  was  made  out,  and  the  defendants 
gave  their  notes  for  one  half  of  it ;  that  the  note  in  question 
was  among  the  notes  thus  given. 

The  court  below  were  in  effect  requested  to  charge,  among 
other  things,  that  the  facts  proved  did  not  show  the  note  to  be 
Without  consideration,  and  that  the  plaintiff  was  therefore  enti- 
tled to  recover.  The  court  refused  so  to  charge  ;  whereupon 
the  plaintiff  excepted.  After  verdict  and  judgment  for  the  de- 
fendants, the  plaintiff  sued  out  a  writ  of  error. 

IT.  C  Van  Schaackj  for  the  plaintiff  in  error. 

H.  J.  Sedgtoi-cky  for  the  defendants  in  error. 

By  the  Court  J  Cowen,  J.  The  defendants  below  admitted 
the  execution  of  the  note  ;  and  the  burthen  of  showing  that  it 
was  without  consideration  lay  on  them.  They  accordingly 
proved  that  several  years  before  suit  brought,  they  undertook 
with  Palmer  &  Noble  to  transport  from  Manlius  to  Albany  cer- 
tain barley  in  which  they  (Palmer  &  Noble)  had  a  special  prop- 
erty, and  which  they  were  bound  to  see  delivered  at  Albany  to 
Taylor.  The  defendants  were  common  carriers  by  their  boat 
on  the  canal,  which,  owing  to  its  accidentally  striking  a  stone  in 
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the  canal,  of  which  the  defendants  could  not  be  perfectly 
aware^was  broken,  sunk  and  the  Water  let  in  upon  the  barley,  by 
which  it  was  much  injured.  A  dispute  arose  between  the  par- 
ties whether  the  defendants  were  liable,  and  this  was  compro- 
mised by  Palmer  &  Noble  agreeing  to  discount  one  half  of 
their  claim,  and  the  defendants  agreeing  to  pay  the  other.  The 
half  which  fell  upon  the  defendants  was  secured  by  several 
promissory  notes,  of  which  the  note  in  question  was  one. 
The  estimate  of  damage  was  deliberately  and  fairly  made. 
Palmer  &  Noble  were  guilty  of  no  fraud ;  the  defendants  were 
fully  aware  of  all  the  facts ;  and  there  was  no  mistake  in  the 
case.  This  is  the  defence,  as  made  out  by  the  defendants'  own 
testimony.  The  court  below  ^submitted  to  the  jury  whether 
the  notes  were  made  without  consideration,  and  the  jury 
found  for  the  defendants. 

I  am  of  opinion  the  court  below  erred  in  omitting  to  charge 
the  jury  that  the  plaintiff  was  entitled  to  recover.  No  one 
would  think  of  denying,  that  at  least  the  dispute  between  the 
parties  was  doubtful,  and  that  probably  the  law  was  against  the 
defendants  on  the  facts  disclosed  by  their  evidence.  It  is 
enough,  however,  that  it  was  doubtful,  and  that  the  notes  were 
given  in  pursuance  of  an  agreement  to  compromise,  in  no  way 
impeached  for  want  of  fairness.  *  To  show  that  this  is  so,  I 
shall  do  little  more  than  refer  to  Chit,  on  Cont.  43,  44,  ed. 
of  1842,  and  the  notes,  where  cases  are  cited  which  refuse 
to  open  an  agreement  of  this  kind,  under  circumstances  much 
stronger  in  favor  of  the  defendant  than  exist  here  on  the  most 
liberal  construction  which  the  defence  can  pretend  to  claim. 
The  case  of  CKeson  v.  Barclay^  (2  Permsyl,  jR.  631,)  sustained 
a  promissory  note  given  on  the  settlement  of  a  slander  suit  for 
words  not  actionable.  In  such  cases  it  matters  not  on  which 
side  the  right  ultimately  turns  out  to  be.  The  court  will  not 
look  behind  the  compromise.  {Taylor  v.  Patrick^  1  Bibb^  163 ; 
Fisher  v.  May^s  heirs j  2  id.  448.)  It  is  not  necessary,  how- 
ever, in  the  present  case,  to  go  farther  than  was  done  in  Lon^ 
gridge  v.  DorvtlUj  (6  Bam.  4r  Md.  117.)    There  the  skip 
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Carolina  Matilda  had  run  foul  of  the  ship  Zenohia  in  the 
Thames^  and  the  former  was  arrested  and  detained  hy  process 
from  the  admiralty  to  secure  the  payment  of  the  damage.  The 
agents  for  the  owners  of  the  Carolina  Matilda  stipulated  with  - 
the  agents  for  the  owner  of  the  Zenohia  that,  on  the  latter  re- 
linquishing their  claim  on  the  Carolina  Matilda,  the  damages 
should  he  paid  on  due  proof  of  them,  if  they  did  not  exceed 
JC180.  The  proceedings  in  the  admiralty  being  withdrawn,  an 
action  was  brought  on  the  promise.  The  Carolina  Matilda  had 
a  regular  Trinity-house  pilot  on  hoard  when  the  collision  took 
place ;  and  there  was  some  doubt  on  the  law,  therefore,  whether 
the  owners  were  liable.  Held,  that  the  compromise  being  of 
a  claim  thus  doubtful,  the  defendants  were  absolutely  bound, 
without  regard  to  the  question  of  actiital  liability.  Abbott, 
Ch.  J.  said,  ^^  the  parties  agree  to  put  an  end  to  all  doubts  on 
the  law  and  the  fact,  on  the  defendants'  engaging  to  pay  a  stip- 
ulated sum."  .  ^^  The  parties  agreed  to  waive  all  questions  of  law 
and  fact."  Indeed,  such  is  the  intent  of  every  compromise  ; 
and  the  best  interests  of  society  require  that  such  should  be  the 
effect. 

I  therefore  prefer  putting  the  case  on  that  ground,  though  I 
feel  very  little  doubt  that  the  defendants  were  liable  to  Palmer 
&  Noble  for  the  whole  damages,  instead  of  the  half  for  which 
they  were  let  off. 

Judgment  reversed. 
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Smith  vs.  The  Sa&atoga  County  Mutual  Fire  Insu&ancs 

Company. 

In  an  action  agaioflt  **  The  Sazatoga  County  Mutual  Fire  Insoxanee  Company," 
{Law9  of  1834,  p,  530,)  on  a  policy  which,  in  tenns,  waa  to  become  ydd  if  aa- 
■i|rned  without  the  conatnt  of  the  company  in  voriting^ii  appeared  that  one  of  the 
by  Jaws  of  the  company  was  as  follows :  **  When  any  buildings  are  mortgaged 
at  Ae  time  they  are  insured,  the  mortgagee  may  have  the  policy  assigned  to  him 
on  his  signing  the  premium  note,  or  giving  eecurity  for  the  payment  of  the  same^" 
and,  on  his  doing  so,  any  agent  &c.  "  shall  be  authorized  to  give  the  anent  of 
the  company  to  said  assignment,**  &c.  It  further  appeared  that,  the  buildings 
coverod  by  the  policy  being  under  mortgage  when  it  was  applied  for,  the  plain* 
tiff  stated  this  fttct  in  his  written  application,  adding,  that  he  iBiahed  an  amgn^ 
ment  to  the  mortgagee.  Held,  that  the  act  of  issuing  the  policy  could  not  be 
deemed  a  conBont  in  writing  to  the  proposed  assignment ;  and  this,  though  the 
policy  contained  an  express  reference  to  the  application. 

Hiough  by  an  assignment  in  such  case,  without  the  consent  of  the  company,  the 
policy  is  forfeited,  yet  the  assured  remains  liable  to  contribute  to  all  loases  which 
happened  while  the  policy  was  in  force,  though  the  assessment  be  not  made  tiU 
afterwards. 

Whether,  under  the  charter  of  this  company,  he  be  not  liable  to  contribute  to  all 
losses  which  may  happen  during  the  term  for  which  he  wa$  originally  tntursd, 
though  he  forfeit  his  policy  before,  qitere. 

Where  the  company,  with  knowledge  that  a  policy  had  been  forfeited  by  assign, 
ment,  assessed  the  assured  on  account  of  losses  which  occurred  before  the  assign, 
ment,  and  collected  the  assessment ;  held,  that  this  did  not  revive  the  policy. 

Even  had  the  assessment  been  on  account  of  kMses  which  happened  after  the  assign- 
ment,  the  result  would  have  been  the  same ;  for  the  policy  being  void,  not  void^ 
able  simply,  no  mere  collateral  act  of  the  company,  though  in  qffirmance  of  it, 
oould  revive  it    Per  Bronson,  J. 

If  a  landlord,  after  notice  of  an  act  or  omission  of  his  tenant  giving  only  a  right  of 
re-entry,  do  something  by  which  he  plainly  affirms  the  oontmuance  of  the  lease, 
it  will  amount  to  a  waiver  of  his  right    Per  Bronson,  J. 

Otherwise,  where  the  act  or  omission  of  the  tenant  renden  the  lease  absolutely 
void.    Per  Bronson,  J. 

On  a  second  trial  of  this  action,  {see  1  Hill^  ^^y)  before 
Qridley,  C.  Judge,  the  by-laws  of  the  company  were  given  in 
evidence,  which  provide,  among  other  things,  that  ^^when 
buildings  are  mortgaged  at  the  time  they  are  insured,  the  mort- 
gagee may  have  the  policy  assigned  to  him  on  his  signing  the 
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premium  note,  or  giving  security  for  the  payment  of  the  same  ; 
and  any  agent,  director,  or  the  secretary,  when  application 
shall  be  made  to  him,  shall  be  authorized,  upon  said  applicants 
signing  the  said  note  or  giving  security  as  aforesaid,  to  give 
the  assent  of  the  company  to  said  assignment ;  which  assent 
and  assignment^or  a  true  certificate  thereof,  shall  be  forwarded 
to  the  secretary,  who  shall  enter  the  same  on  the  record  of  siaid 
policy."  Notice  of  the  assignment  of  the  policy  to  Williams 
was  giTen  to  an  agent  of  the  company  in  the  county  of  Oswego, 
where  the  property  insured  was  situated,  in  the  summer  of 
1838,  but  nothing  was  done  by  the  assignee.  It  appeared  that 
the  secretary  of  the  company  knew  of  the  assignment  as  early 
as  June,  1839.  Since  this  suit  was  commenced,  two  assess- 
ments have  been  made  by  the  company  on  the  plaintiflf's  pre- 
mium note,  one  of  which  was  paid  by  the  plaintiff  in  March, 
1840,  and  the  other  in  September,  1841.  The  premium  note 
bore  even  date  with  the  policy,  and  by  it  the  plaintiff  promised 
to  pay  the  company  $288,  "  in  such  portions  and  at  such  time 
or  times  as  the  directors  of  said  company  may,  agreeably  to 
their  act  of  incorporation,  require."  In  addition  to  the  ques- 
tions made  on  the  former  trial,  the  plaintiff  insisted  that,  by 
making  and  collecting  the  assessments  upon  the  premium  note 
after  notice  of  the  assignment,  the  defendants  had  elected  to 
consider  the  policy  valid,  and  had  waived  the  forfeiture  for  as- 
signing the  policy  without  the  consent  in  writing  of  the  com- 
pany. It  was  further  insisted  that,  as  the  policy  referred 
to  the  application  for  insurance,  the  defendants  must  be 
demed  to  have  consented  to  the  assignment,  by  issuing  the 
policy;  for  the  application  expressly  informed  the  company 
that  an  assignment  was  desired.  {See  1  Hill,  497.)  The 
only  reference  from  the  policy  to  the  application  followed 
immediately  after  the  description  of  the  property,  and  was 
in  these  words — ^'^  reference  being  had  to  an  application  of 
said  John  B.  Smith  for  a  more  particular  description  and  as 
forming  part  of  this  policy."  The  judge  decided  that  the 
plaintiff  could  not  recover,  to  which  he  excepted.     Verdict  for 
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the  defendants.     The  plaintiff  now  moved  for  a  new  trial  otdl  a 
bill  of  exceptions. 

jS.  Beardsley^  for  the  plaintiff.  ^ 

JD.  Wright  4-  JV.  Hilly  Jr.  for  the  defendants. 

By  the  Court^  Bronson,  J.  I  still  adhere  to  the  opinion  al- 
ready expressed,  (1  Hilly  497,)  that  it  is  the  policy  or  contract 
of  insurance,  and  not  the  subject  insured,  which  the  parties 
have  declared  not  assignable.  It  is  undoubtedly  true  that  ^^  the 
interest  of  the  assured,"  when  the  words  are  used  without  any 
qualification,  usually  means  his  interest  in  the  property  or  thing 
insured.  But  here  the  parties  have  explicitly  declared  that 
they  mean  something  else — ^^  the  interest  of  the  assured  in  this 
policy  is  not  assignable." 

It  is  now  said  that,  as  the  plaintiff  in  his  written  application 
for  insurance  expressed  the  wish  to  assign,  and  as  the  policy 
was  subsequently  issued  referring  to  the  application,  the  com- 
pany has,  in  effect,  consented  in  writing — that  is,  by  the  policy — 
to  an  assignment.  But  the  language  of  the  policy  is,  not  that 
you  may,  but  that  you  shall  not  assign  without  the  consent  of 
the  company.  The  most  that  can  fairly  be  inferred  from  the 
issuing  of  the  policy  with  the  knowledge  that  the  plaintiff  wish- 
ed to  assign  is,  that  the  defendants  were  ready  to  consent  to 
an  assignment  to  the  mortgagee  on  the  terms  mentioned  in 
their  by-laws ;  that  is,  ^^  on  his  signing  the  premium  note,  or 
giving  security  for  the  payment  of  the  same."  Before  the  loss 
happened,  the  mortgagee  did  not  think  proper  to  take  on  him- 
self the  burden  of  the  contract  by  signing  the  premium  note, 
and  he  cannot  complain  if  the  defendants  now  insist  that  the 
contract  is  at  an  end. 

The  remaining  argument  for  the  plaintiff  presents  a  question 
which  was  not  before  in  the  case.  It  is  said  that  the  defen- 
dants, by  making  and  collecting  assessments  upon  the  preijuium 
note  after  they  had  notice  of  the  assignment  of  the  policy^  have 


ROCHESTER,  OCTOBER,  1841  51 } 

Smith  o.  The  Saratoga  County  Mutoal  Tite  Imaranee  Company. 

waived  the  forfeiture,  and  affirmed  the  continuance  of  the  con- 
tract. And  this  is  likened  to  the  case  where  a  landlord,  after 
notice  of  some  act  or  omission  by  his  tenant  which  gives  a  right 
of  re-entry,  receives  or  distrains  for  the  subsequently  accruing 
rent,  or  does  some  other  act  by  which  he  plainly  affirms  the 
continuance  of  the  lease.  This  is  held  to  be  a  waiver  of  the 
forfeiture.  But  this  doctrine  only  applies  where  the  act  or 
omission  of  the  tenant  renders  the  lease  voidable^  and  not  where 
it  is  declared  absolutely  void  on  the  happening  of  the  particu- 
lar event.  The  distinction  is  between  cases  where  the  landlord 
itay  put  an  end  to  the  lease  by  an  entry  for  the  wrong  done, 
and  those  where  the  wrong  terminates  the  lease  ivithout  any 
act  on  the  part  of  the  landlord.  In  the  fortner  cas^,  the  land- 
lord may  waive  the  forfeiture  by  any  act  which  affirms  thfe  edit- 
tinuance  of  the  tenancy ;  but  in  the  latter,  fh^  leas^  being  ipsb 
facto  void  is  incapable  5f  confirmation.  {Pennanfs  cd^e,  B 
Co.  64,  third  resolution ;  Finch  v.  Throckmorton^  Cro.  JEKz. 
221  ;  Mulcarry  v.  Eyres^  Cro.  Car.  611 ;  Anon.^  3  Salk.  4. 
And  see  Co.  Litt.  295,  h^  ;  Rickman  v.  Garth^  Cro.  Jac.  173 ; 
Jones  V.  Vemejf^  Willed  Rep.  169,  176,  177;  Jenkins  v. 
Church,  Corvp.  482  ;  Doe  v.  Watts,  7  T.  R.  79 ;  Doe  v.  Rees, 
4  Ring.  JV.  C.  384  ;  Goodvmght  v.  Davids,  Cowp.  803.)  Now 
in  this  case  the  provision  is,  that  on  assigning  without  consent 
"  this  policy  shall  thenceforth  be  void  and  of  no  effect.^  The 
parties  have  in  the  strongest  terms  declared  that  the  policy 
Elhall  immediately,  and  without  any  act  on  the  part  of  the 
company,  become  absolutely  void ;  and  it  is  difficult  to  see 
how  any  thing  short  of  a  new  creation  could  impart  vitality  to 
this  dead  body. 

We  are  also  referred  to  cases  where  it  has  been  held  that  the 
contract  of  an  infant  may  be  confirmed  after  he  attains  his  ma- 
jbrity.  But  with  very  few  exceptions  the  Cohtractd  of  ifefants 
are  only  voidable — ^not  absolutely  void;  and  whtr^v^r  the 
contract  is  good  or  bad  at  the  election  of  the  party,  there  is  no 
difficulty  in  seeing  that  it  may  be  ratified  and  confirmed. 

But  it  is  unnecessary  to  put  this  case  upon  the  ground  that 
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the  forfeiture  could  not  be  waived.  It  does  not  appear  that 
the  assessments  which  the  plaintiff  has  been  required  to  pay  on 
his  premium  note^  were  made  on  account  of  losses  which  have 
happened  smce  the  policy  was  assigned  f  and  consequently  the 
defendants  have  not  done  an  act  which  necessarily  affirms  the 
continuance  of  the  policy.  There  is,  perhaps,  room  for  ques- 
tion whether  the  plaintiff  did  not  continue  liable  upon  his  pre- 
mium note  to  contribute  to  all  losses  which  happened  within  the 
term  for  which  he  was  originally  insured,  although  the  policy 
became  void  before  the  term  ended.  {See  premium  noiey  ante^ 
p.  509,  in  connection  mth  Sess.  L.  of  1834,  p.  530,  ^2, 4,  '31, 
8, 10  ;  Herkimer  M.  4-  if.  Company  v.  Small^  21  Wend.  275.) 
But  however  that  may  be,  there  can  be  no  doubt  that  the  plain- 
tiff was  liable  to  contribute  to  all  losses  which  happened  while 
the  policy  was  in  force,  although  the  assessment  should  not  be 
made  until  afterwards.  He  could  not,  by  forfeiting  the  policy, 
discharge  the  existing  liability  to  contribute  towards  losses  which 
had  already  happened. 

The  case  then  comes  to  this.  The  defendants  proved,  that 
before  the  property  was  destroyed,  the  plaintiff  had  done  an  act 
which  put  an  end  to  the  policy^  In  answer  to  this^  the  plain- 
tiff undertook  to  show  that  the  forfeiture  had  been  waived. 
The  burden  lay  upon  him,  and  he  was  bound  to  make  out  a 
plain  case.  It  was  not  enough  to  bring  the  matter  into  doubt. 
It  was  necessary  to  show  that  the  company  had  done  an  act 
which  plainly  affirmed  the  continuance  of  the  policy.  An  as- 
sessment for  losses  did  not  prove  it,  without  showing  that  the 
losses  happened  after  the  forfeiture  accrued,  and  there  was  no 
attempt  to  establish  that  fact.  The  judge  was  therefore  right 
in  holding  that  the  plaintiff  could  not  recover. 

Nelson,  Ch.  J.  and  Cowzsr,  J.  being  members  of  the  compa- 
ny, gave  no  opinion. 

New  trial  denied. 
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An  iiiipw»tVw^  of  lanacy  finding  one  to  be  of  nneoand  mind  ice,  m  admiuibh  in 
evidence,  though  not  concbmoe^  by  way  of  Bhowiii|r  hie  incompetenoy  to  convey 
lands ;  and  this,  even  as  against  strangers  to  the  proceeding  who  had  no  oppor- 
tunity to  oflfer  or  cross^zamine  witneaKs.    Sembk, 

A  party  to  a  deed  of  lands  camiot  impeach  it  at  law,  on  the  ground  of  firand  as  to 
the  consideration  ;  though  otherwise  where  the  fraud  relates  to  the  exeeutum. 

If  a  conveyance,  originally  void  on  account  of  fraud,  be  subsequently  acknowledged 
by  the  grantor  before  a  proper  officer,  and  left  with  the  grantee,  this  will  be 
equivalent  to  a  re.delivery,  and  give  it  efiect  from  that  time. 

A  deed  of  land  signed  and  sealed  by  the  grantor,  but  not  delivered  during  his  lilb 
either  as  an  escrow  or  otherwise,  passes  no  title. 

Where  one  in  possession  of  lands  under  a  devise  in  fee  to  himself,  purshased  and 
took  a  deed  from  another  who  pretended  to  have  an  adverse  title ;  held,  that 
neither  the  grantee  nor  his  snccessors  were  estopped  from  disputing  the  va. 
lidity  of  the  title  thus  purchased. 

no  principle  of  the  tule  by  which  a  tenant  is  estopped  from  questlanmg  the  title 
of  his  landlord,  does  not  apply  as  between  a  grantee  m  fee  nmpU  and  his 
grantor. 

There  is  no  such  estoppel  except  where  the  occupant  is  under  an  obligation,  ex- 
press ot  implied,  to  restore  the  possession  at  some  time  or  in  some  event  Per 
BaoNsoN,  J. 

The  doctrine  that,  in  dower,  the  grantee  of  the  husband  is  estopped  to  deny  that 
his  grantor  had  title,  ought  not  to  be  extended.    Per  Bronson,  J. 

Ejectment,  to  recover  the  equal  undivided  half  df  a  farm 
containing  eighty  acres  in  the  town  of  Warren,  Herkimer 
county,  tried  before  Willard,  C.  Judge,  at  the  Herkimer  circuit, 
in  April,  1841.  The  plaintiff  gave  in  evidence  a  deed  to  himself 
from  John  Osterhout  for  an  undivided  half  of  the  eighty  acres, 
dated  April  9th,  1810.  The  deed  was  proved  October  9th,  1838, 
but  had  not  been  recorded.  John  Osterhout  owned  and  was 
in  possession  of  the  farm  at  the  date  of  the  deed,  and  continued 
in  possession  until  his  death  in  the  spring  of  1818.  The  defen- 
dants then  gave  in  evidence  the  will  of  John  Osterhout  dated 
November  18th,  1817,  by  which  he  devised  all  his  real  estate  in 
the  town  of  Warren  to  his  son  Frederick  in  fee.  On  the  28th 
of  January,  1833,  Frederick  Osterhout  mortgaged  the  farm 
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to  Eleazer  Peak,  and  the  mortgage  was  acknowledged  and  re- 
corded the  same  day.  On  the  2d  of  October,  1824,  Peak  con- 
Teyed  the  farm,  together  with  another  piece  of  land,  to  the  de- 
fendtets,  for  the  conoderation  of  |2000.  The  deed  was  r^- 
cdrded  August  17th,  1830.  The  defendants  took  possession 
under  the  deed  and  have  been  in  possession  ever  since.  The 
plaintiff  and  Frederick  Osterhout  were  sons  of  John  Osterhout. 
The  plaintiff  then  gave  in  evidence  the  record  of  a  deed  from 
hitoself  to  Frederick  Osterhout,  for  the  premises  in  question, 
dated  July  2d,  1817,  for  the  consideration,  as  mentioned  in  the 
(ked,  of  $500.  This  deed  was  acknowledged  and  recorded 
on  the  8th  of  July,  1818.  In  describing  the  premises  conveyed, 
the  deed  had  the  following  words — ^^  known  as  lot  No.  7  in 
great  lot  No.  2  in  Henderson's  patent,  being  the  one  equal  half 
of  said  lot  No.  7,  the  same  as  conveyed  by  John  Osterhout  to  the 
said  Augustinus  (the  plaintiff)  by  indenture  of  deed  bearing  date 
the  9th  day  of  April,  1810."  The  plaintiff  then  gave  in  evidence 
a  commission  of  lunacy,  and  the  inquisition  taken  thereupon  in 
June,  1839,  by  which  it  was  found  that  he,  the  plaintiff,  was 
of  unsound  and  imbecile  mind,  and  deprived  of  reason  and  un- 
derstanding, and  laboring  under  weakness  of  intellect  so  as 
wholly  to  incapacitate  him  to  conduct  his  own  affairs  and  gov- 
ern and  manage  his  business  and  property,  and  that  he  had 
been  in  the  same  state  of  unsoundness  and  imbecility  of  mind 
and  intellectual  incapacity  from  his  nativity.  The  object  of 
this  evidence  was  to  show  that  the  plaintiff  was  incapable  of 
making  a  deed.  The  defendants  excepted  to  the  admission  of 
the  evidence.  The  plaintiff  then  gave  evidence  tending  to 
show  that  his  deed  to  Frederick  Osterhout,  though  dated  in 
1817,  was  in  fact  given  in  1818,  soon  after  the  death  of  their 
father.  He  also  gave  evidence  tending  to  show  that  there  was 
a  fraud  on  the  part  of  Frederick  in  paying  the  consideration 
money  mentioned  in  the  deed — ^he  paying  the  plaintiff  one 
hundred  dollars  in  bills  at  a  time,  then  taking  the  money  back 
and  paying  the  same  bills  for  another  hundred  dollars^  and  ao 
on  until  the  whole  was  said  to  be  paid,  and  finally  getting  the 
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bundrcd  dollars  back,  so  that  the  plaintiff  in  fact  got  nothing. 
The  evidence  to  establish  these  facts  was  given  partly  by  wit- 
nesses who  were  present  at  the  time,  and  partly  by  proof  of 
what  Frederick  had  subsequently  said  about  the  transaction 
while  he  was  in  possession  of  the  farm.  The  object  of  this 
evidence  was  to  show  that  the  deed  was  obtained  by  fraud,  and 
was  void  for  that  cause.  The  defendants  excepted  to  the  ad- 
mission of  the  evidence. 

The  defendants  offered  to  prove  that  the  deed  from  John 
Osterhout  to  the  plaintiff  was  not  delivered  to  the  plaintiff  until 
after  John  died.  The  judge  rejected  the  evidence  and  the 
defendants  excepted. 

The  plaintiff's  counsel  then  proposed  to  rest  the  case  on  the 
ground  of  fraud  in  procuring  the  deed  from  the  plaintiff  to 
Frederick,  and  to  withdraw  the  commission  of  lunacy  so  far 
as  it  furnished  evidence  of  the  mental  incapacity  of  the  plain- 
tiff to  make  a  valid  deed ;  and  upon  this  point  the  coun- 
sel proposed  to  admit  that  the  plaintiff  was  in  the  enjoy- 
ment of  such  mental  powers  as,  in  the  absence  of  fraud,  would 
enable  him  to  make  a  valid  deed.  To  this  proposition  the  de- 
fendants assented,  and  they  did  not  go  into  evidence  touching 
the  capacity  of  the  plaintiff  to  contract.  The  judge  charged 
the  jury  on  the  question  of  fraud  in  obtaining  the  deed  from 
the  plaintiff,  and  the  defendants  excepted  to  the  charge.  The 
jury  found  a  verdict  for  the  plaintiff,  and  the  defendants  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

L.  Fordy  for  the  defendants. 

/•  Jt.  SptnctTj  for  the  plaintiff. 

By  the  Courty  Bronson,  J.  The  defendants  made  out  a 
complete  chain  of  title  under  John  Osterhout,  who  devised  the 
land  in  fee  to  his  son  Frederick,  and  died  in  1818.  In  1823, 
Frederick  mortgaged  to  Peak,  and  in  1824  Peak  conveyed  to 
ther  defeodants.    In  answer  to  this,  the  plaintiff  shows  that 
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John  Osterhout  conveyed  the  land  to  him  in  1810.  As  this 
deed  has  not  heen  recorded,  and  as  the  mortgage  to  Peak  and 
his  deed  to  the  defendants  were  recorded  at  the  times  they  re- 
spectively bear  date,  there  may  be  a  question  under  the  re- 
cording acts  whether  the  plaintiff's  deed  is  not  void  as  against 
the  defendants.  But  as  this  question  was  not  made  on  the 
trial,  I  shall  not  consider  it. 

Aside  from  that  question,  the  title  was  apparently  in  the 
plaintiff.  After  John  Osterhout  had  conveyed  to  the  plaintiff 
in  1810,  his  will  could  only  operate  upon  his  other  lands  in  the 
town  of  Warren.  In  this  state  of  the  case  it  is  not  very  easy 
to  see  why  the  plaintiff  gave  in  evidence  his  own  deed  to  his 
brother  Frederick,  and  then  undertook  to  overthrow  it.  But 
we  must  take  the  case  as  it  is.  If  that  deed  be  valid,  the  title 
is  in  the  defendants. 

I  see  no  principle  upon  which  the  inquisition  taken  on  a 
commission  of  lunacy  can  be  given  in  evidence  to  defeat  the 
title  of  third  persons  who  were  strangers  to  the  proceeding, 
and  had  no  opportunity  to  offer  or  cross-examine  witnesses. 
But  it  seems  to  be  settled  that  such  evidence  is  admissible, 
though  not  conclusive.  {Hart  v.  Deamer^  6  Wend.  497  ;  and 
see  Cowen  4*  HilPs  Jfotes  to  Phil.  942,  and  Shelf,  on  Lunacy^ 
63 — 5,  where  the  cases  are  collected.){a)  But  if  the  commis- 
sion was  improperly  received,  it  was  subsequently  withdrawn 
with  the  assent  of  the  defendants,  and  their  exception  conse- 
quently fell  to  the  ground. 

The  plaintiff  finally  rested  his  case  on  the  single  ground  that 
his  deed  to  Frederick  was  procured  by  fraud.  The  evidence 
tended  to  make  out  a  fraud  in  relation  to  the  consideration, 
and  it  is  well  settled  that  a  deed  cannot  be  avoided  on  that 
ground.  The  fraud  must  go  to  the  execution  of  the  deed,  as 
by  showing  a  misreading,  or  the  substitution  of  one  instrument 
for  another.     {Jackson  v.  Hills^  8  Cowen^  290,  and  cases  there 


(a)  See  alio  per  Pattifon  J.  in  Dane  r.  Ktrkwdi^  (8  Carr.  ^  Pa^tUt  679.) 
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ciied.){h)  And  again,  if  the  deed  was  originally  void,  a  subse- 
quent acknowledgment  of  the  instrument  before  a  proper  offi- 
cer, procured  without  fraud,  would  be  equivalent  to  a  re- 
delivery, and  the  deed  would  thereafter  be  effectual.  {Doe  r. 
Howlandj  8  Cowen^  277.)(c)  But  these  questions  were  not 
presented  in  such  a  form  on  the  trial  that  the  defendants  can 
take  advantage  of  them  on  this  bill  of  exceptions. 

The  jury  have  found  against  the  deed  from  the  plaintiff  to 
Frederick.  The  defendants  then  stand  upon  the  will  of  John 
Osterhout  devising  the  land  to  Frederick,  and  the  plaintiff 
claims  that  he  got  the  title  by  the  prior  deed  of  1810.  The  de- 
fendants offered  to  show  that  this  deed  was  not  delivered  until 
after  the  death  of  John  Osterhout,  the  grantor.  This  evidence 
should,  I  think,  have  been  received.  If  the  deed  was  not  de- 
livered by  the  grantor,  it  is  of  course  good  for  nothing,  and  the 
title  passed  to  Frederick  under  the  will.  But  it  is  said  that 
the  defendants  hold  under  the  plaintiff,  and  therefore  are  not 
at  liberty  to  deny  his  title.  This  argument  assumes  that  the 
deed  to  Frederick  is  valid ;  and  thus  the  plaintiff  contends  at 
one  moment  that  the  deed  is  utterly  void,  and  in  the  next  breath 
he  says  the  deed  is  good,  and  creates  an  estoppel.  He  cannot 
occupy  both  of  these  positions.  If  the  deed  is  good,  he  has 
parted  with  his  title^  and  cannot  recover.  If  it  is  void,  the 
parties  are  thrown  back  upon  the  question  as  to  which  got  the 
best  title  from  John  Osterhout,  and  that  depends  upon  the  inquiry 
whether  the  deed  of  1810  was  delivered.  If  it  was  not,  the 
defendants  have  the  title  under  the  will. 

Again,  the  argument  upon  which  this  evidence  was  excluded 
not  only  assumes  that  the  plaintiff's  deed  to  Frederick  was 
valid,  but  it  takes  the  fact  for  granted  that  the  defendants 
hold  under  that  deed  ;  whereas  they  did  not  produce  the  deed, 
but  claimed  to  hold  under  the  will.  They  did  not  claim  under 
the  plaintiff,  but  under  his  father  John  Osterhout. 


(()  See  the  caMS  collected  in  Cowen  ^  HiWs  Notes  to  Phil.  Ev,  p.  1458  to  1460. 
(e)  See  Jaekoon  r.  Phmpo,  (9  Cofwen,  94, 113.) 
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But  if  the  defendants  bad  claimed  under  the  deed  aa  v^l  ^§ 
under  the  will,  that  would  not  preclude  them  from  denying 
the  plaintiff's  title.  The  facts  are  these  :  Immediately  after 
the  death  of  John  Osterhout,  his  son  Frederick,  to  whom  tke 
property  had  been  devised  in  fee,  entered  and  took  possession 
of  the  farm  ;  and  while  thus  in  possession  he  took  the  deed 
from  the  plaintiff.  Whether  the  plaintiff's  claim  was  valid  or 
not,,Frederick  thought  proper  to  strengthen  himself  by  acquir- 
ing it.  But  he  did  not  enter  under  the  plaintiff,  and  there  was 
no  relation  of  landlord  and  tenant  between  them.  Nor  did  that 
relation  exist  even  in  a  qualified  form  ;  as,  between  vendor  and 
Tendee  before  a  conveyance,  or  between  the  purchaser  under 
an  execution  and  the  judgment  debtor.  Frederick  purchased 
and  took  a  conveyance  in  fee.  He  owed  no  fealty  to  the  plain* 
tiff,  and  is  chargeable  with  no  disloyalty  in  denying  his  title. 
Although  a  tenant  cannot  question  the  right  of  his  landlord,  a 
grantee  in  fee  may  hold  adversely  to  the  grantor,  and  there 
can  be  no  good  reason  why  he  should  not  be  at  liberty  to  deny 
that  the  grantor  had  any  title,  (ci)  There  is  no  estoppel  where 
the  occupant  is  not  under  an  obligation,  express  or  implied, 
that  he  will  at  some  time  or  in  some  event  surrender  the  pos- 
session. The  grantee  in  fee  is  under  no  such  obligation.  He 
does  not  receive  the  possession  under  any  contract  express  ot 
implied  that  he  will  ever  give  it  up.  He  takes  the  land  to  hold 
for  himself,  and  to  dispose  of  it  at  pleasure.  He  owes  no  faith 
or  allegiance  to  the  grantor,  and  he  does  him  no  wrong  when 
he  treats  him  as  an  utter  stranger  to  the  title. 

If* Frederick  had  obtained  the  possession  from  the  plaintiff, 
and  had  got  it  by  fraud,  it  may  be  that  he  would  be  precluded 
from  setting  up  his  title  under  the  will  until  after  the  poesefr^ 
sion  had  been  restored.  But  whatever  fraud  there  may  have 
been  in  procuring  the  deed,  Frederick  did  not  get  the  posses^ 
sion  from  the  plaintiff ;. and  whether  the  deed  is  either  good  or 


(d)  SMlfatlMf  T.  tfolmm,(16P«fer«,95;)  J}arierT.i$abMih(3  J^^ 
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bad,  it  caDnot  destroy  the  prior  title  and  possession  under  the 
will.  If  the  plaintiff's  deed  was  good,  he  has  parted  with 
whatever  title  he  had.  If  the  deied  was  Teid,  he  has  neither 
lost  noi  gained  any  thing  by  giving  it.  The  parties  stand 
irhete  they  were  before. 

I  have  not  forgotten  the  cases  which  hold  that  in  dower  the 
grantee  of  the  husband  is  estopped  to  deny  the  grantor's  title. 
But  those  cases  are  to  be  followed  because  the  rule  has  been  so 
settled,  and  not  because  it  rests  on  any  sound  principle.  The 
doctrine  ought  not  to  be  extended. 

The  plaintiff's  deed  describes  the  land  as  bemg  the  same 
which  was  conveyed  to  him  by  the  deed  of  1810 ;  but  I  do  not 
perceive  that  this  can  affect  the  question.  Although  Frederick 
knew  that  the  plaintiff  had  such  a  deed  in  his  possession,  and 
thought  proper  to  purchase  in  that  outstanding  claim,  he  did 
not  thereby  preclude  himself  from  attacking  that  title,  and 
standing  upon  his  better  right  under  the  will. 

I  observe  that  the  widow  of  Frederick  Osterhout  was  called 
as  a  witness  against  the  grantee  of  her  former  husband,  to  prove 
that  he  had  committed  a  fraud  upon  the  plaintiff;  and  she  spoke 
of  the  declarations  as  well  as  the  acts  of  her  husband.  She 
was  not  a  competent  witness  for  that  purpose.  {Bahcock  v. 
Baoth^  2  ifi//,  181.)  But  this  question  was  not  made  on  the 
trial. 

New  trial  granted. 


520       CASES  IN  THE  SUPREME  COURT. 

Spenoor  o.  The  Bank  of  Salina. 


Spsnceb  vs.  The  Bank  of  Saliita. 

Where  notice  of  proCert  has  heen  diieeted  to  an  endoner  at  a  wvonf  plaoe,  tibe 
question  whether  dne  diligence  wae  previoiiflly  used  in  endeavoring  to  aaoertain  fak 
residence,  belongs  to  the  court  as  matter  of  law,  and  not  to  the  juiy,  provided  thers 
be  no  di^Nite  about  the  Acts. 

Though  the  notice  be  dirscted  to  the  place  ^ere  the  pqier  is  dated,  jet  if  the  en. 
domr  do  not  reside  there,  and  no  enquiry  be  made  to  ascertain  his  residence,  he 
will  not  be  liable. 

And  where  a  notary  who  had  thus  misdirected  notice  to  an  endoner,  testified  that 
he  previously  made  ineffectual  enquiry  ofpermmM  m  the  btr-room  of  a  haUl,  and  of 
othero  whom  he  either  met  at  the  pott  ojfiee  or  in  the  etreet^  but  was  unaUe  to 
give  the  names  of  any  of  them ;  held,  not  evidence  of  due  diligence,  especially 
as  it  appeared  that  a  more  thorough  enquiry  would  have  proved  efiectuaL 

The  question  as  to  the  extent  of  enquiry  requisite  m  such  cases,  discuMod  and  con- 
■idered. 

Assumpsit,  tried  at  the  Onondaga  circuit,  in  April,  1842, 
before  Moselet,  C.  Judge.  The  plaintiff  was  the  holder  of  a 
promissory  note  for  $100,  dated  Syracme^  January  10, 1837, 
made  by  Silas  Ames,  and  payable  sixty  days  after  date  to  the 
order  of  Elijah  C.  Rust,  at  the  Salina  Bank.  The  note  was 
endorsed  by  the  payee.  Before  the  note  fell  due,  the  plaintiff 
left  it  with  the  defendants  for  collection,  and  this  action  was 
brought  on  the  ground  that  the  defendants  had  not  taken  the  prop- 
er measures  to  charge  the  endorser.  The  only  question  was  upon 
due  diligence  in  giving  notice,  which  was  not  received  by  Rust 
the  endorser.  The  notice  was  sent  to  Syracuse,  where  the  en- 
dorser had  never  resided.  He  had  resided  at  JamesvUUj  On- 
ondaga county,  for  more  than  forty  years,  where  he  carried  on 
business  as  a  tanner  and  currier.  He  had  been  division  inspec- 
tor, and  he  held  the  office  of  justice  of  the  peace  from  1833  to 
1837.  Prior  to  1837,  he  had  done  business  with  the  defen- 
dants, and  had  for  twenty  years  been  acquainted  with  the  cash- 
ier of  the  bank.  He  was  acquainted  with  many  of  the  busi- 
ness men  at  Salina,  and  often  received  letters  from  that  post 
office.    The  postmaster  at  Salina  and  one  of  his  clerks  Imew 
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Bust,  and  knew  where  he  resided.  Hopping,  who  did  basineifi 
as  attoniej  for  the  bank,  also  knew  Rust  and  bis  residence. 
Chapman,  the  teller  and  notary  of  the  bank,  who  made  the  de- 
mand and  sent  the  notice  to  Syracuse,  testified  that  there  was 
mo  memorandum  on  the  note  to  tell  where  Rust  lived.  He  said 
he  went  out  of  the  bank,  and  made,  as  he  supposed,  diligent 
enquiry.  He  went  to  the  public  hotel  of  Mr.  Sanger,  oppo- 
site the  bank,  and  enquired  there  of  several  persons  in  the  bar- 
room, but  he  did  not  know  who  they  were.  He  enquired  at 
the  post  office,  or  of  individuals  he  met  in  the  street,  he  did 
&ot  know  which.  He  could  not  name  any  of  the  individuals 
of  whom  he  enquired.  He  knew  there  were  RusU  living  at 
Syracuse,  and  that  the  plaintiff  lived  there.  He  could  not 
say  whether  the  cashier  was  at  home  at  that  time  or  not.  He 
did  not  enquire  of  any  of  the  directors  of  the  bank,  and  no  one 
told  him  that  Rust  lived  at  Syracuse.  The  judge  decided  that 
the  defendants  had  shown  due  diligence ;  that  there  was  no  ques- 
tion for  the  jury ;  and  he  instructed  them  to  find  for  the  defen- 
dants. Verdict  accordingly,  which  the  plaintiff  now  moved  to 
set  aside,  on  a  ease. 

T.  T.  Davisy  for  the  plaintiff. 

0.  F.  Comrtockj  for  the  defendants. 

By  th€  Courts  Bnoirsoir,  J.  As  there  was  no  dispute  about 
ftcts,  the  question  of  due  diligence  belonged  to  the  court  as 
matter  of  law,  and  not  to  the  jury.  {Bank  of  UHca  v.  Ben* 
derj  21  Wend.  643  ;  Remer  v.  Doumery  23  Wend.  620.)  But 
although  the  judgeilras  right  in  taking  the  question  into  his  own 
hands,  I  think  it  was  not  properly  decided.  There  may  be  a 
slight  presumption  that  the  drawer  of  a  bill  or  the  maker  of  a 
note  resides  at  the  place  where  the  paper  is  dated  ;  but  I  see 
no  ground  for  presuming  that  the  endorser  lives  at  that  place. 
Even  in  the.  case  of  a  drawer,  it  is  not  sufficient  to  send  notice 
to  the  place  where  the  bill  is  dated,  if  the  drawer  reside  else- 
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wherei  and  no  enquiry  be  made.  {Lowery  t.  Scotty  24  Wend. 
358 ;  Hill  y.  Varrell^  3  Greenl.  232 ;  Bayley  m  BUUj  283, 
Boston  ed.  1836.)  Now  what  kind  of  diligence  was  there  in 
this  case  1  The  notary  enquired  of  some  persons  in  the  bar- 
room of  a  hotel  opposite  the  bank,  but  he  does  not  know  who 
they  were  ;  and  he  enquired  either  at  the  post  office,  or  of  in- 
dividuals he  met  in  the  street,  and  he  does  not  know  which. 
Nor  does  he  know  any  of  the  individuals  of  whom  he  sought 
mformation.  This  is  far  enough  from  amountmg  to  due  dili- 
gence. The  notary  should  have  gone  among  the  business  men 
of  the  place,  and  if  he  had  done  so,  the  evidence  does  not  leave 
room  for  a  doubt  that  he  would  at  once  have  obtained  correct 
information  concerning  the  residence  of  the  endorser.  Rust 
had  lived  in  a  village  only  a  few  miles  distant,  more  than  forty 
years ;  he  was  engaged  in  business,  had  held  public  offices,  and 
was  well  known  to  many  of  the  business  men  at  Salina.  Again, 
the  notary  did  not  obtain  any  affirmative  information.  No  one 
told  him  that  Rust  lived  at  Syracuse,  where  the  notice  was 
sent.  If  he  had  been  told  by  some  credible  person,  who  would 
be  likely  to  know  the  fact,  that  Rust  lived  at  Syracuse,  he  might 
have  acted  upon  that  information  without  pushing  his  enquiries 
further.  {Bank  of  Utica  v.  Bender^  21  Wmd.  643  ;  Ransom 
V.  Mackj  2  Hilly  687.)  But  until  some  one  is  found  who  pro- 
fesses to  be  able  to  give  the  required  information,  it  will  not  do 
to  stop  short  of  a  thorough  enquiry  at  places  of  public  resort, 
and  among  such  persons  as  would  be  most  likely  to  know  the 
residence  of  the  endorser.  The  defendants  fell  far  short  of 
making  out  such  due  diligence  as  will  excuse  the  misdirection 
of  the  notice. 

New  trial  granted. 
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Newbeb&y  vs.  Lee. 

If  the  attorney  on  leoofd  fflegaUy  iarae  t^JLfa,  and  thereby  lender  hhnielf  liable  in 

tieipaM,  his  dient  ie  also  liable. 
In  treapan  airamat  the  client  it  ia  not  neceasaiy,  for  the  pnipoae  of  connecting  him 

with  the  levy,  to  show  that  he  specially  directed  the  iaBain|r  of  ihefi,fa. 
One  party  to  ^fi.  fa,  cannot  justify  under  it  in  an  action  by  the  other,without  show- 

mg  the  judgment  aa  well  as  ihefi,fa, ;  though  the  latter  alone  is  enough  for  the 

dieri£ 
Where,  in  such  case,  ihefi-fa,  purported  to  have  iasued  on  a  decree  in  chancery 

made  by  the  court  of  common  pleas  of  Huron  county,  Ohio,  and  one  of  the 

plaintiff's  witnesses  testified,  on  cross-examination,  that  the  suit  in  which  ihefi. 

fa,  maed  wa$  amdueted  in  a  court  of  record — viz,  the  court  of  common  jiUat  of 

Huron  county,  ^4 — that  the  process,  biU  of  complaint,  answer,  proceedings  and 

decree,  were  matter  of  record  in  said  court,  ^e. :  Held  that,  the  evidence  hav. 

ing  been  received  without  objection,  it  was  sufficient,  when  taken  in  connection 

with  the  fi.  fa,,  to  prove  the  decree  to  have  been  regularly  made  and  en- 

rolled. 
And  though  the  officer  who  made  the  levy  testified  that  he  afterwards  discharged 

it  under  an  order  entered  of  record  in  the  common  pleas  of  Huron  county  ;  Hejud, 

not  evidence  that  either  the  decree  or  fi,  fa,  had  been  set  aside  for  tr. 

regularity. 
A  pUuntiff  in  a  judgment  and  execution  who  seeks  to  justify  under  them  must 

plead  the  matter  specially,  and  cannot  give  it  in  evidence  under  the  general  issue. 

Per  CowEN,  J. 
But  if  at  tho  trial  the  matter  be  proved  imder  the  general  issue  without  objection, 

the  question  as  to  its  admissibility  cannot  be  raised  on  error. 

On  error  from  the  recorder's  court  in  the  city  of  Buffalo. 
The  action  below  was  by  Lee  against  Newberry,  for  trespass 
in  seizing  the  plaintiff's  personal  property.  The  plaintiff  proved 
that  the  seizure  was  made  by  the  sheriff,  in  Erie  county,  Ohio, 
by  virtue  of  a  fieri  facias  against  Lee  and  one  Tinker,  dated 
November  6th,  1840,  purporting  to  have  been  issued  on  a  de* 
cree  against  them  made  by  the  court  of  common  pleas  of  Huron 
county,  Ohio,  sitting  as  a  court  of  chancery,  of  the  term  of  Oc- 
tober, 1840.  The  plaintiff  proved  the  levy  by  one  Eirkham, 
the  ojGcer  who  made  it.  This  vntness  produced  what  he  said 
was  a  copy  of  the  fi.fa, ;  and  in  answer  to  questions  put  by 
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the  plaintiff's  counsel,  said,  the  common  pleas  from  which  the 
jS./a.  issued  was  a  court  of  record ;  that  the  regular  term  be- 
gan on  the  12th,  and  the  court  adjourned  the  2l8t  of  October, 
1840.  On  his  cross-examination  he  said,  for  aught  he  knew, 
the  levy  was  a  legal  levy  in  Erie  county  ;  that  the  prooew  wat 
regular  and  legal,  and  levied  according  to  law  ;  that  the  lery 
continued  till  the  16th  of  November,  when  witness  was  ordered 
to  discharge  it,  Lee,  (but  not  Newberry,)  being  present  in  the 
clerk's  office  at  the  time ;  that  there  was  a  regular  proceeding, 
and  it  was  entered  in  the  records  of  the  common  pleas ;  that  the 
order  under  which  the  property  was  discharged  was  a  record  of 
the  common  pleas. 

The  plaintiff  proved  by  the  deposition  of  Tower  Jackson, 
that,  by  letter  of  attorney  of  November  10th,  1840,  Newberry, 
the  defendant,  authorized  him  (Jackson)  to  manage  the  suit, 
and  to  direct  the  attorneys,  Messrs.  Bolt  &  Worcester.  The 
letter  distinctly  recognized  Jackson  as  Newberry's  '^  general 
agent  in  said  suit."  Jackson  testified  that  he  knew  of  the  ex- 
istence of  the  suit,  and  conversed  with  Newberry  about  the 
time  it  was  commenced,  who  said  he  had  written  to  Bolt  & 
Worcester  of  Huron  county  to  commence  it.  Newberry  told 
the  witness,  as  his  agent,  to  be  governed  in  the  conduct  of  the 
suit  by  the  attorneys.  On  being  cross-examined  he  said,  the 
suit  was  conducted  in  a  court  of  record,  viz.  in  the  common 
pleas  of  Huron  county,  and  the  process,  bill  of  complaint,  an- 
swer, proceedings  and  decree,  were  in  writing,  and  were  mat- 
ters of  record  in  said  court. 

The  plaintiff  here  resting,  the  defendant's  counsel  moT-^ 
ed  for  a  nonsuit :  1.  Because  no  authority  or  direction  of 
Newberry  for  the  commencement  of  the  suit  was  proved ; 

2.  Because  the  evidence  showed  the  taking  to  hare  been  by 
virtue  of  judicial  proceedings  in  a  court  having  jurisdiction  $ 

3.  Because  there  was  no  proof  that  the  levy  was  made  it 
the  request  of  the  defendant  or  his  attorney ;  4.  Because  tbe 
defendant  was  not  shown  in  any  manner  to  have  interfered 
with  or  directed  the  issuing  of  the  fi.  fa.  ;  nor  did  it  appear  to 
have  been  levied  at  his  instance,  or  even  with  his  knowledge  ; 


Newberry  «.  Lee. 

6.  Because  trespaae  would  not  lie  on  tbe  facts  proved,  against 
the  defendant  The  motion  was  OTerruled,  and  the  defendant 
exoq>ted.  The  court  charged  that  the  plaintifif  was  entitled  to 
reeover,  if  the  jury  believed  the  defendant  anithorized  the  suit ; 
and  that,  whether  he  had  done  so  or  not  was  a  question  of  fact. 
The  defendant  excepted  to  the  charge ;  and,  after  verdict  and 
judgment  for  the  plaintiff,  the  defendant  sued  out  a  writ  of  error. 

W.  K  Qreene,  for  the  plaintiff  in  error. 

E.  S.  Wa$ren^  for  the  defendant  in  error. 

By  the  dmrty  Cowen,  J.  There  can  be  no  doubt,  on  the 
evidence,  that  the  defendant  below  was  connected  with  the 
trespass.  He  was  plaintiff  in  the  suit.  This  was  conducted 
by  his  attorneys,  Bolt  &  Worcester,  and  [his  general  agent, 
Jackson.  The  fi.  fa,y  of  course,  was  issued  by  or  at  the  in- 
stance of  his  attorneys ;  and  where  the  attorney  on  record  con- 
ducts the  suit  in  such  a  way  as  to  be  liable  to  an  action  of  tres- 
pass himself,  his  client  is  also  liable.  {Barker  v.  Braham^  3 
WUs.  368,  376;  Bates  v.  Pilling,  6  Bam.  ^  Cress.  38; 
Brawn  v.  Feeter,  7  Wend.  301 ;  Crook  v.  Wright,  JRy.  tf  Mood, 
Jf.  P.  Rep.  278.) 

Proving  the  levy,  and  connecting  the  defendant  with  it  as  a 
party,  therefore,  made  out  a  trespass  against  him ;  and  the  ver- 
dict was  right  unless  he  established  a  justification.  To  do  so, 
though  the  execution  alone  would  seem  to  have  been  holden 
sufficient  on  the  older  cases,  {Bealy  v.  Sampson,  2  Ventr.  90, 
93,)  yet  modem  dicta,  and  modern  pleaders,  if  not  actual  de- 
cisions, have  been  quite  uniform  in  the  distinction  made  by 
Holt,  Ch.  J.  in  Britton  v.  Cole,  as  it  is  reported  in  several 
books  ;  (1  Ld.  Baym.  306,  309 ;  1  Salk.  408  ;  Carth.  441, 
443 ;)  viz.  that  where  a  party  is  put  to  justify  under  an  execu- 
tion, though  it  was  against  the  plaintiff,  he  must,  to  make  his 
authority  complete,  allege  and  prove  the  judgment  upon  which 
it  was  based ;   (9  Wentw.  PI.  22,  63 ;   Clay  v.  Caperton,  1 
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MonroBj  10,  11 ;   De  Grey,  Ch.  J.  in  Barker  v.  Braham^  3 
Wils.  376 ;)  though  it  is  enough  for  the  sheriff  that  he  show 
the  writ.     (JBac.  Abr.  Ex.  (P.)  )(a)    The  distinction  is  not 
yery  important,  except  as  fixing  the  onus  probandi ;  but  in 
this,  it  takes  the  side  of  convenience,  and,  I  think)  accords 
with  the  general  sense  of  the  profession.    There  is  no  difficul- 
ty in  saying  of  the  case  at  bar  that  the  fieri  facias  was  regu- 
larly proved.     A  sworn  copy  was  produced  ;]  and,  although 
that  cannot  be  said,  speaking  lawyer-like,  of  the  decree  in  this 
case,  yet,  one  way  and  another  enough  came  out  in  the  course 
of  the  trial,  by  parol  proof  and  the  recital  in  the  execution, 
from  which  to  collect  that  this  execution  was  well  founded. 
No  objection  was  made  to  the  form  of  the  proof;  and  indeed 
the  plaintiff  himself,  in  order  to  connect  the  defendant  with 
the  levy,  was  obliged  to  set  up  and  maintain  that  the  suit  com- 
menced was  carried  on  to  an  execution.    This  was  followed 
by  the  defendant's  cross-examination  of  Jackson,  who  testified 
to  every  thing  short  of  an  enrolled  decree.     It  can  indeed 
hardly  be  supposed,  looking  at  the  facts  directly  established, 
that  a  decree  was  wanting.     We  have  pleadings  in  a  compe- 
tent court,  an  actual  session  at  October  term,  followed  by  a^. 
fa.  reciting  a  decree  as  of  that  term.    No  point  was  made  be- 
low that  a  decree  had  not  been  duly  proved ;  Jackson  says 
there  was  one ;  and  I  think  we  may  say  there  was  one  regular- 
ly enrolled,  as  matter  of  presumption  from  the  circumstances. 
But  the  plaintiff  below  insists  that,  from  the  same  circum- 
stances and  the  same  sort  of  proof,  we  must  presume  that  the 
decree  and  execution  were  set  aside  for  irregularity  ;  and  that 
the  defendant  is  liable  on  that  ground.     I  see  nothing  in  the 
error  book  to  warrant  the  conclusion.     No  record,  no  super- 
sedeas, no  rule  setting  aside  the  proceedings  on  that  ground, 
was  produced ;  although  the  point  was  made  s^ainst  the  plain- 
tiff that  the  evidence  showed  a  levy  by  virtue  of  judicial  pro- 
ceedings.    It  is  true  that  the  property  was  discharged,  and 

(a)See  Cbioen  ^  HOtt  iVoeat  toPAO.  Ev.p.  1078,  etM^. 
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tbe  order  (so  said  Kirkham)  by  which  it  was  discharged  was 
recorded.  On  what  ground  1  Was  it  by  consent,  or  on  the 
ground  of  merits,  or  because  the  decree  was  satisfied  1  Are  we 
not  rather  to  presume  an  innocent  than  a  guilty  cause  1  I 
think  we  are ;  and  that  it  lay  with  the  plaintiff  to  show  direct- 
ly, or,  at  least,  by  circumstances,  that  the  reason  for  discharging 
the  levy,  as  the  witness  expresses  it,  lay  in  some  violation  of 
practice.  This  he  failed  to  do.  He  left  the  justification  to 
stand  in  its  full  force.  That  I  think  was  complete.  I  agree 
that  if  the  execution  was  in  fact  set  aside  for  irregularity,  the 
action  was  properly  brought ;  but  not  a  case  was  cited,  nor  can 
there  be,  that  on  the  naked  fact  of  the  execution  or  levy  being 
set  aside,  no  specific  cause  appearing,  we  are  required  to  intend 
the  worst. 

The  objection  that  the  justification  was  not  specially  pleaded, 
is  now  heard  for  the  first  time.  It  should  have  been  made  in 
the  court  below.  The  evidence  of  justification  may  have  been 
received  by  consent.  I  agree  that  in  strictness  the  justifica- 
tion should  have  been  pleaded ;  {Root  v.  Chandler^  10  Wmd. 
110,  and  the  cases  there  cited ;)  but  we  must  regard  the  objec- 
tion as  having  been  waived. 

Judgment  reversed. 


Beto  vs.  Rood  &  Kimble,  overseers  of  the  poor  &c. 

In  debt  by  ovexwen  of  the  pooc  ibr  aeUing  ipiritaoatf  liqwrn  without  licenie  in 
▼iolation  of  1  H.  <S.  680,  $  15,  sevofal  distinct  penalties  may  be  reoofcied  in 
the  lame  suit 

Ersor  to  the  Chemung  C.  P.  Rood  and  Kimble,  over- 
seers of  the  poor  of  the  town  of  Dix,  sued  Deyo  before  a 
justice  of  the  peace  to  recover  the  penalty  given  by  1  R. 
S.  680,  ^  16,  for  selling  spirituous  liquors  without  license. 
The  justice  gave  judgment  for  the  plamtiffs,  and  the  defendant 
appealed  to  the  C.  P.    On  the  trial  in  that  court  it  appeared 
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ttat  ttie  defendant  had  been  guilty  of  three  sereral  noktioa* 
of  the  statute  intermediate  the  Ist  of  June^  1840^  and  the  comt- 
mencement  of  the  suit  in  December  following.  The  court 
charged  the  jury  that  the  plaintiffs  were  entitled  to  recoyer 
'^  for  as  many  penalties  as  the  proof  showed  the  defendant  to 
have  incurred."  The  defendant  excepted.  The  jury  rendered 
a  Terdict  in  favor  of  the  plainti£b  for  $76^  and,  after  judgment, 
the  defendant  sued  out  a  writ  of  error. 

Gray  4*  Hcdhaway^  for' the  plaintiff  in  error. 

E.  Q«M»,  for  the  defendants  in  error. 

By  the  Court j  Nxxson,  Ch.  J.  The  only  question  in  tUs 
case  is,  whether  OTcrseers  of  the  poor,  in  an  action  of  debt  for 
•ellbg  spirituous  liquors  without  license,  can  recover  more 
than  one  penalty  in  the  same  suit ;  or,  in  other  words,  whether 
the  construction  of  the  old  act,  which  limited  the  recovery  to 
one  penalty  in  each  suit,  is  applicable  to  the  revised  statutes. 
{Washburn y.  Mchray^l  John.  R.  134;  Tifanyr.  DriggSy 
13  id.  263;  1  It.  Ir.  0/ '13,  p.  178,^7;  1  JR.  S.  679,  ^  16, 
2d.  td.) 

The  act  of  1813  provided  that,  if  any  person  should  retail 
strong  or  spirituous  liquors  without  license^  or  should  sell  any 
to  be  drank  in  his  or  her  house^  &c.  he  should,  for  each  offence^ 
forfeit  the  sum  of  twenty-five  dollars.  In  Washburn  v.  JMc- 
Inroy  the  court  held,  that  the  phrase  "  for  each  offence"  related  to 
the  two  distinct  offences  enumerated  in  the  seventh  section,  vis. 
selling  without  a  license,  and  selling  to  be  drank  in  the  house 
&c. ;  and  they  accordingly  determined  that,  although  the  plain- 
tiff should  state  in  his  .declaration  several  offences  of  the  same 
class,  he  could  only  recover  one  penalty.  The  opinion  of  the 
court  was  very  much  influenced  by  the  18th  section  of  the  act, 
which  provided,  that  whenever  any  suit  should  be  commenced 
and  a  recovery  had  for  a  penalty  incurred  by  selling  liquors 
without  licensei  it  should  be  a  bar  to  all  i^osecutions  fiir  < 
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«ei  o£  the  like  nature,  committed  before  sueh  recovery.  And 
tke  eourt  rcmaricsd  :  ^^  If  a  multiplicity  of  offences  can  be  sued 
fcirin  AM  suit^  the  protection  afforded  by  this  section  (18th) 
of  the  act  &c.  is  entirely  defeated  and  fnntrated."  Bat  neither 
of  the  grounds  upon  which  Washburn  v.  Mclnroy  was  decided 
can  have  any  bearing  upon  the  question  in  this  case  as  the  law 
now  stands.  The  18th  section  of  the  act  of  1813  has  not  been 
re-enacted,  and  the  peculiar  phraseology  of  the  7th  section  has 
been  changed.  The  provision  of  the  present  statute  is,  that 
*^tiioever  shall  sell  any  strong  or  spirituous  liquors  Ac.  with- 
out having  a  license  &c.  shall  forfeit  twenty-five  dollars  f  (1 
JR.  j9.  679,  ^  1&)  2d  ed. ;)  thus  leaving  the  remedy  to  the  com- 
mon kw,  which  allows  several  penalties  to  be  recovered  in  the 
same  suit.  {Hmolmd  r.  Botham,  4  T.  R,  229 ;  Young  v.  The 
Kingy  3  id.  98  ;  1  ChU.  PL  181 ;  Cawm^s  Treat  661, 2d  ed.) 


Judgment  affirmed. 


MtLLEB  Vi.    WoOBWO&tH. 


Hie  fltatnte  requiiing  a  justice,  in  making  ntnm  to  an  appeal,  to  let  fovlli  a  wpf 
of  the  defendant's  plea,  if  in  writing,  is  merelj  directory ;  and  hence,  though  the  jiia- 
tice  return  the  original  instead  of  a  copy,  the  defendant  will  not  be  prejudiced. 

EaaoB  to  the  Oswego  C.  P.  Miller  sued  Woodworth  in  a 
justice's  court,  and  declared  orally  on  the  general  counts  in  as- 
sumpsit. The  plea  was  in  writing.  After  judgment  in  favor 
of  the  plaintiff  for  $79,76,  the  defendant  appealed  to  the  C. 
P. ;  and  on  the  trial  in  that  court  the  plaintiff's  counsel  object- 
ed that  the  defendant  had  no  right  to  introduce  evidence  in  sup- 
port of  his  plea  before  the  justice,  inasmuch  as  the  original 
plea  had  been  returned,  instead  of  a  copy  as  required  by  2  R. 
iS.  260,  §  194,  sub.  3.    The  court  overruled  the  objection,  and 

Vol.  ra.  67 


530       CASES  IN  THE  SUPREME  COURT. 

Miller  v.  Woodworth. 

the  plaintifif 's  counsel  excepted.  Other  questions  arose  in  the 
course  of  the  trial  which  it  is  not  deemed  important  to  notice. 
The  jury  found  a  verdict  for  the  defendant ;  and,  after  judg- 
ment, the  plaintiff  sued  out  a  writ  of  error. 

L,  Dovming^  for  the  plaintiff  in  error. 

A.  P.  Grants  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  statute,  (2  JR.  S.  260, 
§  IM,  sub.  3,)  provides  that,  in  making  return  to  an  appeal, 
the  justice  shall  state  ^^  the  plea  of  the  defendant,  and  the  no- 
tice of  set-off  given  by  him,  if  any  ;  and  if  the  same  were  in 
writing,  a  copy  to  be  set  forthP  Under  this  provision  it  is 
contended  that  the  original  flea  attached  to  the  justice^s  rec- 
tum should  have  been  disregarded  by  the  court  below.  But 
the  statute  is  merely  directory,  and  no  bjury  can  result  to  ei- 
ther party  by  such  a  departure  from  its  requirements  as  oc- 
curred in  this  case.  The  legislature  probably  supposed  that 
justices  would  like  to  retain  the  original  pleadings  in  suits 
pending  before  them,  and  therefore  very  properly  provided 
that  copies  might  be  returned  on  appeal.  But  if  a  justice 
think  proper  to  send  an  original  plea  to  the  C.  P.,  it  is  suffi- 
cient for  all  the  purposes  of  the  trial  there,  and  should  not  have 
the  effect  to  prejudice  the  defendant's  rights. 

Judgment  affirmed. 
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Bailst  and  others  v«.  The  Mayor  &c.  of  the  city  of 
New-York. 

If  a  public  officer  authorize  the  doing  of  an  act  beyond  the  scope  of  hia  authority, 
or  if  he  be  guilty  of  negligence  or  malfeasance  in  the  discharge  of  duties  to  be 
pezfbnned  by  himself,  he  will  be  held  responsible. 

Otherwise,  hotf  ever,  in  respect  to  the  misconduct  or  malfeasance  of  suc^  persons 
as  he  is  obliged  to  employ ;  for  the  maxim  retpondeat  mperior  does  not  apply  to 
such  cases. 

The  same  general  doctrine  is  applicable  to  municipal  corporations,  while  exercising 
powers  conferred  exclusively  for  public  purpoees.    Per  Neubon,  C.  J. 

A  municipal  corporation  in  its  private  character  as  the  owner  dtc.  of  lands  and 
houses,  is  to  be  regarded  in  the  same  light  as  an  individual,  and  dealt  with  ac 
cordingly.    Per  Nelson,  Ch.  J. 

In  order  to  determine  whether  powers  exercised  by  a  municipal  corporation  in  a 
given  instance  be  public  or  private,  regard  must  be  chiefly  had  to  the  object  for 
which  they  were  granted.    Per  Nelson,  Ch.  J. 

If  the  powers  thus  exercised  be  not  conferred  for  public  purposes,  but  for  the  private 
benefit  and  emolument  of  the  corporation,  it  should  be  regarded  quoad  Aoc  as  a 
private  company,  and  held  responsible  as  such.    Per  Nelson,  Ch.  J. 

Tlie  powers  granted  by  the  "  act  to  provide  for  supplying  the  city  of  New-York 
with  pure  and  wholesome  water,"  (Ses8,  L,  '34,  p»  451,)  and  by  the  other  acts 
relating  to  the  same  subject,  were  intended  for  the  private  advantage  and  emolu. 
ment  of  the  city ;  the  state  in  its  sovereign  capacity  having  no  interest  in  them. 

If  a  charter  be  granted  to  construct  a  private  work,  on  condition  that  the  agents 
for  executing  the  woHl  shall  be  appointed  by  the  state,  an  acceptance  of  the 
charter  by  the  grantees  will  render  the  agents  their  own. 

The  state  cannot  enforce  the  acceptance  of  a  charter  granted  for  private  purposes. 
Per  Nelson,  Ch.  J. 

In  an  action  against  the  corpomtion  of  the  city  of  New-York  for  injuries  occasioD. 
ed  by  the  negligent  and  unakiliu]  construction  of  a  dam  on  the  Croton  river,  it 
appearing  that  the  dam  was  part  of  the  work  undertaken  pursuant  to  the  act 
for  sni^lying  the  city  with  pure  and  wholesome  water,  (j^ess.  L,  '34,  p,  451,) 
and  that  it  was  built  by  persons  employed  for  the  purpose  under  a  contract  with 
the  water  commissioners :  Held^  that  the  commissioners,  though  appointed  by 
the  state,  were  the  agents  of  the  corporation,  and  that  the  latter  was  therefore 
liable. 

The  13th  section  of  the  above  act,  providing  a  summary  mode  of  assessing  dam. 
ages.  Implies  only  where  property  has  been  necessarily  taken,  or  its  use  and 
Talue  necessarily  impaired,  in  the  prosecution  of  the  work ;  and  not  to  cases  of 
injury  resulting  from  the  carelesBiess  and  unskilfuhiesB  of  those  empk>yed. 
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Case,  tried  at  the  Westchester  circuit  in  April,  1842^  before 
RuGGLEs,  C.  Judge.  The  first  count  of  the  declaration  averred 
that  on  &c.  the  plaintiffs  were,  and  for  a  long  time  befor,e  Jiiid 
been  and  still  were  possessed  of  a  certain  close,  with  the  appurte-> 
nances,  situate  in  Yorktown,  Westchester  county,  near  and  in 
part  adjoining  &c.  the  Croton  river — that  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  mention- 
ed, the  plaintiffs  of  right  had  and  enjoyed  the  benefit  and  advan-> 
tage  of  the  said  river — ^that  before  &c.  at  &c.  they  were  possessed 
of  a  certain  dam  in  the  bed  of  said  river,  by  means  whereof  the 
water  was  of  right  caused  to  flow  into  and  drive  certain  mills  of 
the  plaintiffs — ^that  they  were  possessed  of  other  buildings 
standing  upon  the  said  close,  in  and  about  which  was  a  large 
quantity  of  household  furniture  and  other  personal  property  be* 
longing  to  them  :  Yet  the  said  defendants  well  knowing  &c.^ 
but  contriving  &c.,  to  wit,  on  &c.  wrongfully,  unjustly,  igno- 
rantly  and  unskilfully,  built  and  constructed  across  the  said 
river,  at  a  point  above  the  said  close,  &c.  a  certain  dam,  which, 
by  reason  of  tlie  mere  negligence,  uaskilfulness,  ignorance  and 
carelessness  of  the  defendants,  their  agents  and  servants,  in  the 
construction  and  maintenance  thereof,  and  for  no  other  cause, 
afterwards,  on  &c.  was  swept  away  by  the  waters  of  said  river 
that  had  accumulated  therein  to  the  height  of  150  feet  beyond 
the  usual  and  ordinary  height  of  the  same,  &c.  destroying  the 
soil  of  twenty  acres  of  the  said  close,  and  demolishing  and  car- 
rying away  the  plaintiffs'  dam,  floom,  sluices,  mills,  machinery^ 
buildings,  furniture  &c.  &c.  The  other  counts  in  the  declara- 
tion contained  substantially  the  same  allegations.  Plea,  the 
general  issue. 

It  was  admitted,  at  the  trial,  that  on  the  8th  of  Januafy, 
1841,  and  for  a  long  time  previous  to  the  construction  of  the 
defendants'  dam,  the  plaintiffs  were  jointly  possessed  of  the 
lands  and  personal  property  mentioned  in  the  declaration.  The 
plaintiffs  read  in  evidence  certain  acts  of  the  legislature  in  re- 
spect to  supplying  the  city  of  New- York  with  pure  and  whok- 
some  water ;  viz.  an  act  passed  February  26thy  1833 ;  one  passed 
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May  2d,  1834  ;  another  passed  May  5th,  1837  ;  another  March 
SOth,  1838 ;  another  April  27th,  1840 ;  and  another  May  26th, 
1841.  It  was  further  admitted  that  Stephen  Allen  and  four 
others  were  appointed  water  commissioners  under  the  act  of  ^ 
May  2d,  1834,  and  that  they  continued  in  office  until  March, 
1840.  The  plaintifis  gave  in  evidence  a  report  of  the  com-' 
missioners  made  in  pursuance  of  the  last  mentioned  act,  dated 
February  16tb,  1836.  This  report  proposed,  among  other 
things,  that  a  dam  should  be  erected  across  the  Croton  river  at 
the  place  where  the  one  complained  of  was  built.  The  plain- 
tiffs also  gave  in  evidence  a  report  of  the  joint  committee  of 
both  boards  of  the  common  council  of  the  city  of  New- York 
to  whom  was  referred  the  report  first  mentioned.  The  report 
of  the  committee  was  dated  on  the  4th  of  March,  1835.  The 
plaintiffs  then  introduced  in  evidence  the  following  resolutions 
adopted  by  the  common  council,  and  approved  by  the  mayor 
on  the  11th  of  March,  1835  :  "  Resolved^  That  the  plan  adopt- 
ed by  the  water  commissioners  for  the  city  of  New- York  for 
supplying  the  city  of  New- York  with  a  sufficient  quantity  of 
pure  and  wholesome  water  for  the  use  of  its  inhabitants,  and 
described  in  their  report  made  to  the  board  of  aldermen  on  the 
16th  day  of  February  last,  be  and  the  same  is  hereby  approved, 
Resolvedy  That  a  poll  be  and  hereby  is  appointed  to  be  opened 
on  the  days  upon  which  the  next  annual  election  for  charter 
officers  for  this  city  is  by  law  appointed  to  be  held,  to  the  end 
that  the  electors  may  express  their  assent  or  refusal  to  allow 
the  common  council  to  proceed  in  raising  the  money  necessary 
to  construct  the  works  as  aforesaid,  by  depositing  their  ballots 
in  a  box  to  be  provided  for  that  purpose  in  their  respective 
wards  according  to  the  provisions  of  the  act  *  to  provide  for 
supplying  the  city  of  New- York  with  pure  and  wholesome 
water,*  passed  May  2d,  1834.''  The  plaintiffs  further  gave  in 
evidence  the  certificate  of  the  board  of  canvassers  at  the  said 
ekction,  by  which  it  appeared  that  a  majority  of  the  electors 
were  in  favor  of  the  measure  thus  submitted  to  their  decision. 
The  plaintifis  then  introduced  in  evidence  an  ordinance  of  the 
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common  council,  approved  by  the  mayor  on  the  7th  of  May, 
1835,  entitled  ^^  A  law  to  instruct  the  water  commissioners  to 
proceed  in  the  work  of  supplying  the  city  of  New- York  with 
water,  and  to  create  a  public  fund  or  stock  to  be  called  ^  the 
water  stock  of  the  city  of  New- York'  for  the  expenses  of  said 
work.''  The  first  section  of  the  ordinance  instructed  the  water 
commissioners  to  proceed  with  the  work  according  to  the  plan 
proposed  by  them  in  pursuance  of  the  act  of  1834.  The  second 
section  authorized  the  creation  of  stock  for  a  loan  of  $2,500,000. 
The  other  sections,  except  the  8th  and  9th,  declared  the  man- 
ner in  which  the  loan  should  be  raised  &c.  The  8th  section 
provided  that  the  comptroller  should  pay  out  the  moneys  thus 
to  be  raised,  on  the  order  of  the  water  commissioners,  for  the 
expenses  of  the  work.  The  9th  section  directed  that  all  the 
revenue  derived  from  the  water  to  be  procured  by  said  work 
and  furnished  to  the  inhabitants  of  the  city,  should  be  appro 
priated  as  a  sinking  fund  towards  the  redemption  of  the  said 
stock.  The  plaintiffs  gave  in  evidence  two  other  ordinances  of 
the  common  council,  providing  further  means  to  carry  on  the 
work ;  one  of  which  was  passed  and  approved  in  May,  1834, 
and  the  other  in  April,  1838.  The  plaintiffs  offered  in  evidence 
three  other  reports  made  by  the  water  commissioners  to  the 
common  council  in  pursuance  of  the  several  acts  of  the  legisla- 
ture before  read  in  evidence  ;  viz.  one  made  in  January,  1838^ 
another  in  January,  1841,  and  the  third  in  July,  1841.  These 
were  objected  to,  but  admitted.  The  plaintiffs  also  gave  in 
evidence  a  deed  in  fee,  executed  by  Wilhelmus  Garretson  and 
others,  dated  July  11th,  1835,  conveying  to  the  defendants 
one  hundred  and  five  acres  of  land  lying  above  the  plaintiffs' 
premises  on  both  sides  of  the  Croton  river,  upon  which  land 
the  dam  complained  of  was  erected.  The  plaintiffs  then  offer- 
ed to  prove  a  certain  contract  between  the  water  commission- 
ers and  Crandall  &  Van  Zandt,  whereby  the  latter  agreed  to 
build  the  dam  in  question  according  to  certain  plans  and  speoifi- 
cations  thereto  annexed,  in  pursuance  of  which  contract  the  dam 
was  constructed ;  also  a  bond  given  by  the  said  contractors 


ROCHESTER,  OCTOBER,  1842.  535 

Bailey  v.  The  Mayor  6ic  of  the  eity  of  New-Toric 

with  sureties,  to  the  defendants,  in  the  penal  sum  of  $21,000, 
conditioned  that  the  contractors  should  well  and  faithfully  per- 
form their  said  contract.  This  evidence  was  objected  to,  but 
receiyed.  It  was  admitted  that  the  water  commissioners  were 
paid  for  their  services  by  the  defendants  out  of  the  funds  raised 
to  carry  on  the  work.  The  plaintiffs  further  offered  to  prove  that 
the  dam  in  question  was  negligently,  unskilfully  and  carelessly 
constructed  ;  and  that,  by  reason  of  gross  negligence,  unskil- 
fulness  and  carelessness  in  the  construction  of  it,  and  for  no 
othejr  cause,  the  dam  was,  on  the  8th  of  January,  1841,  swept 
away  and  destroyed  by  a  freshet ;  that  thereby  the  real  and 
personal  property  of  the  plaintiffs,  situate  upon  the  banks 
of  the  river  below  the  dam,  was  destroyed  to  the  value  of 
$60,000  and  upwards  ;  and  that  the  dam,  before  being  carried 
away,  had  been  accepted  as  complete  and  paid  for  by  the  water 
commissioners.  The  defendants  objected  to  the  proposed 
proof,  insisting  as  matter  of  law  that  if  admitted  the  action 
could  not  be  maintained,  inasmuch  as,  1.  The  plaintiff  had 
no  remedy  by  action  on  the  case  at  common  law  against 
the  defendants  for  the  alleged  negligence  in  the  construction 
of  the  dam ;  the  same  having  been  entirely  under  the  man- 
agement of  the  water  commissioners  appointed  by  the  gov- 
ernor and  senate,  and  not  subject  to  the  control  of  the  defen^- 
dants;  and  2.  The  only  remedy  of  the  plaintiffs  for  their 
damages  was  by  an  appraisement  of  the  same  pursuant  to  the 
provisions  of  the  act  of  May  2d,  1834.  The  circuit  judge 
rejected  the  evidence  offered,  and  directed  a  nonsuit.  The 
plaintiffs  excepted,  and  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

«^.  S.  Johnson  if  E,  P.  Hurlbuty  for  the  plaintiffs,  submitted 
the  following  points :  1.  An  action  on  the  case  for  a  tort  may  be 
maintained  at  common  law  against  a  corporation  aggregate. 
{Yarborough  v.  The  Bank  of  England^  16  East^  6 ;  The  Chest- 
f¥ut  Hill  tf  Spring  House  Turnpike  Co.  v.  Ruttety  4  Serg.  4* 
jRawle,  6 ;  Providence  Bank  v.  Billings  j  4t  Peters^  614 ;  Fletchr 
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^  t.  4/ft»(um  <r  Syracuse  R.  R.  Co.^  36  TFenii.  462.)  (a)  2.  The 
corporation  of  the  city  of  Ne^-York  is  subject  to  the  same  lia- 
bility in  respect  to  the  construction  of  the  dam  in  question^  as 
would  attach  to  an  ordinary  private  corporation  constructing  a 
dam  under  similar  legislative  provisions.  A  political  corpora^ 
tion  is  not  exempt  from  any  of  the  responsibilities  of  a  private 
corporation  or  an  individual,  except  while  engaged  strictly  in 
exercising  the  powers  of  sovereignty.  {Bank  of  the  U,  8. 
V.  Planters^  Bank  of  Georgia,  9  Wwii.  904  j  Clark  v.  The 
Mayor  ^c.  of  Washtngtouj  12  id.  40 ;  The  Mayor  of  Lynn  v. 
Turner  J  Cowp.  86 ;  Goodloe  v.  OUy  of  Cincinnati,  4  Hamm. 
600 1  Smith  v.  City  of  Cincinnati^  id.  514 ;  Martin  v.  Mayor 
Irc.  of  Brooklyn,  1  HUl,  645 ;  Western  v.  Same,  23  Wend. 
884  ;  McCullough  v.  Same,  id.  458  ;  The  People  v.  Morris^ 
13  id.  326  ;  The  People  v.  Mayor  tfc.  ofJfew-York,  26  id.  61 ; 
Hooker  v.  J^Tew-Havefi  Sf  Northampton  Co*,  14  Conn,  R.  146 ; 
Chisholm  v.  Georgia,  2  Ball.  419;  Ex  parte  Jennings,  6 
Cowen,  552,  note  ;  Mayor  Sfc.  of  Lyme  Regis  v.  Henley,  3  Bam. 
tf  Adolph.  77 ;  5.  C.  5  JStn^ A.  91.)  3.  The  dam  was  constructed 
under  authority  derived  from  the  defendants  in  such  a  way  as  to 
render  them  legally  liable  for  the  negligence  of  the  water  com- 
missioners and  other  persons  employed  in  planning  and  con- 
structing the  work.  {Paley  on  Agency,  2 ;  Stone  v.  Cart'' 
Wright,  6  T  £.  411 ;  Steele  v.  Western  Inland  Lock  Jfav. 
Co.,  2  John.  R.  283;  Laugher  v.  Pointer,  6  Bam.  4*  Cress. 
647,  576 ;  Bush  v.  Steinman,  1  Bos.  4*  PuU.  404  ;  Weld  v. 
The  Gas  Light  Co.,  1  Stark.  R.  189 ;  Drew  v.  The  Jfew  River 
Co.,  6  Carr.  4-  Payne,  754  ;  Fletcher  v.  Btaddick^  6  &>«.  4» 
Ptttt.  182 ;  Rowe  v.  J%e  Granite  Bridge  Corp.  21  Picfc.  R. 
344,  348  ;  5^ofy  on  Agency,  8,  9.)  4.  The  statute  of  1834, 
{Sess.  Laws  of  1834,  p.  463,  §^  12, 13, 14,)  does  not  contem- 
plate or  provide  for  an  appraisement  of  damages  resulting  from 
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misconduct  or  negligence ;  and  if  it  did,  the  provision  veould 
be  void.  {Jerome  v.  Ross,  7  John.  Ch.  R.  340  ;  McCulloch 
V.  State  of  Maryland^  4  Wheat.  316 ;  Stuyvesant  v.  The  Mayor 
^c.  of  J^TevhYork,  7  Cowen^  606 ;  In  the  matter  of  Albany- 
street^  11  Wend.  149;  Calking  v.  Baldwin^  4  td.  667  ;  Crit- 
tenden y.  Wilson  J  5  Cowen^  165;  Constitution  of  Jfew-York^ 
Art.  7,  §  2  ;  Matter  of  Smithy  10  Wend.  449 ;  Livingston  v. 
rA€  Mayor  4*c.  of  JSTew-York^  8  id.  85  ;  Beekman  v.  TA*  iSara- 
fog-a  fy  Schenectady  R.  R.  Co.^  3  Paige^  45  ;  Fletcher  v.  jJw- 
6t*m  4*  Syracuse  R.  R.  Co.,  25  Wend.  462;  Steele  v.  2»e 
TTe^^cm  Inland  Lock  JNav.  Co.,  2  John.  R.  283.) 

P.  ^.  Cowdrey  ^  D.  B.  Tallmadge,  for  the  defendants.  1^ 
This  action  cannot  be  maintained  upon  the  principle  of  respondeat 
superior;  because  the  water  commissioners  were  neither  appoint- 
ed by  the  defendants,  {Sess.  L.  o/1833,  p.  35, §  1,  id.  of  1834, 
p.  451,  §  1,)  nor  were  they  subject  to  the  defendants'  control; 
{Sess.  L.  0/1833,  p.  35, §§  2-5  ;  id.  1834, pp.  451-455, §^2-5, 
11, 15, 18, 22—24 ;  id.  1836,  p.  425,  §  1 ;  id.  1837,  pp.  350— 
352, 4  4—7, 9, 11 ;  td.  1838,  p.  74,  ^  3 ;  id.  1839,  p.  293,  §  1 ; 
id.  1840,  p.  127,  §  5  ;  id.  1841,  p.  299,§§  8—10 ;)  nor  liable  to 
be  removed  by  them.  {Lane  v.  Cotton,  1  Salk.  17 ;  Bush  v. 
Steiriman,  1  Bos.  4-  Pull.  404  ;  Hall  v.  SwiM,  2  £ingA.  156 ; 
Harris  v.  Baker,  4  Maule  tf  Selw.  21 ;  JPoio/e  v.  Common 
Council  of  Alexandria,  3  Peters,  409 ;  S^ory  on  Agency,  328, 
329;  JIfarttn  v.  JIfayor  ^c.  of  Brooklyn,  1  Hill,  550,551.) 
2.  But  even  if  the  defendants  are  to  be  regarded  as  having  ap*- 
pointed  the  water  commissioners,  this  action  is  not  main- 
tainable; for,  in  respect  to  building  the  dam  in  question, 
the  defendants  were  acting  in  a  public  capacity,  and  like 
other  public  agents,  are  not  responsible  for  the  misconduct 
of  those  necessarily  employed  by  them.  {Story  on  Agen- 
cy, 329;  Martin  v.  The  Mayor  tfc.  of  Brooklyn,  1  Hill, 
650.)  3.  If  the  plaintiffs,  moreover,  have  sustained  a  legal 
damage  which  the  defendants  are  bound  to  pay,  the  stat- 
ute has  provided  a  remedy  by  appraisement^  which  super- 
Vox..  III.  68 


eetS  ^^SS^  I^  THB  SUPREAiE  COURT. 

BftUey  V.  The  Jtfayor  &c.  «f  tha  dftj  «f  New.Yoik. 

0edi»8  the  common  law  remedy.  {Sess.  Laws  of  1834,  p.  453| 
1^^  IS— 14 ;  Jerome  v.  ilo5#,  7  John.  Ch.  R.  341 ;  Calking  r. 
Buldvrin,  4  IFend.  667.) 

By  the  Court j  Nelson,  Ch.  J«  The  principal  ground  taken 
at  the  circuit  against  this  action,  and  the  one  upon  which  it  it 
understood  the  cause  there  turned  was,  that  the  defendants 
were  not  chargeable  for  negligence  or  unskilfulness  in  the  con- 
struction of  the  dam  in  question  ;  inasmuch  as  the  water  corn* 
laissioners  were  not  appointed  by  them,  nor  subject  to  their  di« 
rection  or  control.  In  other  words,  the  commissioners  not  be- 
ing their  agents  in  the  construction  of  the  dam,  the  rule  respond 
deat  superior  could  not  properly  be  applied. 

Another  ground  is  now  taken,  which  I  vrill  first  notice,  tus* 
that  admitting  the  water  commissioners  to  be  the  appointed 
agents  of  the  defendants,  still  the  latter  are  not  liable,  inas- 
much as  they  were  acting  solely  for  the  state  in  prosecuting 
the  work  in  question,  and  therefore  are  not  responsible  for  the 
coijidact  of  those  necessarily  employed  by  them  for  that  pur*' 
pose.  We  admit,  if  the  defendants  are  to  be  regarded  as  occu- 
pying this  relation,  and  are  not  chargeable  with  any  want  of 
diligence  in  the  selection  of  agents,  the  conclusion  contended 
for  would  seem  to  follow.  They  would  then  be  entitled  to  all 
the  immunities  of  public  officers  charged  with  a  duty  which, 
from  its  nature,  could  not  be  executed  without  arailing  them-" 
selves  of  the  services  of  others ;  and  the  doctrine  of  respofideat 
superior  does  not  apply  to  such  cases.  If  a  public  officer  au- 
thorize the  doing  of  an  act  not  within  the  scope  of  his  author- 
ity, or  if  he  be  <  guilty  of  negligence  in  the  discharge  of  duties 
to  be  performed  by  himself,  he  will  be  held  responsible  ;  bu1| 
not  for  the  misconduct  or  malfeasance  of  such  persons  as  he  is 
obliged  to  employ.  {Hall  v.  Smithy  2  Bing.  156  ;  J.  B.  Moore^ 
226,  S.  C.  ;  Humphreys  v.  MearSj  1  Man.  ^  Ryl.  187  ;  Bol^ 
tan  V.  Orowth^r,  4  Dowl.  4*  Ryl.  186  ;  Marris  v.  Baker^  4 
Mauls  4-  Ssh».  27.) 

9at  this  new  oannot  be  raaintaiwaji  vpoa  the  Abcts  before  !»• 
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The  powers  conferred  by  the  several  acts  of  the  legislature  au- 
thoricing  the  execution  of  this  great  work  are  not,  strictly  an<{ 
legally  speaking,  conferred  for  the  benefit  of  the  public.  Tim 
grant  is  a  special,  private  franchise,  made  as  well  for  the  pri^ 
Tate  emolument  and'  advantage  of  the  city,  as  for  the  public 
good.  The  state,  in  its  sovereign  character,  has  no  interest  iir 
it.  It  owns  no  part  of  the  work.  The  whole  investment  un« 
der  the  law  and  the  revenue  and  profits  to  be  derived  there- 
from, are  a  part  of  the  private  property  of  the  city ;  as  much 
80  as  the  lands  and  houses  belonging  to  it,  situate  within  its 
corporate  limits. 

The  argument  of  the  defendants'  counsel  confounds  the  pow* 
ers  in  question  with  those  belonging  to  the  defendants  in  their 
character  as  a  municipal  or  public  body — such  as  are  granted 
exclusively  for  public  purposes  to  counties,  cities,  towns  and 
villages,  where  the  corporations  have,  if  I  may  so  speak,  no 
private  estate  or  interest  in  the  grant.     As  the  powers  in  ques- 
tion have  been  conferred  upon  one  of  these  public  corporations, 
thus  blending  in  a  measure  those  conferred  for  private  ad  van* 
tage  and  emolument  with  those  already  possessed  for  public 
purposes,  there  is  some  difficulty,  I  admit,  in  separating  them 
in  the  mind,  and  properly  distinguishing  the  one  class  from  the 
other,  so  as  to  distribute  the  responsibility  attaching  to  the  ex- 
ercise of  each.     But  the  distinction  is  quite  clear  and  well  set- 
tled, and  the  process  of  separation  practicable.     To  this  end,f" 
regard  should  be  had,  not  so  much  to  the  nature  and  character: 
of  the  various  powers  conferred,  as  to  the  object  and  purpose'.    . 
of  the  legislature  in  conferring  them.     If  granted  for  publicj 
purposes  exclusively,  they  belong  to  the  corporate  body  in  its !  ■ 
public,  political  or  municipal  character.     But  if  the  grant  was 
for  purposes  of  private  advantage  and  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom,  the  corpora*- 
tion,  quoad  hoCj  is  to  be  regarded  as  a  private  company.     It 
stands  on  the  same  footing  as  would  any  individual  or  body  of 
persons  upon  whom  the  like  special  franchises  had  been  con*' 
Utfted.    {Dartmouth  College  v.  Woodwardj  4  Wheat.  6«8, 672  j 
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PhUips  V.  Buryy  1  Ld.  Raym.  8 ;  2  T.  R.  362,  S.  C.  ;  M- 
len  V.  McKeeny  1  Sumner,  297  ;  The  People  v.  Morris,  13 
Wend.  331,  338  ;  2  iCen^'*  Com.  275,  4tt  6d.  ;  U.  S.  Bank  v. 
Planters^  Bank,  9  H'Sca^  907  ;  C/arA  v.  Corp.  of  Washing- 
ton, 12  id,  40 ;  Moodalay  v.  TAc  £(w^  Jndta  Co.,  1  Brovm^s 
Ch.  R.  469.)  Suppose  the  legislature,  instead  of  the  franchise 
in  question,  had  conferred  upon  the  defendants  banking  pow- 
ers, or  a  charter  for  a  rail-road  leading  into  the  city,  in  the 
usual  manner  in  which  such  powers  are  conferred  upon  private 
companies  ;  could  it  be  doubted  that  they  would  hold  them  in 
the  same  character,  and  be  subject  to  the  same  duties  and  liabil- 
ities 1  I  cannot  doubt  but  they  would.  These  powers  in  the  eye 
of  the  law,  would  be  entirely  distinct  and  separate  from  those 
appertaining  to  the  defendants  as  a  municipal  body.  So  far  as  re- 
lated to  the  charter  thus  conferred,  they  would  be  regarded  as  a 
private  company  and  be  subject  to  the  responsibilities  attaching 
Nio  that  class  of  institutions.  The  distinction  is  well  stated  by 
the  master  of  the  rolls  in  Moodalay  v.  The  East  India  Compa- 
ny, (1  Brovm's  Ch.  R.  469,)  in  answer  to  an  objection  made 
by  counsel.  There  the  plaintiff  had  taken  a  lease  from  the 
company,  granting  him  permission  to  supply  the  inhabitants  of 
Madras  with  tobacco  for  ten  years.  Before  the  expiration  of 
that  period,  the  company  dispossessed  him,  and  granted  the 
privilege  to  another.  The  plaintiff,  preparatory  to  bringing  an 
action  against  the  company,  filed  a  bill  of  discovery.  One  of 
the  objections  taken  by  the  defendants  was,  that  the  removal 
of  the  plaintiff  was  incident  to  their  character  as  a  sovereign 
power,  the  exercise  of  which  could  not  be  questioned  in  a  bill 
or  suit  at  law.  The  master  of  the  rolls  admitted  that  no  suit 
would  lie  against  a  sovereign  power  for  any  thing  done  in  that 
capacity  ;  but  he  denied  that  the  defendants  came  within  the 
rule.  "  They  have  rights,"  he  observed,  "  as  a  sovereign  pow- 
er, they  have  also  duties  as  individuals  ;  if  they  enter  into 
bonds  in  India,  the  sums  secured  may  be  recovered  here.  So 
in  this  case,  as  a  private  company  they  have  entered  into  a  pri- 
vate contract,  to  which  they  must  be  liable."    It  is  upon  the 


ROCHESTER,  OCTOBER,  1842.  54 1 

Bafley  v.  The  Mayor  Ace.  of  the  city  of  New^Yoik. 

like  distinction  that  municipal  corporations,  in  their  private 
character  as  owners  and  occupiers  of  lands  and  houses,  are  re- 
garded in  the  same  light  as  individual  owners  and  occupiers, 
and  dealt  with  accordingly.  As  such,  they  are  bound  to  repair 
bridges,  highways  and  churches  ;  are  liable  to  poor  rates  ;  and, 
in  a  word,  to  the  discharge  of  any  other  duty  or  obligation  to 
which  an  individual  owner  would  be  subject.  (2  Inst.  703  ; 
Thursfield  v.  JoneSy  Sir  T.  Janes^  187 ;  Rex  v.  Gardner^  Couyp, 
79  I  Mayor  of  JUynn  v.  Turner ^  id.  87  ;  Henly  v.  Mayor  of 
Lyme^  5  Bing.  11.  91 ;  1  Bing.  JV.  C.  222,  8.  C.  in  the  House 
of  Lords.) 

Regarding  the  defendants  then  in  the  light  of  any  other  pri- 
vate company  upon  whom  the  like  special  franchises  had  been 
conferred,  the  next  question  is,  whether  the  water  com- 
missioners charged  with  the  immediate  superintendence  and  ex- 
ecution of  the  work  stand  in  the  relation  of  agents  deputed  by 
the  defendants  to  perform  this  duty.  If  they  do,  it  is  not  de- 
nied, in  this  aspect  of  the  case,  that  the  defendants  are  an- 
swerable to  the  plaintiffs  for  any  damages  sustained  through  the 
negligence  or  unskil fulness  of  the  commissioners.  The  ques- 
tion depends  mainly  upon  a  construction  of  the  act  of  1834, 
{Sess.  Laws  of  1834,  p.  451,)  as  the  several  other  statutes  re- 
lating to  this  work  have  no  material  bearing  upon  the  point. 
By  this  act,  the  water  commissioners  are  to  be  appointed  by 
the  governor  and  senate.  (§  1.)  It  is  made  their  duty  to  ex- 
amine and  consider  all  matters  relative  to  supplying  the  city 
with  a  sufficient  quantity  of  pure  and  wholesome  water ;  (§  2  5) 
for  which  purpose  they  are  empowered  to  employ  engineers, 
surveyors,  and  such  other  persons  as  may  be  necessary  &c. 
(§  3.)  They  are  also  required  to  adopt  such  plan  as  in  their 
Judgment  may  be  most  advantageous  for  procuring  a  supply 
of  water,  and  to  ascertain  as  nearly  as  practicable  what  amount 
of  money  it  will  cost  to  carry  the  plan  into  effect ;  and  for 
this  purpose,  they  are  empowered  to  make  conditional  contracts, 
(subject  to  the  ratification  of  the  common  council  of  the  city,) 
with  the  owners  of  lands  &c.  required  for  the  work  ;  the  coJOr 
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tracts  to  be  binding  upon  the  owners,  if  ratified  by  the  cdmmeU 
council  within  two  years  from  the  passage  of  the  act.  (^  4.) 
The  commissioners  are  further  required  to  make  a  full  report 
of  their  proceedings,  containing  a  detailed  description  of  their 
plan  and  estimate  of  expenses,  together  with  an  estimate  of 
the  probable  amount  of  revenue  to  accrue  to  the  city  upon  the 
completion  of  the  work  ;  with  the  reasons  and  calculations  up- 
on which  their  opinions  and  estimates  are  founded,  and  all 
such  other  information  as  may  be  connected  with  the  object  of 
their  appointment.  (^  5.)  In  case  the  plan  adopted  by  the 
commissioners  shall  be  approved  by  the  common  council,  they 
shall  then  refer  the  question  to  the  electors  at  the  next  charter 
election,  to  determine  whether  they  will  authorize  the  common 
council  to  enter  upon  the  iP\rork  and  raise  the  necessary  funds 
to  carry  on  the  same ;  (§  7  ;)  and  if  a  majority  of  the  electors 
are  found  in  favor  of  the  measure,  ^'  it  shall  then  be  lawful  for 
the  com/mon  council  to  instruct  the  commissioners  to  proceed  m^ 
the  work  ;"  "  to  raise  by  loan  from  time  to  time  and  in  such 
anumnts  as  they  (the  common  council)  may  think  fit  y  a  sum  not 
exceeding  $2,500,000,"  &c.  (§  8.)  It  is  provided  also  that 
the  common  council  shall  authorize  the  commissioners  to  draw 
upon  the  comptroller  of  the  city  for  any  sum  to  be  paid  to 
contractors  and  to  owners  of  lands,  waters,  streams  or  other 
property  necessary  for  the  execution  of  the  work,  as  well 
as  for  their  own  incidental  expenses.  (§24.)  In  pursuance 
of  this  act,  the  commissioners,  in  July,  1835,  made  a  detailed 
report  of  the  plan  they  proposed  as  most  advantageous  and 
practicable,  together  with  full  estimates  of  the  expense  and 
of  the  probable  amount  of  revenue.  The  report  was  approved  by 
the  common  council  in  March  following,  and  subsequently 
ratified  by  the  electors.  The  commissioners  were  then  instruct 
ed  to  proceed  in  the  execution  of  the  work,  which  has  accord*- 
ingly  been  done,  and  the  dam  in  controversy  is  a  portion  of  it^ 
built  under  their  superintendence  and  control.  It  is  therefore 
insisted  that  the  commissioners  are  to  be  regarded  as  the  a^ients 
of  the  defendants  while  engaged  in. the  work. 
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The  ground  takes  against  this  conclusion  is^  that  these  coin«> 
missionera  were  appointed  by  the  state,  and  that  the  defendants 
faaye  had  no  direction  or  control  over  their  conduct ;  that  they 
were  bound  to  employ  them,  and  submit  to  the  independent 
exercise  of  their  powers  under  the  law  ;  that  the  commission* 
ers  were  officers  of  the  state,  engaged  in  the  discharge  of  pub<- 
lie  duties  ;  that  they  were  answerable  for  their  official  conduct 
to  the  state  alone,  who  could  remove  them  at  pleasure ;  that 
the  defendants  were  but  trustees  of  the  work,  which  was  au* 
thorized  and  executed  for  the  benefit  of  the  public,  and  owned 
and  held  it  in  their  municipal  character,  and  not  as  private  own- 
ers for  their  own  benefit. 

We  have  already  given  our  views  of  the  character  of  this 
work,  and  of  the  capacity  in  which  the  defendants  hold  the 
powers  under  which  it  has  been  executed.  If  we  are  not 
mistaken  in  that  conclusion,  and  they  are  to  be  regarded  as 
a  private  company,  like  any  other  body  of  men  upon  whom 
special  franchises  have  been  conferred  for  their  own  private  ad- 
vantage— such  as  banking  and  rail-road  corporations — then  the 
appointment  of  the  agents  by  the  state  did  not  make  them  less 
the  agents  of  the  defendants^  The  appointment  in  this  way  is 
but  one  of  the  conditions  upon  which  the  charter  was  granted ; 
and  stands  on  the  footing  of  any  other  condition  to  be  found  in 
the  grant,  subject  to  which  it  has  been  accepted.  By  accepting 
the  charter,  the  defendants  thereby  adopted  the  commissioners 
as  their  own  agents  to  carry  on  the  work.  The  acceptance 
was  entirely  voluntary ;  for  the  state  could  not  enforce  the 
grant  upon  the  defendants  against  their  will.  This  would 
be  so  upon  general  principles  3  {^gel  8f  ^mes  on  Corp.  46-^ 
50,  and  cases  there  cited;)  but  here,  the  charter  itself  left  it  op 
tional  with  the  common  council  of  the  city  to  accept  or  not.  (§  7. ) 
The  undertaking  of  the  work  was  made  to  depend  upon  the  ap-» 
proval  of  the  plan  of  the  commissioners,  which  necessarily  in- 
volved the  right  to  adopt  or  reject  the  work  itself  altogether,  if 
they  disliked  the  system  prescribed  by  the  I^slature.  The 
approval  having  taken  place,  this^  together  with  the  subsequent 
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measures  of  the  commoD  council  instructing  the  commissioners 
to  proceed  in  the  execution  of  the  work,  constituted  them 
the  agents  of  the  defendants  ;  as  effectually  so  as  if  the  latter 
had  originally  appointed  them.  The  act  of  adoption  in  the 
one  case  was  as  free  and  voluntary  as  the  appointment  in  the 
other. 

It  is  also  insisted  that,  assuming  the  defendants  are  liable  and 
bound  to  make  compensation  for  the  damages  sustained  by  the 
plaintiffs,  the  statute  has  provided  a  remedy  by  appraisement, 
to  which  alone  they  must  resort,  as  the  common  law  remedy  is 
thereby  superseded. 

The  act  {Sess,  Laws  of  1834,  p.  453,  §  12,)  provides  that 
the  commissioners  may  enter  upon  any  land  or  water  for  the 
purpose  of  making  surveys,  and  may  agree  with  the  owners  of 
any  property  which  may  be  required  for  the  purposes  of  the 
act,  as  to  the  amount  of  compensation  &c.  In  cases  of 
disagreement  between  the  commissioners  and  the  owner  of 
any  property  which  may  be  required  for  said  purposes,  or  affect- 
ed by  any  operation  connected  therewith,  as  to  the  amount  of 
compensation  &c.,  the  vice  chancellor  of  the  first  circuit  may, 
upon  the  application  of  either  party,  appoint  three  indifferent 
persons  to  examine  such  property,  and  to  estimate  the  value 
thereof,  or  damage  sustained  thereby,  &c.  (§  13.)  It  is  quite  ap- 
parent, from  a  perusal  of  these  provisions,  that  they  apply,  and 
were  intended  to  apply,  only  to  cases  where  property  was  nec- 
essarily taken  and  appropriated,  or  its  use  and  value  necessa- 
rily impaired,  in  the  course  of  the  execution  of  the  work ;  not 
to  damages  occasioned  beyond  this,  through  the  mere  careless- 
ness and  unskilfulness  of  the  defendants  or  their  agents. 

New  trial  granted. 


ROCHESTER,  OCTOBER,  184^  545 

Powen  V.  MitohelL 


PowE»8  VS.  Mitchell. 

A  wafehoQMman  u  liable  lor  the  negligent  injoiy  of  goods  itoied  with  him  f«r  hu% 
though  it  i^ipear  that,  after  the  happening  of  the  injury,  the  goodi  were  destroyed 
without  his  ikult,  and  that  they  must  have  been  so  destroyed  eren  if  no  damage 
had  pcerioasly  ooemxed. 

Case  against  a  warehouseman,  tried  at  the  Albany  circuit,  in 
October,  1840,  before  Cushman,  C.  Judge.  It  appeared  on 
the  trial  that,  in  December,  1S38,  several  boxes  of  furniture, 
clothing,  &c.  belonging  to  the  plaintiff,  and  worth  $570,89,  were 
deposited  with  the  defendant,  a  warehouseman  and  oil  mer- 
chant, to  be  stored  for  hire.  The  goods  were  placed  in  a  lower 
room  of  the  defendant's  store,  situate  on  the  wharf  at  Albany, 
and  while  remaining  there  were  seriously  injured  by  the  drip- 
pings of  oil  from  leaky  casks  in  the  secontl  story.  Afterwards, 
on  the  26th  of  January,  1839,  the  goods  were  nearly  destroyed 
by  a  sudden  freshet  which  caused  the  water  of  the  river  to  rise 
and  flow  into  the  room  where  they  were  deposited.  Every  exer- 
tion was  made  by  men  in  the  defendant's  employ  to  save  the 
goods  from  injury.  The  circuit  judge  charged  the  jury  that 
the  defendant  was  only  bound  to  exercise  ordinary  care  and  dili- 
gence, and  if  they  were  satisfied  he  had  done  so  in  endeavoring  to 
save  the  goods  from  injury  by  the  flood,  and  that  the  flood  had 
caused  the  damage  complained  of,  they  should  find  for  the  de- 
fendant. The  judge  further  charged,  that  if  the  jury  were 
satisfied  the  goods  had  been  injured  before  the  freshet,  and 
that  such  injury  resulted  from  the  defendant's  negligence,  the 
plaintiff  was  entitled  to  a  verdict  for  the  full  amount  of  dam- 
ages consequent  upon  such  injury.  The  defendant's  counsel 
excepted  to  the  charge,  and  requested  the  judge  to  instruct  the 
jury  that,  though  they  believed  the  goods  were  injured  through 
the  negligence  of  the  defendant,  by  the  dripping  of  the  oil ;  yet  if 
they  were  satisfied  that  the  water,  and  the  oil  driven  out  of  the 
casks  and  into  the  goods,  at  the  time  of  the  flood,  would  have  in- 
Vol.  in.  69 


$4^  CAlSfiB  tS  THifi  SXTPRSMS  OOMT. 

PbWdfs  t.  MitelkeU. 

lured  the  goods  as  much  as  they  finally  were  injured,  and  that  in 
fact  they  were  as  yaluable  after  the  flood  as  they  would  have  been 
if  the  oil  had  not  previously  flowed  upon  them,  and  also  believed 
that  the  defendant  had  used  ordinary  care  in  endeavoring  to  pro- 
tect the  goods  from  injury  by  the  flood,  the  plaintiff' was  not  enti- 
tled to  recover.  The  judge  refused  to  charge  as  requested,  and 
the  defendant's  counsel  excepted.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff*  for  $382,66 ;  and  the  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

0.  M.  Jenkins^  for  the  defendant. 

O.  ^.  Kmgsleyy  for  the  plaintiff. 

By  the  Court,  Nelsok,  Ch.  J.  The  learned  judge  was  undoubt- 
edly right  in  refusmg  to  charge  as  requested.  The  defendant 
was  no  more  released  from  liability  for  the  injury  resulting 
from  his  negligence  before  the  flood,  than  he  would  have  been 
under  like  circumstances  if  he  had  carelessly  permitted  the 
goods  to  be  stolen  or  burned.  In  such  an  event  he  might  have 
contended  with  as  much  propriety  as  in  the  present  case,  that 
he  ought  not  to  be  held  responsible  for  the  consequences  of  his 
own  neglect,  because  the  goods  would  have  been  destroyed  by 
the  flood  if  no  loss  or  damage  had  previously  occurred.  It 
cannot  be  denied  that  a  cause  of  action  to  recover  the  full 
amount  of  damages  that  had  already  been  sustained,  existed  be- 
fore and  at  the  time  of  the  destruction  by  the  flood  ;  and  unless 
the  defendant  can  find  some  principle  which  will  enable  him  to 
plead  the  flood  in  bar  of  an  action  for  his  own  previous  wrong, 
his  liability  must  still  continue.  The  flood  may  excuse  the  de- 
fendant from  liability  for  injuries  happening  through  its  agency, 
but  nothing  further.  He  must  answer  for  such  as  had  previ- 
ously accrued  by  means  of  his  own  misconduct. 

New  trial  denied. 
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Halding  over  after  the  eipiration  of  a  lewe  lor  a  year,  »  a  eontiniiatkm  of  the  Ibr 
mer  tenancy  nibjeet  to  the  lame  right  of  diitreai ;  and  thia,  whether  the  fint  de. 
mke  be  by  detd  or  by  |Niro2. 

Goods  of  a  third  pennn  lemaining  on  the  demiaed  premiaea  dunsg  mch  holding 
over  may  be  distrained  for  the  rent  of  the  (siginal  tenn,  though  more  than  six 
motUhM  haye  elapsed  since  that  term  expired. 

Accordingly,  where  in  replevin  against  a  landlord  he  avowed  the  taking  of  the 
goods  in  question  by  vray  of  distress  for  rent,  alleging  that  he  demised  the  prem. 
ises  on  which  they  were  distrained  to  one  6.  fiir  a  year  ending  on  the  30th  of 
March,  1840,  and  that  6.  continued  in  possession  as  tenant  till  the  11th  of  Au- 
gust, 1841,  when  the  distress  was  made :  Held,  not  a  good  plea  to  the  avowry 
that  the  rent  accrued  upon  a  demite  under  «ea2,  and  that  the  tenancy  thereby 
crtaUd  was  determined  more  than  six  months  previous  to  the  distress. 

In  replevin,  an  ayowiy  that  the  goods  were  taken  by  way  of  distress  for  rent  dna 
from  a  stranger,  alleging  property  in  such  stranger,  is  sufficient  upon  general  de- 
murrer,  though  there  be  no  formal  traverse  that  the  goods  belonged  to  the  plain, 
tiff;  bat  othowise,  temhle,  upon  special  demurrer. 

The  nde  that  a  plea  in  r^levin  or  a  replication  in  any  other  action  dial!  not  be 
double,  does  not  vpplj  where  one  of  the  two  &ct8  denied  is  mere  mtrplutagt. 
Per  CowsN,  J. 

Accordingly,  where,  in  replevin  by  W.  &,  C.  for  taking  their  goods  from  the  farm 
of  one  H.,  the  defendant  avowed  the  taking  by  way  of  distress  for  rent  due  from 
G.,  averring  the  latter  to  be  the  owner  of  the  goods,  and  that,  he  having  fraudo- 
lently  removed  them  from  the  demised  premises  to  H.'s  fum  in  order  to  prevent 
their  being  distrained,  the  defendant  seized  them  within  thirty  days  6lc.  :  Held^ 
that  a  plea,  though  denying  both  the  wmerBhip  of  O,  and  ihe  fraudulent  re- 
fflooo/,  was  xf^  bad  for  duplicity,  inasmuch  as  the  averments  in  the  avowry  re. 
fleeting  snch  removal  were  mere  suiplusage. 

If  in  such  case  the  defendant  intend  to  make  the  allegation  of  fraud  material,  he 
must  give  color  by  showing  that  the  plaintif&  were  m  possession  of  the  goods 
at  the  time  of  the  distress.    Per  Cowen,  J. 

On  demurrer  to  avowries  in  replevin.  The  first ^  second 
and  third  counts  in  the  declaration  were  for  taking  &c.  cer- 
tain property  belonging  to  the  plaintiffs,  to  wit,  oats,  po- 
tatoes, cattle,  horses  &c. ;  alleging  the  taking  to  have  been  on  the 
11th  of  August,  1841,  from  a  farm  &c.  The  fourth  count  was 
for  taking  fcc.  a  large  number  of  sheep,  on  the  same  day  men- 
tioned  in  the  other  counts,  from  a  farm  owned  by  one  Luke 
BUchcock.  « 
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The  defendant  avowed  the  taking  &c.  in  the  first^  second 
and  third  counts  mentioned,  by  way  of  distress  for  rent,  alleg- 
ing that  J^Tarris  C  Griswold^  for  one  year  before  and  ending 
on  the  30th  of  March,  1840,  held  and  enjoyed  the  farm  on 
which  &c.  as  tenant  thereof  to  the  defendant,  by  virtue  of  a  de- 
mise to  Griswold  theretofore  made,  at  the  yearly  rent  of  $280, 
payable  at  any  time  after  the  1st  day  of  April,  1840,  not  be- 
yond one  year,  with  interest ;  and  because  the  sum  of  $280, 
the  rent  aforesaid  for  the  space  of  one  year  ending  on  the  said 
30th  day  of  March,  &c.  and  the  interest  thereon,  was  due  and 
in  arrear  &c.  and  the  said  Griswold  continued  in  the  possession 
and  occupation  of  the  said  farm  on  which  fyc.  from  the  said 
30th  day  of  March,  thence  until  and  at  the  time  when  &c.  as 
the  tenant  thereof  to  the  said  defendant^  said  cattle  &c.  being 
on  said  premises  &c.,  the  defendant  well  avows  &c. — spraying 
a  return. 

The  defendant  also  avowed  the  taking  &c.  complained  of  in 
the  fourth  count  of  the  declaration,  by  way  of  distress  for 
rent  due  from  said  Griswold.  This  avowry,  after  setting  forth 
the  demise  to  Griswold,  the  rent  due  from  him,  and  his  con- 
tinuance in  possession,  as  in  the  first  avowry,  stated  that,  be- 
cause the  said  sheep  &c.  were  the  property  of  the  said  Gristooldj 
at  the  time  when  &c.,  and,  before  the  said  time  and  after  the 
said  rent  became  due,  viz.  August  1st,  1841,  were  wrongfully^ 
fraudulently  and  unjustly  removed  and  taken  by  the  said  Gris- 
wold from  and  out  of  the  said  premises  demised^  with  intent 
wrongfully  and  unjustly  to  defraud  the  said  defendant  of  the 
said  renty  and  to  prevent  the  said  defendant  from  distraining 
the  same  ^c.  and  put  in  the  place  w*  the  fourth  count  mention- 
edy  the  defendant  well  avows  the  taking  within  thirty  days 
after  said  removal  &c. — ^praying  a  return. 

The  plaintiffs' ^r^^  plea  to  ihe  first  avou^y  was,  in  substance, 
that,  under  an  indenture  signed  and  sealed  by  Shearman,  (the 
defendant,)  and  said  Griswold,  Shearman  demised  said  prem- 
ises to  Griswold  for  one  year  from  the  1st  of  April,  1839, 
at  said   rent  &c.,  due  as  aforesaid  with  interest,  on  which, 
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and  (m  no  other  demtsey'ihe  rent  distrained  for  arose.  The 
plea  then  averred  that  the  said  demise  and  the  tenancy  there- 
by created,  were  determined  and  fully  ended  on  the  said  first 
day  of  April,  1840;  and  that  the  distress  was  made  more 
than  six  months  after  the  determination  of  the  said  demise  or 
lease.  The  plaintiff's ^^#  plea  to  the  second  avowry  was  like 
the  above.  The  third  plea  to  the  second  avowry  was,  that  the 
said  sheep,  at  the  time  &c.  were  not  Griswold's,  and  were  not 
wrongfully,  fraudulently  and  unjustly  removed  by  said  Griswold, 
from  &c.  with  intent  wrongfully  and  unjustly  to  defraud  the 
defendant  of  the  rent,  and  prevent  the  defendant  from  distrain- 
ing, as  in  the  avowry  alleged. 

The  defendant  demurred  generally  to  the  first  plea  to  the 
first  avowry,  and  to  the^^^  plea  to  the  second  avoiory.  To  the 
third  plea  to  the  second  avowry,  the  defendant  demurred  spe- 
cially for  duplicity.     Joinder. 

W.  M.  Mien  ^  C.  P.  Kirkland,  for  the  defendant. 

J.  W.  Jenkins,  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  Saying  the  tenant  Griswold  con- 
tinued in  possession  as  tenant  to  the  defendant  till  distress 
made,  is  in  substance  an  averment  that  Griswold  held  over  till 
that  time.  It  is  no  answer  to  say  that  the  first  demise  was  for 
a  year  by  deed,  and  that  specific  demise  and  the  specific  ten- 
ancy under  the  deed  were  at  an  end  when  the  distress  was 
made.  This  is  in  no  way  incompatible  with  the  continuing 
tenancy  by  a  holding  over.  The  pleas  merely  aver  a  termination 
of  the  tenancy  by  deed,  leaving  the  fact  unanswered  that  the  im- 
plied tenancy  and  possession  as  averred  by  the  avowries  continu- 
ed down  to  the  time  mentioned.  Such  continuance  was  sufficient 
to  warrant  the  distress.  The  first  tenancy  need  not  be  contin- 
ued by  deed.  It  is  enough  that  it  be  continued  by  parol  or  by 
tacit  consent.  This  was  held  substantially  in  Sherwood  v. 
Phillips,  (13  Wend.  ^19.)    The  avowry  and  cognizance  there, 
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were  on  an  original  demise  of  two  years,  averring  tbOrt,  i^  vu? 
tue  thereof,  the  tenancy  continued  for  nine  years,  and  avowing 
and  acknowledging  a  distress  for  all  the  rent  accruing  in  tlif 
course  of  one  entire  term  of  nine  years.  The  averment  wa^t 
that  the  premises  were  tenanted  for  the  nine  years  by  virtue  of 
the  original  demise  ;  and  this  was  held  to  make  out  a  good  c^m 
for  the  defendant.  True,  it  did  not  appear  whether  the  origi- 
nal lease  was  by  seal  or  not.  But  for  the.  purpose  of  raising 
the  right  of  distress,  and  continuing  the  term  with  a  view  to 
that  right,  it  is  the  same  thing.  Holding  over  after  the  expira* 
tion  of  a  sealed  lease  is  a  continuation  of  the  same  tenancy,  and 
an  enlargement  of  the  same  term.  The  avowry  or  cognizance 
need  not  state  whether  the  demise  was  under  seal  or  not.  And 
though  it  appear  to  have  been  so  by  the  plea  or  by  evidence 
on  the  trial,  and  that  the  holding  over  was  by  express  or  tacit 
consent  without  seal,  the  legal  effect  is  the  same,  for  the  pur- 
poses of  distress,  as  if  there  had  been  an  express  enlai^ement 
by  specialty.  The  occupation  for  so  long,  at  such  a  rent,  is 
the  substance  of  the  issue,  whether  under  an  extension  by  deed, 
or  a  continuation  of  the  original  tenancy  under  a  modified  form 
of  contract. 

It  follows,  that  in  order  to  defeat  the  case  made  out  by  the 
avowries,  the  pleas  should  have  shown  generally  that  the  rela- 
tion of  landlord  and  tenant  between  the  defendant  and  Oris- 
wold  ceased  more  than  six  months  prior  to  the  time  when  the 
right  of  distress  was  exercised.  (2  R.  S.  412 y  2d  ed,  §  1 ; 
Bukup  V.  VcUentiney  19  Wend,  664.)  On  the  contrary,  the 
pleas  virtually  admit  that  both  tenancy  and  possession  contin- 
ued down  to  the  time  of  the  distress.  The  first  pleas  to  the 
first  and  second  avowries  respectively  are  therefore  bad. 

The  second  avowry  admits  that  the  sheep  when  distrained 
were  off  the  demised  premises,  and  bases  the  right  to  distraia 
them  on  what  it  considers  two  material  facts;  viz.  that  the 
sheep  belonged  to  Griswold,  and  that  he  had  fraudulently  rer 
moved  them  to  prevent  the  distress.  The  plea  denies  both ; 
and  is  therefore  demurred  to  for  duplicity.     The  avowry 
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tf^  op  matter  of  justification,  not  matter  of  excuse ;  and, 
imder  the  general  rule,  perhaps  only  one  of  the  facts,  if 
each  '^re  essential,  could  be  denied  by  the  plea.  {Tuhhs 
r.  Castottl,  8  Wend.  Rep.  129.)  It  is  said  that  this  rule 
does  not  apply  inhere  the  defence  rests  on  two  facts,  and  the 
denial  of  either  would  be  insufficient.  That  here,  a  denial  of  the 
fraud  alone  would  admit  title  in  Griswold,  and  so  out  of  the  plain- 
tiffs. That  it  would  not  be  sufficient,  therefore,  to  traverse  that 
alone ;  but  the  plea  must,  to  be  available,  also  deny  Griswold's 
property.  There  may  be  something  in  this ;  but  it  strikes  me 
that  the  whole  allegation  of  fraud  is  entirely  immaterial,  and 
not  to  be  regarded  as  amounting  to  any  thing.  The  avowry  is 
framed  just  as  if  Griswold  were  the  plaintiff,  and  if  so,  the  fraud 
might  be  material ;  but  he  is  not.  As  against  Webber  &  Cody, 
it  was  enough  for  the  avowry  to  show  property  out  of  them, 
which  I  think  it  does  by  averring  that  it  was  in  Griswold  ;  not 
formally,  for  want  of  a  traverse  that  it  was  the  plaintiff's,  but 
aufficiently  in  substance.  (See Prosser  v.  Woodward,21  Wend. 
205  ;  Ingraham  v.  Hammond^  1  Hillj  353.)  It  need  not  have 
stated  any  demise,  or  that  Griswold  had  fraudulently  removed 
the  property ;  and  in  denying  the  fraud,  it  follows,  that  the 
plea  has  denied  nothing  beyond  the  fact  that  the  property  was 
in  Griswold.  In  form,  it  should  have  done  more,  and  re-affirm- 
ed property  in  the  plaintiffs  as  alleged  in  the  declaration  ;  but 
the  defect  is  not  in  this  respect  specially  assigned.  The  rule 
that  a  plea  in  replevin,  or  a  replication  in  any  other  action  shall 
not  be  double,  cannot  apply  where  one  of  the  two  facts  denied 
is  mere  surplusage.  In  short,  the  line  of  pleading  on  the 
fourth  count  which  terminates  in  the  third  plea  to  the  second 
avowry  is  sufficient,  in  substance,  to  raise  an  issue  on  the  ques- 
tion whether  the  property  belonged  to  the  plaintiffs  when  it 
was  distrained,  or  whether  it  belonged  to  Griswold  ;  and  that 
alone  is  the  true  question.  If  the  defendant  had  intended  to 
make  the  fraud  material,  he  should  have  given  colar^  by  show- 
ing that  the  plaintiffs  were  in  possession  of  the  properly 
when  it  was  distrained.     {Bnnon  v.  JMeher^  1  IBtf,  S66.)    It 
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follows,  on  this  view  of  the  case,  that  the  demurrer  to  the 
third  plea  to  the  second  avowry  is  not  well  taken. 

There  must  be  judgment  for  the  defendant  on  the  demurrer 
to  the  first  plea  to  the  first  avowry ;  also  on  the  demurrer  to 
the  first  plea  to  the  second  avowry. 

On  the  demurrer  to  the  third  plea  to  the  second  avowry,  there 
must  be  judgment  for  the  plaintiffs. 

Ordered  accordingly. 


Corning  &  Hornee  vs.  Southland,  sheriff  &c. 

In  order  to  mamtnin  an  actkm  agraingt  a  sheriff  for  neglecting  to  retam  a  JLfa.^  fk 
is  not  necessary  that  he  be  first  ruled  or  notified  to  make  retom. 

The  attorney  of  the  plaintiff  has  power,  under  his  original  retainer,  to  authorize  an 
officer  holding  a  fi.  fa,  issued  by  him,  to  depart  from  the  regular  and  ordinary 
course  of  executing  it ;  and  this  power  continues  fbr  at  least  a  year  and  a  day 
after  judgment  perfected.    Per  Cowbn,  J. 

Whether,  since  2  R,  S,  286,  §  36,  fid  ed.,  the  attorney's  power  over  tbsJLfa.  does 
not  continue  for  the  ttoo  years  within  which  he  may  acknowledge  satisfactioD, 
fuere. 

Where  the  attorney  gives  a  deputy  sheriff  special  authority  as  to  his  course  of  |no- 
ceeding  aa9.fi.  fa* — e.  g.  to  hold  it  over  the  return  day — the  sheriff's  lesponsi. 
bility  ceases,  and  the  deputy  becomes  the  agent  of  the  party  for  whom  the  attor- 
ney actod.    Fer  Cowen,  J. 

Though  the  deputy  deviate  from  the  line  of  his  duty  in  respect  to  n.fi.fa,  with, 
out  special  authority,  yet  if  the  attorney  who  issued  it  subsequently  adopt  the 
act,  his  client  cannot  hold  the  sheriff  responsible.    Per  Cowsn,  J. 

An  assumed  agent  is  not  responsible  to  the  principal  for  his  acts,  even  though  they 
turn  out  to  be  injurious,  provided  the  principal  has  once  adopted  them.  Per 
Cowen,  J. 

Tlie  adoption  of  one  part  of  a  transaction  done  under  an  assumed  agency,  emses 
as  an  adoption  of  the  whde.    Semble, 

A  deputy  sheriff  having  omitted  to  return  tkfi,fa.t  received  a  letter  from  the  attor. 
ney  written  before  the  return  day,  proposing  an  arrangement  with  the  defendant, 
provided  he  would  give  a  note,  the  requisites  of  which  were  specified.  A  note 
was  obtained  by  the  deputy  and  sent  to  the  attorney;  but  not  oonfotming  to 
the  requisitions  of  the  letter,  it  was  sent  back.  Held^  in  an  actioa  against  the 
sheriff  for  neglecting  to  return  ih.tfi,fa^  that  he  was  liable. 

Otherwise,  had  the  deputy  complied  widi  the  terms  proposed  m  the  letter  within  a 
naaonable  time  after  rsoeiving  it 
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Case,  tried  at  the  Schoharie  circuit,  October  27th,  1841,  be- 
fore CusHMAN,  C.  Judge.  The  action  -was  brought  against 
Southland,  sheriff  of  Wayne  county,  for  not  returning  a  fi, 
fa.  issued  on  a  judgment  in  this  court  in  favor  of  the  plaintiffs, 
Corning  &  Horner,  against  one  Copp.  The  fi.fa,  was  issued 
by  W.  D.  White  as  attorney  for  the  plaintiffs,  with  directions 
endorsed  to  levy  and  collect  $688,22.  It  was  made  returnable 
sixty  days  from  the  receipt  thereof  by  the  sheriff.  One  War- 
ren, a  deputy  of  the  defendant,  received  the^.yh.  on  the  24th 
of  December,  1840.  On  the  11th  of  January,  1841,  the 
deputy  wrote  to  Mr.  White  that  he  had  levied  on  personal  prop- 
erty sufficient  to  secure  the  debt,  and  had  it  receipted.  The 
deputy  wrote  again  on  the  17th  of  February,  1841,  informing 
Mr.  White  that  he  had  received  $200  on  the  execution — viz. 
$100  on  the  27th  of  January,  and  $100  on  the  12th  of  Februa- 
ry 1841, — enclosing  a  certificate  of  deposite  for  the  amount, 
and  saying  he  should  receive  more  soon.  A  letter  was  pro- 
duced written  by  Mr.  White  to  the  deputy  on  the  18th  of  Feb- 
ruary, 1841,  and  post-marked  as  of  that  day  at  Albany,  in  which 
the  former  stated  that  Copp  had  promised  to  pay  $200  more 
in  a  few  days  and  that  he  requested  time  &c.  The  letter  fur- 
ther stated  that  the  plaintiffs  would  accept  a  note  for  $300, 
with  at  least  two  good  endorsers,  provided  Copp  paid  the  bal- 
ance of  the  execution  ;  the  note  to  be  at  four  months.  Mr. 
White  suggested  Doct.  Benedict  as  one  of  the  endorsers  of  the 
note,  and  that  it  should  be  made  payable  either  at  the  Chau- 
tauque  County  Bank  or  the  City  Bank  of  Albany.  The  letter 
then  proceeded  thus :  "  You  may  tell  him  (Copp,)  to  draw 
such  a  note  and  get  it  endorsed  to  your  satisfaction,  and  then 
send  it  to  E.  Corning  &  Co.,  (the  plaintiffs ;)  and  if  they  are 
also  satisfied  with  the  note,  and  he  pays  the  balance  due  &c., 
I  will  then  direct  you  to  return  the  execution  satisfied,  by  let- 
ter to  that  effect.  But  we  cannot  interfere  with  the  execution  ; 
for  there  being  a  levy  made,  the  judgment  must  be  satisfied." 
This  letter  was  received  by  the  deputy,  as  he  testified,  about 
the  22d  or  23d  of  Februaryy  1841.    A  note  was  procured  and 
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sci^t  March  7th,  184),  payable  to  the  prder  of  th»  pl^intifflb ; 
wl^ich,  being  objectionable  for  that  reason,  was  i^eturoed  to  the 
dfyputy  in  a  letter  from  Mr.  White.  This  letter  bore  date 
the  11th  of  March,  1841,  and,  after  stating  the  foregoing 
and  other  reasons  for  declining  to  apcept  the  note,  conclud- 
ed thus :  ^'  The  negotiation  is  at  an  end.  I  sue  the  sheriff 
to-morrow."  The  declaration  in  this  suit  was  accordingly  filed 
the  next  day.  On  the  24th  of  April,  1841,  the  defendant  was 
served  with  a  notice  to  return  the  fi,  fa.  in  twenty  days ;  and 
it  was  returned  within  that  time. 

The  defendant's  counsel  insisted  that  the  letter  of  Mr.  White, 
dated  February  18th,  1841,  took  effect  from  the  time  it  was 
mailed  ;  and  the  judge  was  requested  so  to  charge  the  jury. 
He  declined,  however,  but  charged  the  jury  that  the  principal 
question  for  them  to  decide  was,  as  to  the  time  the  deputy 
(Warren)  received  the  letter.  If  they  believed  it  reached  him 
before  the  return  day  of  the  Ji.  fa.  it  would  be  their  duty  to 
find  for  the  defendant.  If  they  found  otherwise,  their  verdict 
should  be  for  the  plaintiffs.  Verdict  for  the  plaintiff,  $524,04. 
The  defendant  now  moved  for  a  new  trial  on  a  case. 

C.  Tucker^  for  the  defendant. 

W.  I^racj/y  for  the  plaintiffs. 

By  the  Courts  CdwEN,  J.  It  was  the  duty  of  the  defendant 
to  return  the  fi.  fa.  by  the  sixtieth  day  after  he  received  it, 
{Sess.  Laws  of  1840,  p.  334,  §  24,)  unless  the  return  was  dis- 
pensed with  by  the  plaintiffs  or  their  attorney ;  and  he  waa 
liable  to  an  action  for  his  neglect  to  discharge  that  duty, 
without  first  being  called  upon  to  make  the  return  by  rule  or 
notice.  {Burk  v.  Campbelly  16  John.  466  j  Fisher  v.  Pond^  2^ 
Hilly  338.)  In  this  case  the  return  d^y  was  the  23d  of  Febr 
ruary,  1841 ;  and  the  writ  was  not  retujfned  on  that  day.  Th^. 
jury  have  found  that  the  letter  from  the  plaintiffs'  attorney  ofi 
tj^e.  18Ui  of  February,,  the  main  thioig  i^elie^  on  aa  a  dispensftr 
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tion,  did  not  reach  the  hands  of  the  defendant's  deputy  till 
after  the  23d.  The  cause  of  action  was  then  perfect,  unless, 
as  insisted,  the  letter  took  effect,  retroactiyely,  as  of  the  18th, 
or  as  of  some  day  previous  to  the  23d. 

There  is  no  doubt  that  an  attorney's  authority  over  a^.  fa. 
or  other  execution  continues  for  at  least  a  year  and  a  day  after 
judgment  perfected  in  favor  of  his  client  \  and,  for  some  purpo- 
ses, still  longer,  {husk  v.  Hastings^  1  Hilly  656, 659,  and  the 
cases  there  cited.)  He  may  now  even  acknowledge  satisfaction  at 
any  time  within  two  years.  (Id. ;  2  jR.  5.  286, 2d  ed.  §  26.) 
It  would  not  perhaps  be  too  much,  since  the  statute,  to  say 
that  his  control  over  the  execution  should  continue  for  the  two 
years,  without  a  new  warrant ;  but  there  is  no  question  in  this 
case  on  the  time.  The  plaintiff's  counsel  takes  his  stand 
on  the  narrowness  of  the  attorney's  power  ;  and  denies  that  he 
can  authorize  a  deputy  to  depart  from  the  regular  and  ordinary 
course  of  his  duty.  His  power  in  this  respect  is,  however,  too 
well  settled  to  admit  of  question.  {Ghrham  v.  Gale,  7  Cowen, 
739,  744  ;  Walters  v.  Sykes,  22  Wend.  566.)  The  effect  of 
giving  special  authority  is  also  considered  in  the  cases  cited. 
Pro  tanto  the  deputy  is  made  the  special  agent  of  the  party  by 
whom  the  authority  is  given,  and  the  relation  gf  principal  and 
agent  between  him  and  the  sheriff  is  broken.  The  latter,  there- 
fore, ceases  to  be  liable.  The  relation  of  principal  and  agent 
arises  between  the  party  and  the  deputy.  See  Madison  Cotmr 
ty  Bank  v.  Keller,  (2  Hill,  117, 120,)  and  the  several  cases  de- 
cided in  Massachusetts  which  are  mentioned  in  note  (a)  at 
p.  120.) 

Taking  it,  then,  as  the  learned  judge  did  at  the  trial,  that 
Mr.  White's  letter  of  the  18th  of  February  contamed  an 
authority  to  hold  the  execution  over  the  return  day,  the  case 
mdy,  I  think,  be  put  in  this  way  ;  The  deputy  assumed  the 
df&ce  of  a  private  agent,  and  held  over  on  the  presumed  as- 
sent of  the  plaintifi  or  their  attorney.  This  he  had  no  right 
io  do  at  the  time  ;  but,  like  an  act  of  any  other  person  aifoUBD^ 
!tig  to  be  agent,  of  of  an  agent  going  beyond  his  authority,  the 
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act  or  excess  may  be  legalized  and  rendered  valid  by  subse- 
quent adoption.  Suppose,  for  instance,  no  letter  had  been 
written  by  Mr.  White,  but  he  had  distinctly  approved  of  the  de- 
lay. Such  approbation  certainly  would  not  have  enured  directly 
to  discbarge  a  claim  or  cause  of  action  founded  on  the  neglect ; 
but  it  would  have  had  that  effect  indirectly,  on  the  maxim 
omnis  ratihabitio  retrotrahitury  et,  mandaio  priori  aquiparatur. 
The  maxim  was  thus  applied  to  discharge  or  rather  limit  a 
claim  in  Armstrong  v.  Gilchrist^  (2  John.  Cos.  4Z4t  ,•  see 
Liverm  on  Ag.  44,  47.)  Indeed  the  cases  are  entirely  fa- 
miliar and  very  numerous  of  men  assuming  to  act  for  others 
on  the  emergency  of  the  occasion  even  wrongfully  and  injuri- 
ously, being  saved  from  an  action  by  the  party  interested  ac- 
quiescing in  the  transaction  as  done  for  his  benefit.  Such  an 
effect  is  much  favored  by  the  law  ;  and  it  is  even  said  that  an 
adoption  of  the  transaction  in  part  is  an  adoption  of  the  whole. 
{Pal.  on  Ag.  172,  et  seq.  and  cases  there  citedj  Lloyd^s  ed.) 
The  judge,  I  think,  erred,  therefore,  in  putting  the  case  to  the 
jury  on  the  question  whether  the  letter  arrived  before  or  after 
the  23d  of  February. 

This,  however,  is  giving  the  defendant,  I  apprehend,  little 
more  than  the  benefit  of  an  abstract  proposition  ;  for  it  is  diffi- 
cult to  see  how  the  acts  of  Mr.  White  can  be  understood  as 
amounting  to  an  adoption  of  the  deputy's  neglect.  The  letter 
of  the  l8th  of  February  specified  the  terms  on  which  the  plain- 
tiffs were  willing  to  arrange  the  execution.  I  do  not  regard  the 
protest  against  interfering  with  the  course  of  the  execution  ;  for 
the  letter  fairly  implied  an  authority  to  suspend  all  legal  proceed- 
ings till  the  lapse  of  a  reasonable  time  for  procuring  the  pro- 
posed note  and  submitting  it  to  the  plaintiffs  for  their  approba- 
tion. The  authority  was  conditional — a  note  with  endorsers, 
to  be  approved  by  the  plaintiffs.  Had  such  a  note  been  pro- 
cured within  a  reasonable  time,  and  sent  for  approval,  I  think 
there  was  a  further  implication  that  time  should  also  be  allow- 
ed for  an  answer,  before  a  suit  could  be  brought  against  the 
sheriff ;  and  so  the  suit  might  in  such  case  be  objectionable  as 
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premature.  But  the  condition  on  which  legal  proceedings 
were  to  be  suspended  was  never  complied  with  by  the  deputy 
at  all.  When  the  letter  mentioned  security  by  an  endorsed 
note  as  the  condition,  it  must  be  laken  to  have  intended  a  note 
not  merely  endorsed  in  form,  but  one  so  framed  as  to  be  prop- 
erly endorsed  ;  in  other  words,  a  note  taken  according  to  the 
ordinary  rules  of  business,  and  available,  per  sBj  against  the  en- 
dorsers. A  full  and  adequate  levy  had  been  made,  of  which 
the  plaintiffs  were  informed  by  the  deputy.  Their  consent 
was  to  a  good  endorsed  note  payable  at  one  of  the  two  banks 
mentioned,  in  such  form  as  to  bring  cash,  without  its  being 
essential  to  add  their  own  names  unless  they  pleased.  Acci- 
dentally the  note  was  not  so  framed  ;  and  it  would  not  have 
been  cashed  by  a  bank  or  any  prudent  man  without  the 
plaintiffs'  names  as  first  endorsers.  This  was  a  substantial  dis- 
regard of  the  condition.  It  must  be  taken  as  never  complied 
with  at  all  up  to  the  time  of  the  last  letter ;  and  it  was  then 
too  late  to  mend  the  matter.  A  party  may  always  annex  such 
condition  to  the  execution  of  a  power  as  he  pleases.  The  con- 
dition here  was,  in  short,  that  a  note  in  a  certain  form  should 
be  procured  in  a  reasonable  time.  That  was  not  done ;  ^nd 
the  case  therefore  stood  when  the  suit  was  commenced  just  as 
if  no  negotiation  had  ever  begun. 

Further  forbearance  would  no  doubt  have  resulted  in  a  cor- 
rection of  the  mistake,  thus  proving  beneficial  to  both  parties  ; 
and  this  action  seems  to  have  been  brought  in  a  pet.  Such 
haste  may  be  regretted  ;  but  I  have  found  it  impossible  to  dis- 
cover among  the  circumstances  any  materials  of  which  a  legal 
defence  can  be  predicated. 

New  trial  denied. 
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Cofts  ordered  to  be  paid  by  a  court  of  common  pleas  on  the  decimooi  of  a  tpocStl 
motion,  maj  be  recovered  in  this  court  by  action  of  debt,  if  it  appear  that  by 
reason  of  the  defendant's  residence  out  of  the  jurisdiction  of  the  common  pleas 
he  caimot  be  proceeded  against  by  attachment 

In  general,  an  action  upon  a  recognizance  of  bail  must  be  brought  in  the  court  where 
the  judgment  against  the  principal  was  recovered ;  but  if  the  judgment  was 
hi  a  court  of  conmion  pleas,  the  suit  may  be  brought  m  this  court,  provided  ei- 
ther  of  the  defendants  has  removed  out  of  the  jurisdiction  of  the  common  pleas. 

Demurrer  to  declaration.  The  action  was  debt,  to  recoyer 
a  sum  of  money  which  the  defendant  had  been  ordered  to  pay 
to  the  plaintiff  on  the  granting  of  a  special  motion  by  the 
Madison  C.  P.  The  declaration  contained  averments  showing 
the  nature  of  the  motion,  the  decision  of  the  court  thereon, 
the  taxation  of  the  costs,  &c.  It  was  also  alleged  that  by  rea- 
son of  the  non-payment  of  the  costs  on  demand,  an  order  for 
an  attachment  was  granted,  but  that  since  that  time  the  defen- 
dant had  not  resided  within  the  jurisdiction  of  the  court.  De- 
murrer and  joinder. 

J.  S.  Spencer^  for  the  defendant. 

T.  Jenkinsy  for  the  plaintiff. 

By  the  Courty  Nelson,  Ch.  J.  The  only  question  arising 
upon  this  demurrer  is,  whether  an  action  of  debt  may  be  main- 
tained to  recover  a  bill  of  costs  ordered  to  be  paid  by  a  court 
of  common  ]()leas  on  the  decision  of  a  special  motion.  The 
usual  remedy  is  by  attachment ;  but  here  the  party  has  gone 
without  the  jurisdiction  of  the  court,  and  thus  prevented  a  re- 
sort to  that  kind  of  process.  In  England,  the  court  of  com- 
mon pleas  have  denied  that  the  action  can  be  maintained  even 
imder  the  same  circumstances  that  exist  in  this  case.    {Emtr- 
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^m  T.  Lashleyy  2  H.  Bl.  248 ;  and  see  Fry  y.  Malcolm^  4 
Taunt.  705.)  The  reasons  given  for  the  decision  are,  that  a 
contrary  rule  would  have  the  eflFect  to  encourage  a  multiplicity* 
of  suits  to  enforce  the  interlocutory  orders  of  inferior  courts  ; 
that  such  ordecs  ought  to  be  left  to  the  regulation  of  the  courts 
where  they  are  made  ;  and  that  they  cannot  be  regarded  as 
final  so  as  to  preclude  an  examination  into  their  merits,  which 
would  open  a  new  and  boundless  field  of  litigation.  No  doubt 
the  question  whether  the  action  should  be  sustained  is  one  of 
expediency.  It  is  clear,  upon  general  principles,  that  the  or- 
der a^ffords  a  sufficient  foundation  for  the  suit.  It  is  evidence 
of  a  legal  liability  determined  by  a  court  of  competent  power ; 
and  debt  is  the  proper  form  of  action  to  enforce  it. 

In  Post  V.  Meafie^  (3  Cainesy  22,)  this  court  held,  that  an  ac- 
tion of  debt  would  lie  on  a  decree  to  pay  a  certain  sum  of  mo- 
ney, made  by  a  court  of  equity  in  New-Jersey.  And  in  Sad" 
let  V.  Rohinsy  (1  Campb.  256,)  Lord  Ellenborough  held,  that 
assumpsit  would  lie  on  a  like  decree  of  a  court  of  chancery  in 
Jamaica,  liie  same  doctrine  was  admitted  by  the  court  in 
Carpenter  v.  Thornton,  (3  Bam.  4*  -^W.  52,)  though  they  re- 
fused to  sustain  the  action  in  that  case  upon  somewhat  techni- 
cal and  refined  reasoning. 

It  appears  to  me,  after  courts  have  agreed  to  entertain  ac- 
tions upon  judgments  of  foreign  courts,  whether  of  record  or 
not,  and  upon  judgments  of  almost  every  species  of  inferior 
domestic  tribunals  not  of  record,  there  is  not  much  force  in 
the  argument  against  allowing  them  in  cases  of  interlocutory 
orders  for  the  payment  of  money,  made  by  courts  of  record  and 
of  general  jurisdiction.  After  all,  the  question  comes  back  to 
one  of  simple  expediency. 

I  agree,  that  it  would  be  very  unfit  to  entertain  an  action 
\v;here^  it  was  in  the  power  of  the  court  making  the  order  to 
enforce  obedience  by  attachment.  Neither  necessity  nor  con- 
venience call  for  the  action  in  such  a  case.  But  where  the  de- 
fendant has  gone  beyond  the  jurisdiction  of  the  court,  and  left 
it^piplvr(S|lei^,  ia  rftspecjl;'  ta  the  ZBore  appn^riaie  and  sammarf : 
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remedy,  it  is  obvious  that  a  failure  of  justice  must  ensue  from 
the  mere  act  of  the  delinquent  party,  unless  an  action  at  law 
be  permitted. 

We  have  a  somewhat  analogous  case  in  the  action  upon  a 
recognizance  of  special  bail.  There  the  suit  must,  in  general, 
be  brought  in  the  court  where  the  judgment  against  the  princi- 
pal was  rendered  ;  and  hence,  if  the  judgment  was  in  a  court 
of  common  pleas,  the  suit  upon  the  recognizance  must  be  in 
that  court  also.  But  an  exception  has  been  made,  from  the  ne- 
cessity of  the  case,  and  it  may  now  be  brought  in  this  court 
if  either  of  the  defendants  have  removed  beyond  the  juris- 
diction of  the  common  pleas.  {Davis  v.  Gillety  7  John.  R. 
318  ;  Burtus  v.  McCarty,  13  id.  424.)(a) 

There  must  be  judgment  for  the  plaintiff,  with  leave  to  the 
defendant  to  amend  on  the  usual  terms. 

Ordered  accordingly. 

(a)  See  Oti§  and  othen  ▼.  Wakemanr  (1  HiU^  604.) 


The  Bank  of  Orleans  vs.  Smith. 

If  a  note  payable  at  a  distance  be  deposited  with  a  bank  for  coUectkm,  and  the 
latter  transmit  it  to  another  bank  for  the  same  purpose,  both  are  to  be  regarded 
as  agents  of  the  holder.    Per  Nei^on,  Ch.  J. 

A  bank  at  Troy  received  a  note  for  collection,  payable  at  Bofialo,  and  sent  it  to 
the  Bank  of  Orleans  for  the  same  pnipose ;  whence  it  was  transmitted  to  a  bank 
in  Bufialow  The  cashier  of  the  Bank  of  Orleans,  acting  under  the  mistaken  sup- 
position  that  the  money  due  on  the  note  had  been  collected  and  deposited  to  the 
credit  of  his  bank,  paid  the  amount  to  the  bank  at  Troy,  and  the  latter  paid  it 
over  to  the  holder.  Held,  that  the  Bank  of  Orleans,  having  parted  with  the  mo. 
faey  mder  a  plain  mistake  of  fisict,  might  maintain  an  action  fat  it  directly 
against  the  holder. 

Hie  Bank  of  Orleans  would  have  been  liable  directly  to  the  holder  for  negligence 
on  their  part  in  regard  to  coUectmg  the  note,  had  any  occurred.  Per  Nkuon,. 
Ch.J. 

Hio  case  of  ABen  t.  The  MerehmOti'  Btmk  «/  tkt  City  of  New^York,  (9S  WeiuL 
915,)  'v**""*"**^  on  and  «qdained. 
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Assumpsit  for  money  had  and  received,  tried  at  the  Orleans 
circuit,  in  October,  1841,  before  Dayton,  C.  Judge.  The 
plaintiff  claimed  to  recover  a  sum  of  money  alleged  to  have 
been  paid  to  the  defendant  by  mistake.  On  the  trial,  the  case 
was  this  ;  About  the  1st  of  January,  1838,  the  defendant  en- 
dorsed and  delivered  to  the  Merchants  and  Mechanics'  Ban]^ 
of  Troy,  for  collection,  a  promissory  note  for  $483,50,  made 
by  A.  A.  Hall,  payable  to  the  defendant  or  order  six  months 
aifter  date,  at  the  City  Bank  of  Buffalo,  and  dated  October  1st, 
1837.  In  February,  1838,  the  cashier  of  the  Merchants  and 
Mechanics'  Bank  of  Troy  endorsed  the  note  and  transmitted  it 
for  collection  to  the  plaintiffs,  whose  cashier  soon  afterwards 
endorsed  and  sent  it  by  mail  to  the  Commercial  B^nk  of  Buf- 
falo for  the  same  purpose.  No  notice  of  protest  having  bee^ 
received  by  the  plaintiffs'  cashier,  he  supposed  the  note  had 
been  paid ;  and  accordingly,  on  the  14tb  of  April,  1838,  hie 
sent  to  the  Merchants  and  Mechanics'  Bank  of  Troy  a  dra^ 
for  the  amount  of  the  note,  the  avails  of  which  were  paid  over 
to  the  defendant.  Some  three  weeks  afterwards,  the  plaintiffs 
were  informed  that  the  note  had  not  been  received  by  the  Com- 
mercial Bank  of  Buffalo ;  nor  paid  to  them.  Enquiry  was 
then  made,  which  resulted  in  satisfying  the  plaintiffs  that  the 
note  had  been  lost  in  the  course  of  transmission  by  mail.  The 
plaintiffs  thereupon  advised  the  Merchants  and  Mechanics' 
Bank  of  Troy  of  the  circumstances,  and  claimed  to  have  the 
amount  of  their  draft  refunded.  The  cashier  of  the  latter  bank 
communicated  the  facts  to  the  defendant,  who  refused  to  return 
the  money  ;  whereupon  this  action  was  brought.  The  evidence 
tended  to  show  that  Hall,  the  maker  of  the  note,  was  utterly 
insolvent  when  it  fell  due,  and  that  he  had  so  remained  ever 
since.  The  note  was  produced  on  the  trial  by  a  clerk  of  the 
Commercial  Bank  of  Buffalo,  who  testified  that  he  received  it 
frbm  the  president  of  the  bank  a  few  days  before,  but  did  nof 
kiiow  how  or  when  the  president  received  it.  Evidence  was** 
given  upon  the  question  whether  the  last  mentioned  bank  ha<l 
not  in  fact  received'the  note,  and  been  giiilty  of  negfigence  in 
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regard  to  the  collection  of  it.  The  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiffs'  remedy,  if  any^ 
was  against  the  Merchants  and  Mechanics'  Bank  of  Troy, 
there  being  no  contract  express  or  implied  between  the  plain- 
tiffs and  the  defendant.  The  circuit  judge  overruled  the  mo- 
tion, and  the  defendant's  counsel  excepted.  The  judge  charged 
the  jury  that  the  plaintiffs  were  responsible  for  the  negligence, 
if  any,  of  the  Commercial  Bank  of  Buffalo ;  and  that  if  the 
jury  should  be  of  opinion  there  had  been  negligence  either 
on  the  part  of  the  plaintiffs  or  the  Commercial  Bank,  they 
ought  to  find  a  verdict  for  the  defendant,  unless  they  believed 
that  Hall,  the  maker  of  the  note,  was  insolvent  when  it  became 
due.  That  if  they  found  the  fact  of  such  insolvency,  and  that 
the  defendant  had  therefore  lost  nothing  by  the  neglect  or  de- 
lay of  the  plaintiffs  or  their  agent,  they  were  entitled  to  recov- 
er. The  defendant's  counsel  excepted  to  that  part  of  the  charge 
relating  to  the  effect  of  Hall's  insolvency.  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiffs  for  the  amount  of  the  note 
and  interest ;  and  the  defendant  now  moved  for  a  new  trial  on 
a  bill  of  exceptions. 

8,  StevenSj  for  the  defendant. 

C.  M,  Jenkins  J  for  the  plaintiffs. 

By  the  Court^  Nelson,  Ch.  J.  I  am  of  opinion  that  the 
ruling  of  the  learned  judge  at  the  circuit  was  correct ;  or,  at 
least,  that  it  was  as  favorable  to  the  defendant  as  the  settled 
principles  of  law  would  warrant.  The  plaintiffs,  so  far  as  they 
were  connected  with  the  steps  taken  for  the  collection  of  the 
note  in  question,  are  to  be  regarded  as  the  defendant's  agents. 
As  such,  they  were  responsible  to  him  for  a  faithful  dischai^e 
of  their  duties  and  obligations,  and  are  entitled  to  all  the  rights 
and  privileges  growing  out  of  that  relation.  Had  they  col- 
lected the  money,  they  might  have  been  made  directly  liable  to 
the  defendant ;  or,  if  the  debt  had  been  lost  by  reason  of  their 
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laches  or  other  misconduct  in  dealing  with  the  note,  they  would 
have  been  immediately  answerable  for  the  default.  If,  there- 
fore, they  have  paid  the  money  in  question  by  mistake,  and  un- 
der circumstances  which,  upon  established  principles,  entitle 
them  to  recover  it  back,  the  action  is  properly  brought  against 
the  defendant.  Why  bring  it  against  the  bank  at  Troy  1  They 
were  but  the  agents  of  the  defendant,  and  a  recovery  against 
them  would  only  have  the  effect  of  multiplying  actions,  as  they 
would  have  an  immediate  remedy  over  against  the  defendant. 

The  only  pretence  for  insisting  that  the  action  should  have 
been  brought  against  the  bank  at  Troy,  arises  from  the  doctrine 
of  the  case  of  ^llen  v.  The  Merchants^  Bank  of  the  City  of 
Jfew-York^  {22  Wend,  215,  on  error ^  which  holds  that  a  bank 
receiving  paper  for  collection  at  a  distant  place,  is  liable,  in  the 
absence  of  any  special  agreement  to  the  contrary,  for  the  negli- 
gence or  misconduct  of  the  foreign  agent  to  whom  they  trans- 
mit it  for  this  purpose  ;  a  rule  which,  when  applied  to  this  case, 
would  make  the  Troy  bank  responsible  for  the  negligence  of 
the  plaintiffs,  and,  perhaps,  of  the  Commercial  Bank  of  Buf- 
falo. This  court  decided  in  the  case  referred  to,  (15  Wend. 
482,)  that  the  only  obligation  which  the  bank  incurred  was,  to 
forward  the  paper  in  due  season  to  a  competent  agent  at  the 
place  of  payment  with  directions  to  take  the  necessary  steps 
to  charge  the  drawers  and  endorsers  \  and  such  appears  to  be 
the  general  commercial  rule.  {The  Bank  of  Washington  v* 
Triplett  and  JSTealej  1  Peters^  60  ;  East  Haddam  Bank  v.  Sco- 
vUj  12  Conn.  R.  304  -,  Fabens  v.  The  Mercantile  Bank,  23 
Pick,  330.) 

But  the  doctrine  of  Mien  v.  The  Merchants!^  Bank  of  the 
City  of  Jfew-York,  as  settled  by  the  court  of  errors,  conceding 
it  to  be  sound,  in  no  way  interferes  with  the  view  taken  of  this 
case.  The  distant  agent  may  still  be  considered  as  the  agent 
of  the  holder  as  well  as  of  the  bank  transmitting  the  paper. 
That  case  proves  only  that  he  has  an  election  as  to  the  remedy 
and  may  resort  to  either  party — ^the  agent  employed  to  trans- 
mit, or  the  one  to  whom  the  paper  is  transmitted  for  collection. 
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It  has  not  been  decided  that  the  relation  of  principal  and  a^ent 
does  not  exist  between  the  holder  and  the  foreign  agent,  or  that 
an  action  could  not  be  sustained  by  the  former  directly  a^ainsj 
the  latter  for  negligence  in  respect  to  charging  the  proper 
parties. 

New  trial  denied. 


Clotes  vs.  Thater  &  Morse. 

The  notice  of  the  defence  of  usoiy  required  to  be  given  by  the  Act  of  May  Idth^ 
1837,  in  order  to  entitle  the  defendant  to  the  testimony  of  the  plaintiff,  can 
only  be  interpoBed,  as  in  other  cases,  with  the  general  issue.  Par  Nbubon,  Ch.  J. 

3uch  notice  should  contam  the  substantial  requisites  of  a  plea ;  viz.  a  precise  state, 
ment  of  tlie  usurious  contract  and  the  amount  of  usurious  interest  received.  Per 
Nelson,  Ch.  J. 

Where,  in  an  action  upon  a  promissoxy  note,  the  defendant  gave  notice,  in  general 
temiB,  that  he  Would  prove  the  note  to  have  been  given  for  money  loaned  upon 
a  usurious  consideration ;  held^  that  the  notice  was  defective,  and  that  the  plaintiff 
was  not  obliged  to  testify. 

A  witness  is  not  bound  to  testify  to  matters  which  may  tend  to  criminate  him  or 
even  subject  him  to  a  penalty. 

Accordingly,  where,  in  an  action  upon  a  promissory  note  by  one  to  whom  it  had 
been  transferred,  the  payee  was  called  to  prove  that  it  was  given  upon  a  usurious 
consideration;  held,  that  he  was  not  bound  to  testify,  though  the  note  wa* 
made  prior  to  the  act  of  May  ISth^  1837. 

The  witness*  privilege  is  personal,  and  if  he  assert  it,  but  is  neverthelesB  improper- 
ly compelled  to  answer,  the  party  cannot  allege  this  for  error. 

Otherwise,  however,  if  the  witness  be  improperly  excused  firom  testifying ;  in 
which  case  the  party  jwejudiced  by  it  may  bring  error,  dec.    Per  Nblson,  Gh.  J. 

Assumpsit,  tried  at  the  Onondaga  circuit,  in  October,  184 15 
before  Moseley,  C.  Judge.  The  action  was  on  a  promissory 
note  bearing  date  November  27th,  1835,  payable  to  bearer^ 
made  by  the  defendants  and  transferred  to  the  plaintiff  by  Isaac 
Hovey,  the  payee.  The  defendants  pleaded  the  general  issue, 
and  gave  notice,  in  general  terms,  that  they  would  prove  the  notfs. 
to  have  been  given  to  Hovey  upon  a  usurious  consid^ratioii  j 
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alsp^  that  the  note  w^  ffrsn  upon  9.  loan  of  money  by  Ho^ey  to 
one  of  the  defenidants,  the  other  signing  it  as  security  ;  and  that 
upon  said  loan  it  was  agreed  that  Hovey  should  receive  more 
than  at  the  rate  of  seven  per  cent,  per  annum,  contrary  to  the 
statute  &c.  The  notice  was  duly  verified.  On  the  trial,  the  exe- 
cution of  the  note  was  admitted,  and  the  defendants^  counsel 
called  the  plaintiff  as  a  witness,  for  the  purpose  of  proving  ike 
alleged  usury.  The  plaintiff's  counsel  objected  to  his  being 
sworn,  on  the  ground  that  the  notice  given  with  the  defen- 
dants' plea  was  defective  in  not  setting  forth  any  usurious 
agreement.  The  circuit  judge  overruled  the  objection,  and 
the  plaintiff's  counsel  excepted.  The  plaintiff  was  then  sworn 
and  examined  as  a  witness.  The  defendants'  counsel  called 
Isaac  Hovey  as  a  witness,  and  asked  him  if  he  was  the  original 
holder  of  the  note.  The  witness  declined  answering  the  ques- 
tion, for  fear,  as  he  said,  that  his  reply  might  form  a  link  in  the 
chain  of  evidence  to  convict  him  of  a  criminal  offence.  The 
circuit  judge  required  the  witness  to  answer  the  question  and 
to  testify  in  relation  to  the  receipt  by  him  of  the  alleged  usury ; 
giving  as  the  reason  for  his  decision  that  it  was  not  an  offence  to, 
take  usury  when  the  note  in  question  was  executed.  The 
plaintiff's  counsel  excepted.  The  jury  rendered  a  verdict  in 
favor  of  the  defendants ;  and  the  plaintiff  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

T.  Jenkins  J  for  the  plaintiff. 

B.  D.  J^Taxonj  for  the  defendants. 

By  the  Caurt^  Nelson;,  Ch.  J.  ThjB  act  of  1837,  {l^fsf^, 
Laws  '37,  p.  487,  §  2,^  provides,  ampng  other.  thin^,^tlja|;,  i£^ 
the  defendant  shall  plead  or  give  notice  of  the  defence  of  usu- 
ry and  shall  verify  the  same  by  a£5davit,  he  may,  for  the  pur- 
pose of  proving  the  usury,  call  and  examine  the  plaintiff  as  a 
witness  in  the  same  manner  ag,  other  i^tn^ss^.  It  is^  qiqfe 
obvious  from  the  connection  in  which  the  defendant  is  allowed 
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to  give  the  notice  required  by  the  statute^  that  it  is  to  be  given  as 
in  other  cases  under  the  general  issue.  It  should  contain  mat- 
ters which  if  pleaded  would  constitute  a  good  plea  of  usury. 
Indeed  it  ought  to  embrace  all  the  substantial  requi8ites(a)  of 
such  a  plea — ^i.  e.  a  precise  statement  of  the  usurious  contract 
and  the  amount  of  usurious  interest  received.  (Tate  y.  Well- 
ingsj  3  T.  R.  531 ;  Hinton  v.  Roffey^  3  Mod.  35.)  In  the  lat- 
ter case  it  was  expressly  held  that,  in  pleading  the  statute  of 
usury,  the  corrupt  agreement  and  the  usurious  interest  taken 
must  be  accurately  set  forth,  {^nd  see  2  Chitty^s  PL  46,  7  ;  1 
Saund.  Rep.  295y  note  (1);  Carlisley.  li-earsy  Covrp.  671 ;  C(h 
myn  on  Usury ^  203  ;   Vroom  v.  Ditmasy  4  Paige^  533.) 

The  court  erred,  also,  in  compelling  the  payee  of  the  note 
to  answer  questions  tending  to  criminate  himself.  It  was  ex- 
pressly held  in  Bums  v.  Kempshallj  (24  Wend.  360,)  that  the 
answer  in  a  like  case  might  tend  to  subject  him  either  to  a 
penalty  or  to  an  indictment  for  a  misdemeanor. 

But  the  error  is  not  available  to  the  plaintiff.  The  privil^e 
belongs  exclusively  to  the  witness,  who  may  take  advantage  of 
it  or  not  at  his  pleasure.  The  party  to  the  suit  cannot  object. 
He  has  no  right  to  insist  upon  the  privilege  and  require  the 
court  to  exclude  the  evidence  on  that  ground.  The  witness 
may  waive  it  and  testify,  in  spite  of  any  objection  coming  from 
the  party  or  his  counsel.  {Thomas  v.  JSTewton^  1  Mood.  4r 
Malk.  48,  note  (5);  Treat  v.  Brovming,  4  Conn.  R.  408; 
Southard  v.  Rexford^  6  Cowen^  259 ;  Cowen  if  HilPs  Jfotes  to 
Phil.  Ev.  748.)  (6)  If  ordered  to  testify  in  a  case  where  he 
is  privileged,  it  is  a  matter  exclusively  between  the  court  and 
the  witness.  The  latter  may  stand  out  and  be  committed  for 
contempt,  or  he  may  submit ;  but  the  party  has  no  right  to 
interfere  or  complain  of  the  error.  It  would  be  otherwise  if 
the  court  allowed  the  privilege  in  a  case  where  the  witness  had 


(a)  See  PuUtr  r.  Rood,  {anUp.  958.) 

(i)  See  Ward t.  TU  PeopU,  (jemte^p.  385, 398,  mU (i).) 
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not  brought  himself  within  the  rule,  as  the  party  would  then 
be  improperly  deprived  of  his  testimony. 

Upon  the  other  ground,  however,  viz.  that  the  notice  given 
with  the  plea  was  defective  under  the  statute  of  1837,  a  new 
trial  must  be  granted  for  the  error  in  compelling  the  plaintiff 
to  be  sworn  and  give  evidence  on  the  question  of  usury.  It 
does  not  appear  that  he  testified  to  any  material  fact,  and  there- 
fore the  error  might  have  been  disregarded  on  a  case  ;  but  as 
this  is  a  bill  of  exceptions,  it  was  not  important  to  state  any 
thing  more  in  the  bill  than  sufficient  to  show  that  the  question 
was  properly  raised  on  the  trial. 

New  trial  granted. 


The  Trustees  of  the  Presbyterian  Society  in  Waterloo 
t;^.  The  Auburn  &  Rochester  Rail  Road  Company. 

The  laying  out  of  a  highway  gives  to  the  public  a  mere  right  of  paasage,  with  the 
powen  and  privilegee  mcident  to  such  right;  and  the  owner  of  the  eoll  over 
which  the  road  paaees  is  not  thereby  divested  of  his  title  to  the  land. 

Where  one  section  of  a  rail  road  charter  prohibited  the  company  fix>m  entering  upon 
lands  necessary  for  constrocting  the  road,  until  after  they  had  acquired  a  right 
by  gift  or  purchase  firom  the  owner,  or  an  assessment  of  damages  &c.,  and  then 
followed  another  section  inoviding  that,  in  case  it  became  necessary  to  construct 
the  road  across  any  highway,  it  9hould  he  lawful  for  the  company  to  do  so,  they 
to  restore  the  highway  to  its  former  state  of  usefulness :  Heldf  that  the  road  hav. 
ing  been  built  across  a  highway  without  either  a  gift  or  purchase  of  the  soil  over 
which  it  passed,  or  an  assessment  of  the  owner's  damages,  the  conqpany  were 
liable  to  hhn  in  trespass. 

The  legislature  have  no  power  to  authorize  the  construction. of  a  laO  xoed  acaw 
a  highway,  without  providing  Ibr  a  compensation  to  the  owner  of  the  land  over 
which  it  1 


Demurrer  to  plea.  The  declaration  was  in  trespass  for  en- 
tering upon  the  plainti&'  premises,  situate  &c.,  digging  up 
the  soil  &c.,  placing  thereon  large  quantities  of  timber  &c. 
The  defendants  pleaded,  in  substance,  that  the  premises  on 
which  the  trespass  was  alleged  to  have  been  committed  were 
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a^jiaHlie  MghMraj — ^that  the  defendants'  rail  rbad  was  laid  out 
over  and  across  said  premises — ^that,  by  their  act  of  incdrpora- 
ticHi^  (iSei9.  Lmbs  of  1836,  p.  493,)  the  defendants  were  autho- 
rized, whenever  it  should  be  necessary  &c.,  to  construct  their 
road  upon  and  across  any  highway  &c. — that,  by  virtue  of  such 
ahithority,  it  being  necessary  &c.,  the  defendants  entered  upon 
said  premises,  &c.  doing  no  imnecessary  damage  &c.,  which 
was  the  trespass  complained  of  &c.     Demurrer  and  joinder. 

J.  McAlisier  ^  B.  J>.  Jfoxorij  for  the  plaintiflFs. 

A.  Worden  4*  S.  Stevens,  for  the  defendants 

By  the  Court,  Nelson,  Ch.  J.  The  seventh  section  of  the 
act  incorporating  the  Auburn  &  Rochester  Rail  Road  Company 
(Sess.  Laws  of  1836,  p.  493,  496,)  provides,  that  the  company 
shall  aoqtiire  a  right  to  the  land  necessary  for  the  construction 
of  their  road,  before  entering  upon  the  same,  either  by  gift, 
purchase,  or,  in  case  of  refusal  to  sell  &c.,by  an  assessment  of 
the  value  of  the  land  &c.  By  the  eleventh  section  {id.  p. 
499)  it  is  declared,  that  whenever  it  shall  be  necessary  &c.  to 
intersect  or  cross  any  stream  of  water  or  water  courses,  or  any 
road  or  highway  &c.,  it  shall  be  lawful  for  the  company  to  con- 
struct their  road  across  or  upon  the  same ;  but  they  shall  re- 
store the  stream  or  water  course  or  the  road  or  highway  thus 
intersected,  to  its  former  state  of  usefulness,  &c. 

The  plea  is  founded  upon  the  supposition  that  this  section 
afforded  full  authority  to  the  defendants  to  lay  out  and  construct 
the  track  of  their'  road  over  the  highway  in  question,  without 
fii^  niakihg  any  compensation  therefor.  So  far  as  the  public 
interest  therein  is  concerned,  the  supposition  is  doubtless  well 
y  founded.  But  the  plmntiffs  were  not  divested  of  the  fee '  of  the 
land  by  .the  lading' out  of  the  highway ;  nor  did  the  public 
thus  ae<|«ire  any  greater  interest  therein  than  a  right  of  way, 
with'the  powers  and  privilege!^  iiicidenit  td  that  ri^ht ;  stlch  as 
diggiDg.*tbewS'aad  usitq^'thc^'tibiii^anfi^^^  found 
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within  the  lixnits  of  the  road,  in  a  reasonable  manner,  for  the 
purpose  of  making  and  repairing  the  same.  Subject  to  this 
easement,  and  this  only,  the  rights  and  interest  of  the  owner  of 
the  fee  remained  unimpaired.  {Sir  John  Lade  v.  Shepherd^  2 
Sir.  1004 ;  The  Mayor  Ifc.  of  Jforthampton  v.  Ward^  1  Wils. 
110,  111 ;  Per  ley  v.  Chandler^  6  Mass.  R.  454  ;  Harrison  v. 
Parker^  6  Easty  154  ;  Jackson  v.  Hathaway^  15  John.  R.  447  ; 
Gidney  v.  -Ear/,  12  Wend.  98.) 

It  is  quite  clear,  therefore,  even  if  the  true  construction  of 
the  eleventh  section  accords  with  the  view  taken  by  the  coun- 
sel for  the  defendants,  that  the  legislature  had  no  power  to  au- 
thorize the  company  to  enter  upon  and  appropriate  the  land  in 
question  for  purposes  other  than  those  to  which  it  had  been 
originally  dedicated  in  pursuance  of  the  highway  act,  without 
first  providing  a  just  compensation  therefor.  {Bloodgood  v. 
The  Mohawk  4^  Hudson  Rail  Road  Co.y  18  Wend.  9;  Fletcher 
V.  The  Auburn  tf  Syracuse  Rail  Road  Co.,  25  id.  462,  464.) 
But  we  apprehend  the  provision,  upon  a  true  construction,  ap- 
plies only  to  the  public  property  and  interest  in  the  highway, 
and  was  not  intended  to  authorize  the  company  to  appropriate 
to  themselves  any  estate  or  interest  remaining  in  the  owner  of 
the  fee.  This  was  the  view  entertained  of  a  similar  provision 
in  the  charter  of  the  Auburn  &  Syracuse  Rail  Road  Company, 
(25  Wend.  462,)  though  it  was  then  unnecessary  to  express  an 
opinion  upon  the  point  now  before  us. 

It  was  said  on  the  argument  that  the  highway  is  only  used 
by  the  defendants  for  the  purposes  originally  designed — the  ac- 
commodation of  the  public ;  and  for  this,  compensation  has  al- 
ready been  made.  This  argument  might  have  been  used  with 
about  the  same  force  in  the  case  of  Sir  John  Lade  v.  Shepherd, 
before  cited.  There,  the  only  act  of  trespass  was  the  laying 
of  a  plank  across  a  ditch,  with  one  end  resting  upon  a  high- 
way running  over  the  plaintiff's  land.  The  defendant  had  land 
lying  contiguous  to  the  road,  and  used  the  plank  as  a  bridge. 
T*he  court  held,  that  the  plaintiff  had  not  parted  with  the  prop- 
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erty  of  the  road,  and  that,  for  all  purposes  except  the  right][of 
passage  by  the  public,  it  was  still  the  plaintiff's  soil ;  that  the 
right  claimed  was  an  easement  to  the  defendant^  and  if  he 
would  have  it,  he  must  agree  with  the  plaintiff  for  it.  (See  1 
WUs.  111.)  So  here,  the  claim  set  up  is  an^eosemen^ ;  not  a 
right  of  passage  to  the  public^  but  to  the  company^  who  have 
the  exclusive  privilege  of  using  the  track  of  the  road  in  their 
own  peculiar  manner.  The  public  may  travel  with  them  over 
the  track,  if  they  choose  to  ride  in  their  cars ;  but  nevertheless, 
the  company  are  not  the  public,  npr  can  they  be  regarded  as 
standing  in  the  place  of  the  public.  They  are  a  private  com- 
pany, an  ideal  individual,  and  stand,  in  respect  to  the  claim  set 
up,  on  the  footing  of  the  defendant  in  the  case  just  referred  to. 

Judgment  for  the  plaintiffs. 


Ths  Peoplb  vs.  Bartlett. 


When  theperfonnanoe  of  the  coaditkm  of  a  bond  or  reoognixanoe  ham  been' no. 
dered  in^KMnble  by  the  act  of  Godjof  the  law,  or  of  the  obligee,  the  de&nlt  ia 
ezenaed. 

Aooordingly,  in  debt  on  a  reoognitance  conditioned  that  R.  dioold  penonally  ap^ 
pear  at  the  next  court  ot  general  ■enkma  of  the  ooonty  of  L.  to  answer  to  an 
indictment  dtc. ;  keld^  a  good  answer  to  the  action,  that,  intennediate  the  date  of  j 
the  leeognixanoe  and  the  term  of  the  court  therein  mentioned,  R.  was  arrested 
and  committed  to  jaQ  in  another  comity,  where  he  waa  kept  in  confinement  till 
after  the  day  of  appearance,  dtc. 

Demurrer  to  plea.  The  declaration  was  in  debt  upon  a 
recognizance  dated  November  17th,  1840,  in  the  penal  sum  of 
$1000,  conditioned  that  one  Rowley  should  personally  appear 
at  the  then  next  oourt  of  general  sessions  of  Livingston  coun- 
ty to  be  held  in  January,  1841,  to  answer  to  an  indictment  for 
grand  larceny.  The  defendant  pleaded,  in  substance,  that,  af- 
ter the  making  of  the  recognizance  and  before  the  day  of  ap- 
pearance therein  mentioned,  Rowley  waa  arrested  and  commit- 
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ted  to  jail  in  the  county  of  Allegany  on  a  charge  of  grand  lar- 
ceny, and  was  there  kept  in  confinement  till  June,  1841,  when 
he  was  conyicted  and  sent  to  the  state  prison  at  Auburn  where 
he  had  ever  since  remained.     Demurrer  and  joinder. 

6.  P.  Barker  J  (attorney  general)  for  the  people. 

W.  K  Shanklandj  for  the  defendant. 

*  By  the  Courty  Nelsoh,  Ch.  J.  I  am  of  opinion  that  the 
plea  is  a  good  answer  to  the  action.  It  is  a  general  prbciple 
of  law  that  where  the  performance  of  the  condition  of  a  bond 
or  recognizance  has  been  rendered  impossible  by  the  act  of 
God,  or  of  the  law,  or  of  the  obligee,  the  default  is  excused. 
{Co.  Lit.  206,  a. ;  Bac.  Ahr.  tit.  ConditumSj  (Q.)  ;  Vin.  Ahr. 
tit.  Conditimj  (G.  c.)  pi.  18,  19,  and  (I.  c.)  pi.  16 ;  HurlH. 
on  Bonds y  48  ;  The  People  v.  Manning,  8  Cowen,291.)  Where 
a  man  is  bound  for  the  appearance  of  W.  N.  in  bancoj  if  he 
die  before  the  day,  the  bond  is  saved.  (  Vin.  Ahr.  tit.  Condition, 
(G.  c.)  pi.  18,  citing  Br.  Conditions,  pi.  150,  per  Littleton.) 
There  is  a  diversity,  says  Brian,  Ch.  J.,  where  a  condition  be- 
comes impossible  by  the  act  of  God,  as  death,  and  where  by  a 
third  person  (or  stranger)  and  where  by  the  obligor,  and  where 
by  the  obligee  ;  the  first  and  last  are  sufficient  excuses  of  for- 
feiture, but  the  second  is  not ;  for  in  such  case  the  obligor  has 
undertaken  that  he  can  rule  and  govern  the  stranger,  and  in 
the  third  case  it  is  his  own  act.  {Id.  pi.  19,  citing  Br.  Conr 
ditions,  pi.  127.)  Baron  Comyn  lays  down  the  rule,  that  the 
performance  of  a  condition  shall  be  excused  by  an  obstruction 
of  the  obligee,  or  by  an  interruption  of  the  performance  by 
him.  He  adds  :  ^^  So,  if  there  be  a  recognizance  to  the  king 
for  appearance,  and  the  party  is  imprisoned  by  A.  and  B.  who 
act  by  lawful  authority  of  the  king."  {Com.  Dig.  tit.  Qmr 
ditian^  (X.  6.)  ) 

Judgment  for  the  defendant. 
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Jacobs  vs.  Fyler. 

Words  spoken  in  reference  to  a  judicial  proceeding  and  which  impute /a2M  «ioear- 

ing  to  one  of  the  witnesses— e.  g,  "  he  ha$  twom  fdUe  to  my  wyury  9ix  or 

9even  hundred  dollar^* — amount  to  a  charge  of  perjtzrf ,  and  are  therefore  ac 

tionable  per  9e, 
In  an  acticm  for  words  of  this  character,  the  materiaUty  of  the  testiiBony  in  refer- 

ence  to  which  they  were  spoken,  though  averred  in  the  declaration,  need  not  be 

proved,  but  will  be  presumed. 
As  a  general  rule,  it  is  to  be  intended  that  what  a  witness  has  sworn  to  is  material 

Per  CowEN,  J. 
In  slander  for  words  charging  false  swearing  in  a  judicial  proceeding,  if  the  toonk 

themselves  were  not  so  qualified  as  to  come  short  of  imputing  perjury,  it  will  be 

no  defence  that  ihe  testimony  in  reference  to  which  they  were  spoken  was  im- 

material.    Per  Cowen,  J. 
Where  the  words  in  themselves  amount  to  a  charge  of  peijuiy,  the  plaintiff  need 

not  show  that  a  suit  was  priding,  or  that  the  words  referred  to  any  suit  in 

particular.    Per  Cowen,  J. 
A  pending  suit  and  a  colloquium  respectmg  it  are  only  necessary  in  those  cases 

where,  without  them,  the  hearer  would  be  left  in  doubt  whether  the  oath  of  tba 

plaintiff  might  not  have  been  voluntary.    Per  Cowen,  J. 
The  case  of  Bullock  v.  CooUi  (9  Cowen,  30,)  commented  on  and  explained. 
In  slander  for  words  charging  tlie  plaintiff  with  having  sworn  falsely  in  a  pending 

suit,  the  declaration  averred  the  suit  and  a  colloquium  respecting  it,  but  omitted  the 

name  of  one  of  tho  defendants ;  and,  at  the  trial,  the  circuit  judge  refused  to  rft> 

gard  the  variance.    IfeZJ,  that  he  did  right. 

Slander,  for  words  imputing  perjury,  tried  before  Mose- 
LEY,  C.  Judge,  at  the  Onondaga  circuit,  September  30th,  1841. 
The  action  was  brought  by  Amasa  Jacobs  against  Asa  Fyler. 
The  declaration  set  forth  a  suit  tried  at  a  circuit  court  in  On- 
ondaga county,  between  Matthew  L.  Winne,  plaintiff,  and  the 
said  Asa  Fyler ^  defendant ;  averring  that  Jacobs  was  there  sworn 
and  gave  material  testimony  on  the  part  and  behalf  of  the  said 
Winne,  &c.,  and  that  the  words  complained  of  were  spoken 
of  and  concerning  the  said  Jacobs  and  his  testimony  so  given 
in  said  suit,  &c. 

On  the  trial,  the  proof  was  of  a  suit  in  which  Matthew  L. 
Winne  was  plaintiff,  and  Asa  Fyler  and  Orrin  Fyler  were  defen- 
dants }  and  that  the  present  defendant,  in  speaking  of  the  suit 
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after  it  had  been  tried,  said,  that  Jacobs  (the  present  plaintiff) 
had  sworn  false  and  ought  to  be  dealt  with  in  the  church.  On 
another  occasion  he  said  to  one  Aylsworth,  referring  to  the  same 
suit,  that  Jacobs  had  stvom  false  to  his  injury  of  six  or  seven  hun- 
dred dollars.  The  defendant  objected,  1.  That  the  proof  varied 
from  the  declaration  in  respect  to  the  suit  in  which  the  plaintiff's 
alleged  testimony  was  given  ;  2.  That  there  was  no  sufficient 
evidence  of  his  having  been  sworn  in  the  suit  mentioned  in  the 
declaration  ;  3.  That  the  materiality  of  the  testimony,  if  any 
had  been  given,  was  not  shown.  The  circuit  judge  overruled 
these  objections,  and  submitted  the  cause  to  the  jury  i  where- 
upon the  defendant's  counsel  excepted.  Verdict  for  the  plain- 
tiff. The  defendant  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

J.  A,  Spencer^  for  the  plaintiff,  insisted,  that  the  several  ob- 
jections taken  at  the  trial  were  well  founded,  and  should  have 
been  allowed.  He  cited  3  Stark.  Ev.  1143, 3d  Am.  ed.  ;  Bul- 
lock V.  jKoon,  ^9  Cowenj  30 ;)  M^Claughry  v.  WetmorCy  (6 
John.  Rep.  82;)  Crookshank  v.  Gray^  (20  id.  344,349;) 
Ross  ads.  Rousey  (1  Wend.  475  ;)  Chapman  v.  Smith,  (13 
John.  Rep.  78,  81 ;)  Power  v.  Price,  (12  Wend.  500,  16  id. 
450,  jS.  C.  on  error.) 

B.  D.  J^oxon,  contra,  cited  in  answer  to  the  1st  point,  2 
Saund.  PI.  ^  Ev.  796,  7  5  id.  807  to  809  ;  May  v.  Brown,  (3 
Bam.  §•  Cress.  113  5)  Potter  v.  Hopkins,  (26  Wend,  417  ;) 
The  East  Boston  Tiniber  Co.  v.  Persons,  (2  Hill,  126  ;)  2  jR. 
S.  343,  4,  2d  ed.  ;  id.  328.  In  answer  to  the  2d  and 
3d  points,  he  cited  Power  v.  Price,  (16  Wend.  450 ;)  Stone 
V.  Clark,  (21  Pick.  61  5)  Carter  v.  Andrews,  (16  id.  1.) 

By  the  Court,  Cowen,  J.  If  it  was  necessary  to  show  the 
fact  that  the  plaintiff  was  sworn  as  a  witness,  the  slander  itself 
impliedly  admitted  it.  That  is  sufficient.  There  was  no  ob* 
jection  that  the  proof  was  secondary  in  degree. 

As  a  general  rule,  it  is  to  be  intended  that  what  a  witness 
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has  sworn  to  is  material ;  and  when  he  is  charged  with  haying 
sworn  falsely  in  a  judicial  proceeding,  the  charge  imports  per- 
jury. {Power  Y.  PricCy  12  Wend.  500,  502 ;  16  id.  450,  8. 
C,  <m  error;  Stone  y.  Clarkj  21  Pick.  51.)  If  the  defen* 
dant  mean  to  escape  on  the  ground  that  the  plaintiff's  testimo- 
ny was  in  truth  immaterial,  and  so  not  perjury,  he  must  show 
that  fact  on  his  part.  Indeed  he  must  go  much  farther.  He  must 
proye  that  the  slanderous  words  themsehes  were  so  qualified 
as  to  come  short  of  imputing  the  crime  of  perjury.  The  inju- 
ry consists  in  the  fact  that  the  defendant  ostensibly  charged  the 
plaintiff  with  perjury.  The  hearer  can  know  nothing  of  what 
actually  passed  in  court  to  qualify  the  real  nature  of  the  false- 
hood imputed.  Of  what  possible  effect  by  way  of  exculpation 
or  mitigation  can  it  be,  after  telling  the  plaintiff's  neighbors 
that  he  had  been  guilty  of  a  crime,  to  go  farther  and  show  that 
he  was  innocent?  The  proposition  comes  to  that.  The 
plaintiff  is  sworn  as  a  witness.  The  defendant  says  he  swore 
falsely.  No  hearer  can  presume  that  he  had  been  telling  an 
idle  story  haying  no  connection  with  the  cause,  for  no  court 
would  listen  to  such  a  story  ;  and  therefore  the  charge  must 
be  interpreted  as  one  of  perjury.  How  then  can  it  take  from 
the  slander  that  the  plaintiff  in  fact  swore  to  nothing  material  1 
If  the  defendant  said  so,  yery  well ;  then  there  was  no  slan- 
der; but  the  whole  comes  down  to  the  words  themselyes. 
{Stone  V.  Clarky  21  Pick.  51 ;  Carter  y.  .Sndrewsj  16  id.  1.) 
It  is  not  eyen  necessary  to  proye  that  a  suit  was  pending,  or  to 
show  that  the  colloquium  referred  to  any  suit  in  particular, 
where  the  words  in  themselyes  amount  to  a  charge  of  per- 
jury, as  it  appears'  to  me  they  did  here.  {Sherwood  y. 
Chase  J  11  Wend.  38,  and  the  cases  there  cited  ;  Gilman  r. 
LoweUy  8  id.  573,  577.)  Take  the  words  addressed  to 
Aylsworth :  ^^  He  has  sworn  false  to  my  injury  six  or  seyen 
hundred  dollars."  No  one  would  understand  this  to  be  extra- 
judicial swearing,  or  telling  a  white  lie.  The  words,  per  se^ 
import  perjury.  A  pending  suit  and  a  colloquium  concerning 
it  are  necessary  in  those  ernes  only  where,  without  them,  the 
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hearer  would  be  left  in  doubt  whether  the  oath  might  not  haye 
been  voluntary.  {Gilman  r.  Lowell^  8  Wend.  573, 577.)  If 
the  words  are  incompatible  with  its  being  so,  the  slander  is 
only  aggravated  by  the  defendant  going  behind  them,  and 
showing  that  the  plaintiff  took  a  legal  or  judicial  oath  and 
stated  facts  which  throughout  were  utterly  immaterial  and 
necessarily  innoxious.  The  case  of  Bullock  v.  Coon,  (9  Cowen^ 
30,)  related  to  a  charge  in  the  face  of  the  arbitrators  and  audi- 
ence while  the  plaintiff  was  testifying,  that  he  was  swearing 
to  a  lie.  The  case  turned  wholly  on  the  degree  of  proot 
which  was  received  at  the  circuit  to  show  the  jurisdiction  of 
the  arbitrators.  When  it  was  said  that  materiality  should  also 
have  been  shown,  it  may  have  been  true  of  the  particular  case 
for  reasons  not  appearing  ;  but  it  was  gomg  beyond  the  gen- 
eral role,  and  beyond  the  point  on  which  the  new  trial  was 
granted.  £ven  in  respect  to  the  latter,  it  would,  I  apprehend, 
have  better  accorded  with  the  course  of  modem  and  well  con- 
sidered authority,  to  have  held  that  ostensible  jurisdiction  was^ 
enough  to  render  the  words  legally  pernicious,  and  that  the 
bond  of  submission  need  not  have  been  produced. 

If  the  words  in  the  case  before  us  were  actionable  indepen- 
dently of  the  suit  and  oath  recited,  and  the  colloquium  allud- 
ing to  that  suit,  then  the  question  of  variance  is  unessential. 
It  can  hardly  be  said  that  here  was  any  variance.  The  decla- 
ration recites  a  suit  of  Winne  v.  ^sa  Fyler.  The  suit  proved 
was  in  truth  between  those  parties ;  but  Orrin  Fyler  was  also 
defendant.  There  is  no  doubt,  however,  that  if  this  was  a 
misrecital,  the  pleading  was  amendable  within  the  statute,  and, 
accordbg  to  our  settled  course  of  practice,  if  the  statute  were 
inapplicable. 

New  trial  denied. 
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Shaep  v9.  Whittsnhall. 

It  IB  not  tmiyenaUy  trae  that  replevin  will  lie  where  tretpaai  de  boma  may  be 

brought    Per  Cowsn,  J. 
The  proceeding  by  repleTin  being  partly  in  rem,  the  plaintiff  must  diow  a  li^  to 

have  delivery  of  the  property  at  the  time  of  inning  the  writ 
In  replevin  against  an  officer  for  seizing  and  selling  the  plaintiff's  mare  on  a  fi^Ja, 

against  a  stranger,  it  appeared  that,  intermediate  the  seizure  and  sale,  the  offi. 

cer  levied  upon  the  mare  in  virtue  of  a  secand  fi,  fa,  against  the  plaintifli  and 

that  this  levy  was  in  force  when  the  action  was  commenced.    HM^  there. 

lore,  that  it  could  not  be  maintained;  though  otherwise  as  to  trespass  or 

trcntr. 

Replevin,  for  taking  a  mare,  tried  at  the  Chenango  circuit, 
in  April,  1841,  before  Monell,  C.  Judge.  The  summons  was 
served  on  the  I8th  of  July,  1840,  and  the  declaration  alleged  the 
taking  to  have  occurred  on  the  17th.  The  plaintiff,  Christopher 
D.  Sharp,  was  in  possession  of  the  mare  on  the  13th  of  March, 
1840 ;  and  on  that  day  the  defendant,  a  deputy  sheriff,  acting  un* 
der  a  fi.fa,  against  George  Sharpy  seized  her,  but  she  was  not 
then  removed.  On  the  17th  of  July  following  the  defendant  sold 
the  mare  and  she  was  bid  in  by  one  AFXoon,  who,  together  with 
the  defendant,  took  her  away.  In  the  meantime — ^viz.  on  the 
15th  of  July,  1840 — another  fi,  fa.  was  placed  in  the  defen* 
dant's  hands  against  Christopher  D.  Sharp  and  George  Sharp 
jointly  ;  in  virtue  of  which  the  defendant  levied  on  the  mare 
upon  the  17th  of  July,  1840,  just  previous  to  the  sale.  It 
clearly  appeared  that  the  first  seizure  was  tortious,  George 
Sharp  having  no  interest  in  the  mare.  The  plaintiff  insisted 
that,  this  being  so,  replevin  would  lie ;  and  that  the  defendant 
could  not  hold  under  the  second  levy.  The  judge  decided 
otherwise ;  and,  a  verdict  having  been  rendered  for  the  defen- 
dant, the  plaintiff  now  moved  for  a  new  trial  on  a  case. 

J.  •^.  Spencer,  for  the  plaintiff. 
8.  Beardslej/y  for  the  defendant 
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By  the  Couri^  Cowsn,  J.  The  learned  judge  was  clearly 
right.  The  plaintiff  has  mistaken  his  remedy.  He  was  no 
doubt  entitled  to  bring  trespass  for  the  first  taking ;  but  he 
waited  till  the  defendant  had  acquired  a  title  by  the  second 
levy,  or  at  least  a  right  to  hold  and  sell  the  mare  under  the  se- 
cond execution.  The  second  levy  was  in  force  when  the  writ 
of  replevin  was  sued  out  and  served.  It  differs  not  the  case, 
that  an  irregular  sale  had  been  made  in  yirtue  of  the  first. 
The  irregularity  might  have  been  rectified  had  not  the  mare 
been  taken  by  the  writ. 

In  order  to  maintain  replevin,  the  plaintiff  must  riiow  a  right 
to  have  delivery  of  the  property  at  the  time  of  the  issuing  of 
the  writ.  {Wheder  v.  IVatn,  3  Pick.  255,  268.)  The 
proceeding  is  partly  in  remj  and  unlike  trespass  or  trover, 
which  seeks  damages  only.  It  is  not  therefore  universally 
true  that  replevin  will  lie  where  trespass  ds  bonis  may  be 
brought. 

Some  other  points  are  made  by  the  plaintiff's  counsel,  but 
they  are  clearly  untenable. 

New  trial  denied. 


CuTTXB  and  others  vs.  Rathbun,  sheriff  &c. 

Th«  interest  of  a  witnen  which  is  to  disqualify  him  from  testifying  must  be  direet 
and  uneonditional, 

M.  bongiht  goods  lepiesenting  himself  to  be  acting  as  tiie  agent  of  B.,  and  rigned 
a  Bote  for  the  price  in  B.*s  name.  The  goods  were  afterwards  seized  by  a 
sheriff  in  virtue  of  a  ^.  fa,  against  M. ;  whereupon  the  vendor  brought  replevin 
for  them  against  the  sheriff,  alleging  that  B.  never  authorized  the  purchase,  and 
that  M.  had  obtained  them  by  iraad.  Held,  thatB.  was  a  competent  witness 
fK  tbe  vwdor,  thoa|^  at  the  time  he  ww  catted,  the  testimony  showed  him 
prima  facie  liable  as  the  purchaser. 

The  general  doctrine  as  to  the  incompetency  of  witnesses  called  to  fix  their  own 
liabflity  upon  others,  discuaed ;  and  various  cases  on  that  subject  cited  and  le. 
viewed.    JPsf  Cowin,  J. 

Vol.  in.  73 


578  CASES  IN  THE  SUPREME  COtJRT. 

Cutter  v.  Rathbim. 

Replevin,  tried  at  the  Cayuga  circuit,  in  October,  184 1 ,  before 
MosELEY,  C.  Judge.  The  plaintiffs  were  merchants  in  the 
city  of  New-York.  They  alleged  that  on  the  14th  of  October, 
1840,  Robert  Muir,  being  insoWent,  fraudulently  represented 
himself  to  be  the  agent  of  one  Bennett,  and  thus  got  the  goods 
in  question  of  them  in  Bennett's  name.  Muir  signed  a  note 
for  the  price  in  Bennett's  name,  and  the  goods  were  charged 
on  the  plaintiffs'  books  to  Bennett.  The  latter  resided  at 
Auburn,  Cayuga  county,  to  which  place  the  goods  were  sent. 
After  their  arrival,  the  defendant,  who  was  sheriff  of  Cayuga 
county,  seized  them  by  virtue  of  a  fi.  fa.  against  Muir  ;  where- 
upon the  plaintiffs  brought  this  action.  Evidence  was  given 
on  the  part  of  the  defendant  sufficient  to  make  out,  prima  facie^ 
that  Bennett  was  in  truth  the  purchaser  of  the  goods  ;  and  the 
plaintiffs  then  offered  him  to  prove  Muir's  alleged  fraud.  He 
was  objected  to  as  incompetent  on  the  ground  of  interest ;  but 
the  objection  was  overruled,  and  he  was  allowed  to  testify. 
Verdict  for  the  plaintiffs^  On  the  above  ground,  and  others 
not  necessary  to  be  stated,  the  defendant  now  moved  for  a  new 
trial  upon  a  bill  of  exceptions. 

W.  G.  Warden^  for  the  defendant,  cited  and  commented  on 
Collins  V.  K/w,  (21  Wend.  397  ;)  Walsh  v.  Ostrandery  (22 
id.  178 ;)  Shiras  v.  Morrisy  (8  Cowen^s  Rep.  60.) 

J.  R.  Lawrence^  for  the  plainti£&. 

By  the  Caurty  Cowen,  J.  The  objection  to  the  competency 
of  Bennett  was  that,  by  sustaining  the  plaintiffs'  claim  and  en- 
abling them  to  recover  the  value  of  the  goods  in  this  action 
against  the  sheriff,  he,  the  witness,  would,  in  effect,  discharge 
himself.  Something  resembling  this  has  been  held  in  actions 
arising  ex  contractu  against  one  who  denies  that  he  made  the 
contract,  but  sets  up  as  a  defence  that  it  was  made  by  the 
witness.  In  such  case,  the  witness,  appearing  to  be  prisna 
facie  liable,  is  said,  on  being  offered  by  the  plaintiff,  to  be 
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interested  to  testify  in  bis  favor ;  becaose,  by  fastening  the 
contract  on  the  defendant,  the  witness  will  be  discharged. 
Even  in  such  case,  however,  he  could  hardly  be  said  to  escape 
liability  by  the  plaintiff's  recovery.  That  would  be  the  prob- 
able effect,  and  it  would  be  the  necessary  effect  if  the  plaintiff 
should  succeed  in  collecting  his  claim  of  the  defendant.  The 
instance  which  best  illustrates  this  rule  is  perhaps  the  ordinary 
case  of  an  agent,  buying  goods  for  his  principal,  without 
disclosing  his  name.  There,  in  an  action  by  the  vendor  against 
the  principal,  it  has  been  held  that  the  plaintiff  can  not  use  the 
agent  as  a  witness.  (M^Brain  v.  Fortune,  3  Camp.  317.)  I 
had  occasion  in  Collins  v.  Young,  (21  Wend.  400,  403,)  to 
cite  several  cases  by  which  this  principle  is  followed  out ;  and 
some  in  this  court.  In  Marquand  v.  Wehh,  (16  John.  93,  94,) 
Spencer,  J,  put  the  case  of  an  officer  being  sued  in  trover  by 
a  stranger,  for  levying  on  property  as  belonging  to  the  debtor. 
He  said  the  debtor  would.,  not  be  a  competent  witness  for  the 
officer,  because  he  would  be  interested  to  discharge  his  own 
debt  by  subjecting  it  to  the  execution.  (1  Phil.  Ev.  64,  S.  P. 
Cowen  fy  HilPs  ed.)  Yet,  in  actions  for  torts,  this  principle  has 
in  general  been  disregarded.  One  of  two  joint  trespassers  is 
sued  ;  the  other  is  admissible  for  the  plaintiff,  though,  in  Eng- 
land, a  recovery  by  the  plaintiff  would  absolutely  discharge  the 
witness,  and  with  us  would  eventually  have  that  effect.  I  also 
had  occasion  to  notice  this  discrepancy  in  Collins  v.  Young, 
(21  Wend.  402,  403  ^)  and  to  cite  cases  by  which  it  is  abun- 
dantly established.  My  conclusion  there  was,  (p.  403,  404,) 
that  a  balance  of  the  cases  on  contract  would  exclude  the  wit- 
ness, though  they  are  clearly  the  other  way  as  to  actions  for  tort. 
The  rule  is  handed  down  from  the  earliest  English  N.  P.  re- 
porter (Clayton,)  and  well  illustrated  by  his  book.  The  whole 
is  thus  reported  :  ''  In  trespass  against  A.,  one  B.  was  admit- 
ted to  witness  against  him,  though,  by  his  own  confession,  he 
was  a  joint  trespasser ;  and  by  his  oath  did  cast  the  damages 
upon  his  companion  and  so  freed  himself  in  a  manner."  {Clayt. 
115,  Jl.  D.  1647.)     He  need  not  have  said  in  a  manner;  for. 
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iB  England,  the  recovery  by  the  plaintiff  would,  per  #e,  havtr 
been  a  bar,  and  might  have  been  pleaded  as  a  bar  hy  the  "ml- 
mess.  At  least,  Chitty  says  so ;  ( 1  C/Ut.  PL  89,  .^.  ed.  of  1840 ;) 
and  so  it  was  held  at  Westminster  Hall  several  years  before 
Clayton  began  to  report.  {Broome  v.  Wootm^  Yelv.  67  ;  & 
C.  nam.  Brovm  v.  Wooiton,  Cro.  Jac.  73  ;  S.  C.  nom.  Browne 
V.  WottoTiy  Moor.  762.)  With  us  it  is  a  discharge  sub  modo^ 
and  according  to  the  consequence  or  effect ;  as,  if  the  plaintiff 
elect  to  take  out  execution  against  the  defendant,  and  especial- 
ly if  he  obtain  satisfaction^  {Livingston  r.  Bishop^  1  John, 
Rep,  290.)  At  least,  therefore,  the  recovery  will  have  an  effect 
as  directly  beneficial  to  the  witness  as  the  recovery  in  the  cases 
cited  upon  contract.  Yet  he  is  rejected  in  this  instance,  and 
received  in  that.  {See  1  Phil.  Ev.  41, 64,  Cowen  §•  HilPs  ed.) 
On  the  same  distinction,  in  replevin  by  the  under  tenant  for 
goods  oC  his  distrained  by  the  landlord  paramount,  the  interme- 
diate tenant  was  held  to  be  an  incompetent  witness  for  the 
landlord,  to  enlarge  the  amount  of  the  rent ;  for,  pro  ^oti^o,  the 
recovery  of  the  landlord  would  have  the  effect  to  discharge  the 
witness'  debt  for  rent.  ( Upton  v.  Curtis,  1  Bing.  210.)  An 
avowry  in  replevin  is  in  the  nature  of  a  declaration  for  a  debt. 
By  a  report  of  Upton  v.  Curtis,  in  8  Moor.  52,  57,  it  may  be 
seen  on  what  principle  all  such  cases  go.  Dallas,  Ch.  J.,  speak- 
ing of  the  interest  of  T.  Pettman,  the  witness,  said,  "  This 
will  not  turn  on  the  test  whether  the  verdict  can  be  used  in 
evidence  either  for  or  against  him.  If  the  effect  of  his  testi- 
mony was  to  discharge  himself  from  his  payment  of  any  part 
of  his  rent  to  the  defendants  &c.,  it  appears  to  me  he  would 
clearly  be  interested  in  the  event  of  this  action."  Burrough, 
J.  concurred  in  the  same  principle  ;  so  probably  as  to  Park,  J. 
though  he  is  less  explicit  in  saying  so.  In  all  such  cases,  if  the 
verdict  and  judgment  be  evidence  at  all,  they  are  not  so  as  con- 
cluding any  thing ;  but  merely  as  items  of  proof  to  establish  the 
fact  that  the  witness  is  relieved  by  satisfaction.  He  is  interest- 
ed in  producing  the  result,  where  the  fruit  of  the  recovery  will 
be  necessarily  applied  in  payment  of  his  own  debt.  Yet  though 
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the  effect  is  the  same  in  the  cases  respecting  both  debt  and  tort^ 
we  have  constantly  seen  the  two  lines  of  authority  diverging 
from  one  another.  In  one  the  witness  is  competeniy  in  the 
otheTincompetenty  on  the  same  principle. 

Now  we  might  say  in  the  case  before  us  that  Bennett  was 
properly  received  on  those  cases  which  stand  in  the  line  of 
competency  ;  but  I  apprehend  it  will  be  found  that  in  neither 
has  the  witness  ever  been  held  incompetent,  except  where  the 
money  to  be  recovered  by  his  testimony  might  eventually,  by 
operation  of  law,  be  applied  in  partial  or  total  discharge  of  the 
debt  which  he  o^^es.  It  is  plain  that  a  recovery  of  the  goods 
by  these  plaintiffs  can  have  no  such  effect.  The  recovery,  we 
have  already  seen,  would  not,  per  se^  be  evidence,  at  least  not 
conclusive  evidence,  against  an  action  on  his  note,  or  for  goods 
sold.  It  is  indeed  incompatible  with  the  fact  of  sale — incompati- 
ble, therefore,  with  a  claim  on  the  note.  It  could  only  operate  as 
an  implied  admission  by  the  plaintiffs  that  they  never  sold  to  the 
witness.  (  Walsh  v.  Ostrander^  22  Wmd.  178, 181 .)  Yet,  after 
all,  the  plaintiffs,  on  finding  themselves  mistaken  as  to  the  ground 
of  their  present  claim,  may  yet  sue  the  witness  and  recover. 
Their  bringing  the  present  action  and  succeeding  in  retaining 
the  goods,  might  and  probably  would  be  overwhelming  evi- 
dence against  them.  Yet  it  would  not  be  an  estoppel.  It 
would  be  moral  evidence  only,  not  conclusive.  Suppose  them 
to  find  out  their  mistake  and  tender  the  goods  to  the  witness  ; 
it  is  by  no  means  certain  that  they  might  not  recover.  The 
interest  of  the  witness  to  testify  in  their  favor  is,  therefore, 
contingent ;  and  I  think  comes  within  the  well  known  class  of 
cases  which  refuses  to  recognize  an  interest  as  disqualifying, 
unless  it  be  direct  and  unconditional.  (^Dudley  v.  Bollesy  24 
Wend.  467  to  470,  and  the  books  there  cited.)  Even  if  there 
were  doubt  upon  the  cases,  we  ought  to  decide  in  favor  of 
competency.  {Id.  471.)  But  I  do  not  think  there  is  any 
serious  doubt. 

New  trial  denied. 
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Wethey  vs.  Andrews  and  another. 

Where  a  note  payable  to  bearer  on  demand,  with  interest,  was  shown  to  have  been 
transfeired  to  the  plaintiff  some  four  or  five  weekt  after  its  date ;  held^  that  it 
was  not  to  be  deemed  dishonored  at  the  time  of  the  transfer,  so  as  to  let  in  a  de- 
fence on  the  gromid  of  want  of  consideration. 

Otherwise,  had  the  note  not  been  on  interest ;  in  which  case  the  presumption  of 
dishonor  would  have  attached  in  a  much  shorter  period.    Per  Cowen,  J. 

Semblef  that  if  the  note  be  on  interest,  the  presumption  of  dishonor  will  not  arise 
until  alter  the  lapse  of  some  of  the  usual  periods  for  computing  iuterestr-e.  g. 
three  months,  a  half  year  &c.    Per  Cowen,  J. 

Assumpsit,  tried  at  the  Cayuga  circuit  on  the  12th  of  Octo- 
ber, 1841,  before  Moseley,  C.  Judge.  The  action  was  on  a 
promissory  note  for  $130  and  interest,  made  by  the  defendants, 
and  payable  to  David  D.  Waite  or  bearer,  on  demand.  One 
Orimshaw  testified  at  the  trial  that  he  purchased  the  note  of 
the  payee,  within  a  week  after  its  date ;  that  he  kept  it  two, 
three  or  four  weeks,  when  the  plaintiff's  brother  paid  him  the 
money  on  the  note,  and  witness  let  him  have  it.  The  defen- 
dants, the  payee  and  the  plaintiff's  brother,  all  lived  in  the  same 
village,  and  the  plaintiff  lived  within  two  miles  and  a  half  of 
them.  The  defence  relied  on  was,  that  the  note  had  been  giv- 
en without  consideration  ;  and  the  defendants  offered  evidence 
to  prove  that  fact.  This  was  objected  to,  and  the  objection 
sustained.  A  verdict  was  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  the  note,  and  the  defendants  now  moved  for 
a  new  trial  on  a  case. 

6.  Raihhun^  for  the  defendants. 

JIf.  jS.  Myers j  for  the  plaintiff. 

By  the  Court j  Cowen,  J.  The  cases  furnish  no  principle  for 
fixing  the  time  with  exactness,  when  a  negotiable  note  payable 
on  demand  shall  be  deemed  dishonored  so  as  to  let  in  a  defence 
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against  one  to  whom  it  has  been  negotiated.  Here  is  a  note 
payable  to  bearer  on  demandj  with  interest  ;  and  it  came  to  the 
plaintiff 's  hands,  as  we  must  intend,  some  four  or  five  weeks 
after  it  issued,  for  it  is  not  shown  that  he  took  it  after  that  time. 
No  case  goes  the  length  of  saying  that  such  a  note  is  to  be  ad- 
judged dishonored  so  soon  after  its  date.  {See  the  cases  cited 
in  Chitty  on  Bills,  245,  notes  (5)  and  (c),  and  id.  246,  note 
(g),  ^m,  ed.  of  1839  ;  see  also  Sill  v.  Cunningham,  1  Cowen, 
397.)  If  it  had  not  been  on  interest,  not  being  a  bank  note,  I 
should  have  thought  it  right  to  presume  that  it  had  been  de- 
manded, and  payment  refused,  perhaps  even  by  the  time  when 
Grimshaw  obtained  it.  I  would  presume  it  on  the  unwilling- 
ness which  every  prudent  man  feels  to  have  his  money  lie  idle  ; 
and  would  presume  that  the  holder  had  seen  or  sent  to  the  ma- 
ker immediately,  and  pressed  him  for  payment.  But  I  think 
that  directly  the  contrary  is  to  be  presumed  with  regard  to  this 
note,  which  bore  interest.  No  one  would  understand  the  par- 
ties to  intend  that  these  words  meant  interest  for  a  few  weeks 
only  ;  nor  would  the  payee  or  purchaser  of  a  note  ordinarily 
desire  to  take  it  on  the  terms  of  a  payment  so  soon.  It  would 
be  contrary  to  the  general  course  of  business  to  demand  pay- 
ment short  of  some  proper  point  for  computing  interest ;  such 
as  a  quarter,  half  a  year,  year,  &c.  In  the  late  case  of  Bo- 
rough V.  White,  (6  DowL  <J*  Ryl.  379,)  all  the  judges  con- 
curred expressly  in  saying,  that  such  a  note  cannot  be  consid- 
ered as  dishonored  till  it  is  demanded  and  payment  refused  ; 
and  they  put  themselves  on  its  being  a  continuing  note  upon  its 
face.  When  I  say  all  the  judges,  I  speak  particularly  of  the 
report  in  Dowl.  4"  Byl-  The  same  case  is  reported  in  4  Bam. 
4«  Cress.  325,  where  Littledale,  J.  alone  is  made  expressly  to 
declare  that  as  the  true  rule  ;  though  I  think  what  Bayley  and 
Holroyd,  Js.  are  there  made  to  say,  comes  pretty  much  to  the 
«ame  thing. 

New  trial  denied. 
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Manbow  vs.  Durham  &  Moulthbop. 

A  negotiable  promiBBory  note  was  tnmiifeiTed  by  the  payee  before  due,  with  an  eo. 

donement  theieon  signed  by  him  and  another  in  theae  words—**  We  goarantee 

the  payment  of  the  withm  note."    Held^  that  the  endonement,  bdng  in  legal 

efiect  a  promisaory  note,  imported  a  conaideiation,  and  eo  waa  not  yoid  within 

the  Btatate  of  frauds. 
Bronson,  J.  dissented,  holding  that  the  endonement  was  not  a  promissoiy  note, 

but  a  mere  undertakmg  to  pay  the  debt  of  a  third  person ;  and  that,  as  it  neither 

expressed  a  conBideratian  nor  imported  one,  it  was  void. 
The  case  of  Packer  y.  WtOwn,  (15  Wend,  343,)  ovemded.    SembU, 
Where  an  absolute  guaranty  of  payment  is  made  contemporaneously  with  the  nots 

in  which  it  is  endorsed,  the  note  itself  fbmishes  a  sufficient  consideratian  to 

sustain  the  graaranty.    Per  l^vumm^  Oh.  J. 
Otherwise  of  a  note  and  guaranty  made  at  different  times ;  for,  in  such  case,  the 

guaranty  can  only  be  sustained,  if  attacked  for  want  of  consideration,  by  prov. 

ing  an  independent  one.    Per  Nelson,  Ch.  J. 

Error  to  the  Oneida  C.  P.  Manrow  sued  Durham  and 
Moulthrop  before  a  justice,  and  on  the  trial  in  the  C.  P.,  where 
the  cause  had  been  removed  by  appeal,  the  plaintiff  gave  in 
evidence  a  promissory  note  as  follows  :  ^^  Verona,  July  1st, 
1839.  On  the  first  day  of  January  next  I  promise  to  pay 
C.  P.  Durham  or  bearer  forty  dollars,  value  received,  with 
interest.  (Signed)  Ephraim  Durham."  On  the  back  of  the 
note  was  endorsed  the  guaranty  on  which  the  plaintiff  sued,  as 
follows : 

"We  guarantee  the  payment  of  the  within  note.     Dec'r 

12th,  1839. 

C.  P.  Durham,  Durhamville, 

Anson  Moulthrop,  Durhamville." 

The  plaintiff  proved  that  the  defendant,  C.  P.  Durham, 
was  the  payee  of  the  note ;  that  he  purchased  a  horse  of 
the  plaintiff  on  the  day  the  guaranty  bears  date,  and  gave 
him  the  note  in  part  payment,  with  the  guaranty  endorsed 
thereon — ^Moulthrop  signing  the  guaranty  at  the  request  of, 
and  as  the  Surety  of  C.  P.  Durham.  The  plaintiff  was  non- 
suited, on  the  ground  that  no  consideration  was  expressed 
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in  the  guaranty,  and  that  the  contract  was  therefore  void  within 
the  statute  of  frauds.  The  plaintiff  excepted,  and,  after  judg- 
ment, sued  out  a  writ  of  error. 

JV*.  F.  GraveSy  for  the  plaintiff  in  error. 

W.  S.  Parkhunty  for  the  defendants  in  error. 

By  the  Caurty  Nslsok,  Ch.  J.  I  am  of  opinion  the  couH 
below  erred.  The  contract  sued  upon  is,  in  substance  and  le- 
gal effect,  a  promissory  note.  As  such  it  imports  a  considera* 
tion  ;  and  is  not,  therefore,  within  the  statute  of  frauds.  All 
the  numerous  cases  in  which  it  has  been  held  that  blank  en- 
dorsements of  promissory  notes  might  be  filled  up,  and  the  par- 
ties thus  bound  as  makers  or  absolute  guarantors,  were  taken 
out  of  the  statute  upon  this  principle.  The  objection  is  not 
new,  as  it  will  be  found  to  have  been  taken  in  nearly  all  the 
cases  of  this  class.  Most  of  them  are  cited  in  the  recent 
case  of  Oakley  t.  Boarman,  (21  Wend.  588.)  And  see  Park  y. 
Brinkerhoff  and  others,  (2  Hilly  663.) 

The  present  case  is  not  distinguishable  in  principle  from 
Himgh  v.  Grayy  (19  Wend.  202,)  Ketchell  v.  BumSy  (24  id. 
456,)  or  Lequeer  y.  Prossery  (1  Hilly  256.)  The  contract 
is  the  same  in  form  and  substance  as  in  those  cases,  and  in 
each  of  them  we  held  it  to  be  an  original  undertaking,  upon 
which  the  defendant  might  be  made  liable  as  the  maker  of  a 
promissory  note.  {See  also  McLaren  y.  Watson^s  eaPrsy  26 
Wend.  430,  fer  Walworthy  Ch.)  It  is  true,  in  some  of  the 
cases  cited  the  question  did  not  arise  under  the  statute,  as 
the  consideration  was  expressed  in  the  guaranty.  But  whether 
expressed  or  not  is  wholly  immaterial ;  for,  regarded  in  the 
light  of  a  promissory  note,  the  instrument  imports  a  ooa- 
sideration  as  clearly  as  if  expressed.  In  Hough  v.  4Shrayj 
-howerer,  no  consideratiGn  was  expreesed^and  the  mstnondftt 
was,  in  terms,  like  tbec  one  in  question.  Iconcedeihattlie'fait- 
ttrwaft^cdae^li  )^ch  vllie'guavaiitgr  ^Mb  endiMedVt  Hi^'lime 
Vol.  IIL  74 
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of  the  making  of  the  note.  But  that  is  an  unimportant 
fact  as  respects  the  form  of  the  instrument ;  for  if,  in  or- 
der to  be  binding  within  the  statute,  it  must  express  a  consid- 
eration upon  its  face,  and  it  be  not  enough  that  the  nature  of 
the  contract  import  one,  the  objection  would  be  fatal  without 
regard  to  the  time  of  the  execution  of  the  instrument.  The 
only  difference  between  the  two  cases  is  this  :  Where  the 
guaranty  and  note  are  contemporaneous,  you  may  resort  to  the 
note  to  sustain  the  consideration  of  the  guaranty,  if  sought  to 
be  impeached.  The  note  contains  aliment  to  support  the 
guaranty.  But  when  the  guaranty  is  made  at  a  different  time, 
it  must  be  sustained,  if  attacked  for  want  of  consideration,  by 
showing  an  independent  one.  In  this  case,  for  instance,  if  the 
defendants  had  sought  to  rebut  the  presumption  of  consideration 
arising  from  the  nature  of  the  instrument,  the  plaintiff  could 
have  sustained  it  by  proof  that  it  was  made  for  property  de- 
livered ;  as  may  be  done  in  all  cases  between  payee  and  ma- 
ker, where  the  consideration  of  a  note  is  attacked. 

In  the  case  of  Miller  v.  Gaston^  (2  Hilly  188,)  we  entertain- 
ed no  doubt  that  Miller  might  have  sustained  an  action  upon 
the  guaranty  against  Gaston  alone,  as  upon  a  new  note,  though 
the  guaranty  was  made  some  months  after  the  date  of  the  note  ; 
and  so  the  case  was  understood  by  the  reporter,  accordbg  to 
his  marginal  note  of  it. 

In  the  case  of  Oakley  v.  Boormafiy  (21  Wend.  588,)  the  en- 
dorsement was  made  some  two  months  after  the  note,  and  the 
defendant  was  held  liable  as  having  intended  by  such  endorse- 
ment to  guaranty  the  payment  of  the  note  in  that  form.  The 
endorsement  was  in  blank,  and  if  a  contract  of  endorsement 
had  been  written  over  the  name  of  the  defendant,  it  would 
have  been  nothing  more  nor  less  than  an  agreement  to  pay  the 
note,  if  the  makers  did  not,  on  demand  and  notice — ^  condi- 
tional agreement  to  pay,  importing  a  consideration.  Here 
there  is  an  original,  absolute  agreement  to  pay  the  note,  im- 
porting the  same  thing,  and  therefore  equally  out  of  the  statute. 
I  admit,  the  case  of  Packer  v.  Wiilamy  (16  Wend.  343,)  mill- 
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tales  against  the  doctrine  here  contended  for  ;  but  it  may  be 
said  of  that  case,  that,  at  the  time  it  was  decided,  a  very  preya- 
lent  opmion  obtained  with  the  profession,  that  a  consideration 
could  not,  since  the  revised  statutes,  be  inferred  or  implied  for 
the  purpose  of  sustaining  an  undertaking  to  pay  the  debt  of 
another.  (2  R.  S.  136,  §  2,  sub.  2.)  Indeed,  it  seems  to  have 
been  even  doubted  by  the  learned  chancellor  in  Rogers  y. 
Kneelandy  (13  Wend.  121,)  whether  a  seal  would  import  a 
consideration  within  the  new  provision.  That  severe  strict- 
ness of  construction,  however,  has  been  since  repudiated  in  re* 
peated'  cases  ;  and  if  the  case  of  Packer  v.  Willson  is  to  be 
regarded  as  in  conflict  with  the  several  authorities  upon  which 
I  have  placed  the  decision  in  the  present  case,  I  think  it  is  im- 
possible any  longer  to  uphold  it.  (a)  For,  should  the  judg- 
ment of  the  court  below  be  maintained,  we  must  give  up  the 
whole  series  of  cases  in  this  court,  where  plaintiffs  have  been 
allowed  to  recover  upon  blank  endorsements  of  non-negotiable 
paper.  I  am  not  prepared  for  so  sweeping  an  innovation. 
On  the  contrary,  I  think  our  course  of  decisions  may  be  sus- 
tained upon  sound  and  consistent  principles,  without  impugn- 
ing or  in  any  way  innovating  upon  adjudged  cases. 

BnoNsoN,  J.  dissenting.  The  language  of  the  statute  is  as 
follows :  "  Every  special  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another  person  shall  be  void,  unless 
such  agreement,  or  some  note  or  memorandum  thereof,  express- 
ing the  considerationj  be  in  writing,  and  subscribed  by  the 
party  to  be  charged  therewith."  (2  R.  S.  135,  §  2.)  The  de- 
fendants have  made  a  ^^  special  promise  to  answer  for  the  debt 
of  another  person,''  to  wit,  Ephraim  Durham,  and  the  promise 
is  in  writing  ;  but  the  writing  does  not  express  the  considera- 
tion upon  which  the  promise  was  made.  No  one  upon  reading 
the  guaranty  can  say,  that  the  consideration  for  the  promise  was 
the  sale  of  a  horse  by  the  plaintiff  to  the  defendant  C.  P.  Dur- 
ham.    Nor  can  he  say  that  the  consideration  was  money  paid, 

(a)  See  DougUm  t.  Hwhnd,  (34  Wend,  35.) 
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or  any  thing  else  in  particular.  And  what  is  still  more  impet*- 
tant,  it  cannot  be  gathered  from  the  writing  itself  that  theffe> 
was  any  consideration  whatever  for  the  promise.  None  is 
either  mentioned  or  acknowledged  to  have  been  received.  It 
is  a  mere  nudum  pactum.  True,  when  we  look  b^ond  the 
written  contract,  we  find  that  there  was  in.  fact  a  consideration 
for  the  undertaking.  But  that  is  not  enough.  There  must  be 
a  writing  ^^  expressing  the  consideration,"  as  well  as  the 
promise.  If  the  statute  be  not  a  mere  dead  letter,  this  guaran-^ 
ty  cannot  be  supported. 

Our  former  statute  on  this  subject  was  taken  from  the  29 
Car.  2,  c.  3,  which  required  that  the  (^reement  should  be  in 
writing  ;  but  nothing  was  said,  in  terms,  about  the  considera- 
tion. And  yet  upon  the  construction  of  that  statute  it  was  held,, 
in  the  leading  case  of  Wain  v.  Warltersj  (5  Easty  10,)  that  the 
consideration  as  well  as  the  promise  must  be  in  writing,  and 
that  the  defect  could  not  be  supplied  by  parol  proof  that  there 
was  in  fact  a  good  consideration.  That  decision  was  followed 
by  this  court  in  Sears  v.  Brinky  (3  John.  R.  210,)  and  such  has 
been  considered  the  settled  law  ever  since  that  time.  See  per 
Nelson,  J.  in  Rogers  v.  Kneelandy  (10  Wend.  250---254,)  and 
the  cases  there  cited.  Under  the  old  statute  it  was  not  neces- 
sary that  the  consideration  should  be  set  forth  in  terms.  It 
was  sufficient  if  it  could  be  collected  by  fair  inference  from  the 
written  agreement.  And  in  Jfewbery  v.  Armstr(mgy  (4  Car. 
4"  PaynCy  69,)  Tindal,  Ch.  J.  said  it  would  do  ^^  if  we  can,  as 
it  were,  spell  it  out  from  the  agreement."  But  still  the  con- 
sideration must  be  gathered  from  the  written  contract  itself,  and 
not  by  resorting  to  parol  evidence  to  help  out  the  writing. 

The  present  statute,  by  requiring  the  consideration  to  be  ex^ 
pressed^  seems  to  have  been  aimed  against  the  practice  of  making 
out  a  consideration  by  argument  and  inference,  and  so  the  matter 
was  considered  by  this  court  in  Smith  y.  Ives,  (16  Wend.  182,) 
and  Packer  v.  WUlsony  {id.  343.)  But  without  laying  any 
stress  upon  the  change  in  the  language  of  the  statute,  this 
guaranty  is  void,  because  it  neither  expresses  any  consideration, 
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nor  can  any  be  collected  by  fidr  infer^ice  from  the  ttmu  of  the>^ 
wiitingc  No  one  can  even  speU  oui  a  oonsideffatioft.  Th» 
woids  are — ^^^  We  gaarantee  die  payment  of  the  witillin  note.*^ 
This  is  the  whole  o£  it,  and  there  is  nothing  but  an  undeFtakingr 
to  answer  for  the  debt  of  a  durd  peison,  witiio«t  a  shadow  of 
confflderation  foi  tiie  promise.  There  has  never  been  a  tune 
since  the  decision  in  Wain  y.  TTar/^ens,  when  tibis  would  have 
been  held  a  binding  agreement.  In  Packer  t.  WiUaon,  (15 
Wend.  343^)  this  court  decided  the  precise  question.  There 
the  words  were— ^^  I  guaranty  the  payment  of  the  within  note 
in  six  nwnthsP  Change  ^^  I"  into  ^^  we"  on  accouat  of  tha 
number  of  guarantors,  and  omit  the  time^  and  then  the  two 
agreements  are  identical.  In  one  respect  that  is  a  stronger 
case  than  this.  There,  the  note  was  over  due  at  the  time  the 
guaranty  was  endorsed.  From  that  fact,  and  the  further  (me 
that  the  defendant  guarantied  the  payment  of  the  note  ^^  in  six 
months,"  it  was  possible  to  infer,  or  rather  to  conjecture,  thai 
there  was  a  consideration  for  the  promise ;  to  wit,,  forbearance 
to  call  on  the  makers  of  the  note  until  the  six  months  had  ex-^ 
pired.  But  here,  the  note  was  not  due  at  the  time  of  making 
the  guaranty,  and  the  undertaking  of  the  defendant  was,  that 
the  note  should  be  paid  at  maturity.  It  is  impossible  therefore 
to  infer  that  forbearance  to  call  on  the  maker  was  the  conside- 
ration for  this  undertaking.  The  guaranty  in  Packer  v.  Willecn 
was  declared  void  as  coming  within  the  statute  of  frauds,  and  un^* 
less  that  case  is  overruled,  this  guaranty  must  share  the  same  fate. 
Where,  at  the  time  a  note  is  made  and  as  a  part  of  the  same 
transaction,  a  third  person  endorses  an  absolute  guaranty  uj)oa 
the  note,  he  wUl  be  liable  in  som»  form  for  the  payment  of  the 
money.  Both  instruments  taken  together  make  but  one  con-^ 
tract^  and  the  eonsideiation  which  upholds  the  one  will  sup^- 
port  the  other.  {Ehugk  v.  Qraify  19  Wend.  202 ;  IrSfucer  y. 
Prossery  1  HiUj  236 ;  Miller  v.  Gaston^  2  id.  190,  per  BvwMmy 
J. ;  and  per  Walunnihy  C.  mi  Rogere  t.  Kneelandj  19  Wemi. 
128,  lASu)  But  here,  tha  guaranty  was  en<]|orsed  long  after  die 
makiiig  of  tiie>  note^  and  w«i  whoUy  eellateral  to  the  mder* 
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taking  of  Ephraim  Durham.  It  was  a  distinct,  independent 
agreement,  and  required  a  new  consideration  to  support  it.  In 
Hough  V.  Gray  and  Lequeer  v.  Prosser^  the  statute  of  frauds 
was  not  even  mentioned ;  nor  was  it  mentioned  in  Ketchell  v. 
Bumsy  (24  Wend.  466.)  If  this  question  was  decided  in  either 
of  those  cases,  it  was  decided  when  it  was  not  made,  and,  I  must 
add,  when  I  did  not  know  it. 

It  is  quite  clear  that  this  case  is  not  decided — at  least  not  in 
favor  of  the  plaintifif— by  Oakley  v.  Boorman^  (21  Wend.  688.) 
There,  the  defendant  endorted  his  name  in  blank  upon  three  ne- 
gotiable promissory  notes j  and  he  was  held  liable  as  endorser — 
not  as  guarantor.  It  was  neither  more  nor  less  than  the  ordi- 
nary contract  of  endorsement,  and  the  only  peculiar  feature  in 
the  case  was,  that  the  endorsement  was  not  made  upon  the  con- 
sideration which  usually  moves  to  the  making  of  such  a  con- 
tract. So  far  is  that  case  from  holding  that  the  defendant 
might  have  been  charged  as  guarantor,  that  Cowen,  J.,  who  de- 
livered the  opinion  of  the  court,  expressly  admits  the  contrary. 
Here,  the  defendants  did  not  endorse  their  names  in  blank  on 
the  note,  and  they  could  not  be  charged  as  endorsers  for  the 
plain  reason  that  they  entered  into  an  express  undertaking  of 
another  kmd. 

In  addition  to  the  contract  of  endorsement  upon  commercial 
paper,  there  are  cases  which  hold  that  if  a  man  endorse  his 
name  in  blank  upon  a  note  not  negotiable,  with  intent  to  guar- 
anty the  payment,  you  may  write  such  a  contract  over  his  name 
as  will  carry  into  effect  the  intention  of  the  parties.  Some, 
and  perhaps  all  of  those  cases  are  cited  in  Oakley  v.  Boorman. 
I  will  not  stop  to  enquire  on  what  foundation  they  rest.  It  is  suffi- 
cient to  say  that  they  can  have  no  application  here.  The  defen- 
dants did  not  endorse  their  names  in  blank.  They  drew  out  and 
signed  the  agreement  which  they  intended  to  make,  and  if  that 
does  not  bind  them,  the  plaintiff  cannot  recover.  To  bold 
otherwise  would  be  saying,  in  effect,  that  we  can  set  aside  the 
contract  which  the  parties  have  actually  made,  and  substitute 
mother  in  its  place.    On  that  subject  it  will  be  sufficient  to 
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refer  to  Sedbury  t.  Hungerford^  and  MUler  y.  Croston,  (2  Hilly 
80  arid  188,)  where  we  decided  that  the  holder  of  a  note  could 
not  change  either  the  contract  of  endorsement  or  of  guaranty 
into  a  contract  of  a  different  nature. 

This  guaranty  is  not  a  promissory  note.  It  is  not  an  abso- 
lute promise,  nor,  indeed,  any  promise  at  all,  to  pay  a  sum  of 
money,  but  an  undertaking  that  another  person,  to  wit,  Ephraim 
Durham,  will  pay  the  money.  A  guaranty  is  ^^  an  undertaking 
that  the  engagement  of  another  shall  be  performed."  (  Web- 
sterns  Diet.)  It  is  ^^  a  promise  or  undertaking  to  be  answera- 
ble for  the  debt  or  default  of  a  third  person.''  {TonUins^  Law 
Diet.)  ^^  A  guarantee  is  a  promise  to  answer  for  the  payment 
of  some  debt,  or  the  performance  of  some  duty,  in  case  of  the 
failure  of  another  person,  who  is,  in  the  first  instance,  liable  to 
such  payment  or  performance."  {Fell  on  Guar,  1.)  "A 
guaranty  in  its  enlarged  sense,  is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  performance  of  some  duty,  in  the 
case  of  the  failure  of  another  person,  who,  in  the  first  instance, 
is  liable."  (3  Kentj  121.)  That  is  the  contract  which  the 
defendants  made.  Ephraim  Durham  first  owed  the  debt,  and 
promised  to  pay  it.  And  then  the  defendants  said—"  We  guar- 
antee the  payment."  This  is  a  contract  well  known  to  our 
law.  It  differs  in  its  nature  and  consequences  from  a  promis- 
sory note,  and  there  is  no  principle  upon  which  the  two  instru- 
ments can  be  confounded. 

All  the  books  agree  that  a  guaranty  is  within  the  statute  of 
frauds.  I  will  therefore  only  refer  to  two  or  three  elementary 
writers.  (3  KerUj  121 ;  Fell  on  Guar.  8  ;  Theoh.  Principal 
and  Surety^  5, 36.)  The  idea  that  the  statute  might  be  got  rid 
of  by  calling  the  guaranty  a  promissory  note,  seems  never  to 
have  been  been  thought  of  in  Westminster  Hall.  In  James  y. 
Williams  J  (6  Bam.  tf  Adolf  h.  1109,)  the  action  was  on  the 
following  guaranty — ^^  As  you  have  a  claim  on  my  brother  for 
6/.  17^.,  for  boots  and  shoes,  I  hereby  undertake  to  fay  you  the 
amount  vrithin  six  weeks — say  the  4th  of  January,  1833." 
The  promise  was  a  direct  and  absolute  one  to  pay  a  specified 
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^liii  ^  a  particular  day  ^  and  yet,  as  it  appeared  to  ble  a  profln- 
ise  to  pay  the  debt  of  another,  and  as  no  consideration  was  ex- 
pressed in  the  writmg,  the  undertaking  was  held  to  be  void 
within  the  statute  of  frauds.  That  was  a  stronger  case  than 
-this,  for  here  th^e  is  no  direct  promise  to  pay — it  b  a  guar- 
anty that  another  will  pay.  Clancy  y.  PiggMy  (2  Adolf  h.  4* 
Ellia^  ^73,)  is  another  case  to  the  same  effect,  and  where  the 
instrument  mi^t  better  be  called  a  promissory  note  than  the 
one  now  before  us.  We  decided  the  same  way  in  Packer  v. 
WiUsimy  (15  Wend.  343 ;)  and  if  there  be  any  case  holding  that 
this  undertaking  for  the  debt  of  a  third  person  is  not  within  the 
statute  of  frauds,  it  has  not  fallen  under  my  observation. 

If  the  plaintiff  can  recover  in  this  action,  what  will  be  left  of 
the  statute  of  frauds  ?  Nothing  but  the  requirement  that  the 
promise  shall  be  in  writing.  There  need  not  be  an  agreement 
^^  expressing  the  consideration."  If  the  party  make  a  written 
promise  of  any  kind,  it  is  a  promissory  note,  and  a  considera- 
tion is  implied.  When  there  is  a  simple  promise  in  writing  to 
pay  money,  and  nothing  else  appears,  the  instnkment  may  well 
be  regarded  as  a  promissory  note,  and  the  omtract  may  stand 
upon  a  consideration  implied  by  law.  But  when  by  the  terms 
of  the  agreement  the  party  engages  '^  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,"  or  to  pay  the  debt 
if'he  does  not,  the  case  fells  directly  within  both  the  letter  and 
spirit  of  the  statute.  The  instrument  is  not  a  promissory  note, 
and  if  no  consideration  be  mentioned,  the  agreement  is  void. 

On  aikother  section  of  the  statute  of  frauds  we  stand  corrected 
iby  the  dectdon  of  the  court  of  errors  in  Damis  v.  iSAte{ib,'(26 
Wmtd.  341.)  That  decision  has  been  approved  and  followed 
at  the  present  term  in  the  case  of  Lttwrence  v.  Craipserj  which 
was  decided  on  the  argument.  I  concurred  in  the  judgmcAt 
which  was  reversed  in  Dams  V.  Skiddt;  not  because  I  deemed 
it  in  'aeeordance  wiili  the  stlitiite,  but  bec«Me  I  thought  we 
were  tied  down  by  adjudged  cases.  Tke  court  of  errors  has 
r^eted  us  fxdm  that  thrtddom,  and  although  tbeir  dedmn 
lUtt^Bodireot  bearing  upon  tlie  present  queationy it likmiU  «t 
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least  admonish  us  not  to  make  a  new  departure  from  the  statute 
of  frauds. 

I  am  of  opinion  that  the  court  below  was  right  in  nonsuitmg 
the  plaintiff}  and  that  the  judgment  should  be  affirmed. 

Judgment  reversed. 


Allen  vs.  Dtkers  &  Alstyne. 

A.  boRowed  monej  of  D.,  a  ftoek  broker,  <m  a  promiflaory  note  dated  January  19tli, 
1839,  payable  in  sixty  daya ;  the  note  stating  that  the  Ibzmer  had  deposited  with 
the  latter  two  bundled  and  fifty  shares  of  the  stock  of  a  certain  bank  as  collateral 
security,  with  authority  to  sell  the  same  in  case  the  note  was  not  paid  at  maturityv 
In  an  action  bj  A.  against  D.,  after  the  note  fell  due,  alleging  an  illegal  disposition 
of  the  stock,  it  appeared,  that  upon  the  giving  of  the  note  the  stock  was  immedi- 
ateily  entered  on  the  books  of  the  bank  in  D.'s  name,  without  any  mark  distin- 
guiahing  it  ftom  other  stock  owned  by  him  in  the  same  institution ;  that,  on  the 
25th  of  February,  1839,  D.  had  but  seventy-two  shares  of  stock  standing 
in  his  name  upon  the  books  of  the  bank,  the  residue  bemg  pledged  as  col. 
lateral  security  for  loans  made  by  him ;  that  stock  of  the  same  kind  was  then 
selling  for  $99,50  per  share,  though  previously,  and  ever  since,  the  market  price 
was  considerably  less ;  and  that,  after  the  note  fell  due,  the  seyenty-two  shares 
were  sold  and  the  proceeds  applied  upon  it  Held^  that  A.  was  entitled  to  re- 
cover for  aD  the  stock  deposited  by  him,  except  the  seventy.two  shares,  at  the 
rate  of  $99,50  per  share ;  and  this,  though  he  had  neither  paid  nor  tendered  the 
balance  due  on  the  note. 

D.  proposed  to  prove  that,  where  stock  was  deposited  with  a  broker  as  collateral  secu. 
rity,  it  was  the  general  usage  for  the  latter  to  hypothecate  or  diiqxMe  of  it  at  plea, 
sure ;  and,  on  payment  or  tender  of  the  principal  debt,  to  return  an  equal  num. 
ber  of  shares  of  the  same  kind  of  stock.  Heldf  that  the  evidence  was  iti*iHnw- 
aiUe  as  tending  to  contradict  the  legal  import  of  the  note. 

Whether  evidence  of  this  kind  would  be  admissible  in  the  case  of  a  sinqile  pledge 
of  stock  as  collateral  security,  without  any  ftirther  agreement,  quere. 

Assumpsit,  tried  at  the  New- York  circuit,  in  March,  1842| 
before  Kent,  C.  Judge.  The  action  was  upon  a  promissory 
note  in  these  words  : 

Vol.  in.  76 
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"  New-Tork,  Jan.  19, 1859. 
$21,000.  Sixty  days  after  date  I  promise  to  pay  to  Dykers 
fc  Alstyiie,'or  order,  twenty-one  thousand  dollars,  for  value 
received,  with  interest -aft  the  rstte  of  seven  per  centum  per  an- 
num; having  deposited  with  them  as  collateral  security,  with 
authority  to  sell  the  same  on  the  non-performance  of  this 
promise,  two  hundred  and  fifty  shares  North  American  Trust 
and  Banking  Company  stock.  Sale  to  be  made  at  the  board 
of  brokers.     Notice  waived,  if  not  paid  at  maturity. 

Wm.  Paxson  Hallett.'' 

This  note  was  given  on  a  loan  of  $21,000  to  the  plaintiflf, 
And  was  executed  by  Hallett  as  his  agent ;  the  stock  beiiig  in 
fact  the  property  of  the  plaintiff,  though  standing  on  the  books 
of  the  company  in  the  name  of  Hallett.     The  plaintiff  claimed 
to  recover  the  difference  between  the  value  of  the  stock  and 
the  money  loaned,  on  the  ground  that  the  defendants  had  sold 
the  stock  before  the  note  became  due.    At  the  trial  it  appeared^ 
t>n  the  part  of  the  plaintiff,  that  the  stock  in  question  was  assign- 
ed to  the  defendants  and  the  transfer  entered  upon  the  books  of 
the  company  on  the  day  the  note  was  given.     The  stock  was 
entered  in  the  names  of  the  defendants,  without  any  mark  dis- 
tinguishing it  from  other  shares  belonging  to  them.  The  plain- 
tiff proved  that,  on  the  25th  of  February,  1839,  the  defendants 
had  no  stock  standing  in  their  names  upon  the  books  of  the 
oompany,   except   seventy-two   shares ;  but   on  the  20th  of 
March,  about  the  time  the  note  fell  due,  they  held  two  hundred 
and  twelve  shares.     It  appeared  from  a  book  kept  by  the  de- 
fendants as  stock  brokers,  purporting  to  contain  the  prices  at 
«diich  the  shares  of  stock  of  the  said  company  had  been  sold 
at  various  times,  that,  on  the  22d  and  23d  of  January,  1839,  the 
defendants  sold  for  $96^0  per  share  ;  that,  on  the  25th  of  Feb- 
Tuary,  they  sold  for  $99,50,  and  in  March,  when  the  note  fell 
flue,  for  $95.     These  were  admitted  to  be  the  regular  market 
prices  of  the  stock.    The  plaintiff  here  resting,  the  defendants^ 
counsel  moved  for  a  nonsuit,  on  the  ground,  1.  That  no  con-' 
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tcact  liad  been;  shown  by  which  the  defendants  were  required 
to  retain  the  specific  stock  pledged,  or  any  of  it ;  2.  That  the; 
could-  not  be  rjendered  liable,  unless,  on  tender  of  payment  of 
the  note,  they  failed  to  deliver  to  the  plaintiff  the  amount,  of 
stock  pledged  by  him  ;  and  3.  That  no  sale  by  the  defendants 
of  the  specific  two  hundred  and  fifty  shares  in  question,, had 
been  shown.  The.  circuit  judge  denied  the  motion,  and  the  de- 
fendants' counsel  excepted.  The  defendants'  counsel  offered  to 
prove  that,  where  brokers  took  assignments  of  stock  as  collate- 
ral security  for  money  loaned,  it  was  not  the  custom  to  retain 
the  stock  in  specie^  but  to  transfer  it  by  hypothecation  or  oth- 
erwise if  they  thought  proper ;  and,  on  payment  or  tender  of 
the  principal  debt,  to  return  to  the  debtor  an  equal  quantity  of 
the  same  kind  of  stock.  The  defendants'  counsel  further  offer- 
ed to  prove,  that  such  custom  was  general  and  known  to  Hal- 
iett  when  the  note  in  question  was  given.  It  was  objected  that 
the  evidence  offered  was  inadmissible,  and  the  circuit  judge  so 
ruled  ;  whereupon  the  defendants'  counsel  excepted.  The  de- 
fendants then  called  one  Jarvis  as  a  witness,  who  testified  that, 
from  the  date  of  the  note,  until  after  it  fell  due,  the  defendants 
had,  standing  in  their  own  names  and  in  the  names  of  others,  a 
large  quantity  of  stock  of  the  North  American  Trust  and  Bank- 
ing Company,  amounting  to  more  than  twice  the  number  of 
shares  transferred  to  them  by  Hallett.  It  turned  out,  however, 
on  a  further  examination  of  this  witness,  that  all  the  stock  of 
which  he  spoke,  except  the  seventy-two  shares  before  mention- 
ed, stood  in  the  names  of  persons  to  whom  it  had  been  pledged 
as  collateral  security  for  various  loans  made  by  the  defendants ; 
and  that  the  amount  for  which  it  stood  pledged  was  within  ten 
per  cent,  of  its  market  value.  It  appeared  that  in  July,  1839,  the 
defendants  sold  the  seventy-two  shares  of  stock  at  $75,25  per 
share,  and  applied  the  proceeds  upon  the  note.  The  circuit  jydge 
decided  that,  as  to  all  the  stock  except  the  seventy-two  shares, 
the  plaintiff  was  entitled,  under  the  circumstances,  to.be  allow- 
ed for  it  at  the  price  for  which:  it  was  selling  on  the  95tb.  of 
February,  1899.    The  defendantS;eKoc^ted.  The  ciriaut.  jp4gp 
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further  held,  that  the  seventy-two  shares  should  be  allowed  at 
the  price  for  which  the  defendants  sold  them.  An  estimate  of 
the  two  hundred  and  fifty  shares  was  then  made  accordingly ; 
and  the  jury,  under  the  direction  of  the  circuit  judge,  gave  a 
a  verdict  in  favor  of  the  plaintiff  for  the  balance  found  due 
after  deducting  the  amount  of  the  note.  The  defendants  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

S.  Beardsley^  for  the  defendants. 

•^.  Crist  y  for  the  plaintiff. 

By  the  Courty  Nelson,  Ch.  J.  It  is  not  pretended  that  a 
pledgee,  as  such,  has  a  right  to  dispose  of  the  pledge  before  the 
pledger  fails  to  comply  with  his  engagement ;  on  the  contrary, 
it  is  conceded  that  such  right,  if  it  exist  at  all,  must  be  con- 
ferred by  an  express  or  implied  agreement.  In  this  case,  as 
the  agreement  between  the  parties  was  in  writing,  the  question 
as  to  the  defendants'  right  to  sell  the  stock  before  the  note  be- 
came due,  must  be  determined,  as  in  other  cases  depending  upon 
the  construction  of  written  instruments,  by  consulting  the  terms 
and  provisions  of  the  agreement,  and  thus  endeavoring  to  as  • 
certain  the  understanding  and  intent  of  the  parties.  Bringing 
the  question  down  to  this  test,  and  assuming  that  the  parties 
expressed  and  intended  to  express  their  mutual  understand- 
ing of  the  terms  upon  which  the  loan  was  made,  it  seems  to 
me  impossible  to  raise  a  doubt  upon  the  true  meaning  and 
character  of  the  transaction.  The  plaintiff  applies  to  the  de- 
fendants to  borrow  $21,000  for  sixty  days,  offering  as  collateral 
security  the  250  shares  of  stock  in  question.  The  defendants 
agree  to  the  proposition,  advance  the  money,  and  take  a  note 
for  the  amount ;  stating  therein  the  deposit  of  the  stock,  and 
that  the  defendants  are  authorized  to  sdl  the  same  on  non^pay^ 
ment  of  the  loan.  The  note  contains  no  consent,  express  or 
implied,  that  the  defendants  may  sell  or  dispose  of  the  stock 
before  the  loan  becomes  due.     On  the  contrary,  it  contains  a 
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strong  implied  prohibition  against  selling,  except  in  a  single 
event,  viz.  non-pajrment  of  the  money  at  the  day  specified. 
There  is  not  only  no  authority  to  sell  before  the  happening  of 
this  event — ^which  of  itself  is  enough  to  refute  the  pretension 
of  the  defendants,  and  subject  them  to  the  consequences  of  a 
breach  of  trust — ^but,  having  provided  for  the  sale  at  a  given 
period  and  on  a  specified  condition,  all  idea  of  authorizing  one 
previous  to  that  time  is  necessarily  negatived  upon  the  familiar 
maxim,  expressio  unvas  est  exclusio  alterius. 

The  defendants  bebg  stock-brokers  and  dealers  in  stock, 
their  counsel  offered  to  prove  on  the  trial  that  it  was  the  usage, 
when  stock  was  transferred  to  such  dealers  by  way  of  collat- 
eral security,  not  to  hold  it  specifically,  but  to  transfer  it  by  hy- 
pothecation or  otherwise,  at  pleasure,  and,  on  payment  or  ten- 
der of  the  money  advanced,  to  return  an  equal  quantity  of  the 
same  kind  of  stock ;  also,  that  this  usage  was  general,  and  known 
to  the  agent  who  made  the  loan  in  question.  The  object  of  the 
offer  was,  to  lay  the  foundation  for  insisting  that  the  usage 
should  be  regarded  as  incorporated  in  and  forming  part  and 
parcel  of  the  agreement ;  thus  making  the  latter  import  a 
consent  on  the  part  of  the  plaintiff,  that  the  defendants  might 
use  the  stock  during  the  running  of  the  loan  the  same  as  if 
they  were  the  absolute  owners.  It  is  not  necessary  to  deter- 
mine what  effect  would  be  due  to  such  proof  in  the  case  of  a 
simple  pledge  as  collateral  security,  without  any  further  agree- 
ment. Possibly  the  known  usage  in  like  cases  might  be  con- 
sidered as  attaching  itself  to  the  transaction,  and  constituting  a 
part  of  it.  But  where  the  parties  have  chosen  to  prescribe  for 
themselves  the  terms  and  conditions  of  the  loan,  they  must  be 
held  to  abide  by  them  ;  and  we  are  especially  bound  to  refuse 
effect  to  any  general  or  particular  usage,  when  in  direct  contra- 
diction to  the  tdiT  and  legal  import  of  a  written  contract. 

The  counsel  for  the  defendants  relied  mainly  upon  Jfourse 
V.  Primej  (4  John.  Ch.  Rep.  490,  S.  C.  7  id.  69 ;)  but  I  have 
been  unable  to  find  any  thing  in  that  case  which  conflicts  with 
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tbe,  ruling  of  the  circuit  judg.e  in  the,  case  before  uew  Tha  coo* 
tiact  tbere^  it  may  be  conceded,,  was  substantially  like  the^  ona 
under  consideration ;  and  there  too,  as  here,,  the  shares  of  stock* 
deposited  were  not  defined  and  designated  so  as  to  be  distinguish- 
able from  other  stock  of  the  defendants  in  the  same  institution* 
Beyond  this,  howeyer,  it  is  difficult  to  discover  the  least  analog 
between  the  two  cases.  It  appeared  in  J^Tourse  v..  Primey  that 
the  defendants  had  at  all  times  after  the  date  of  the  note,  a 
sufficient  amount  of  stock  standing  in  their  own  names,  and 
subject  to  their  absolute  control,  to  have  enabled  them  to  restore 
the  shares  deposited  by  the  complainant.  The  learned  chancel- 
lor therefore  held,  that,,  such  being  the  facts,  the  defendants 
had  done  nothing  which  entitled  the  complainant  to  the  relief 
sought.  Under  the  circumstances,  he  said,  it  was  sufficient 
^^  that  the  defendants  always  had  the  requisite  quantity  of  shares 
on  hand,  and  the  law  will  presume  that  the  shares  so  on  hand, 
from  time  to  time,  were  the  shares  deposited^  because  the  par- 
ties have  not  reduced  the  shares  to  any  more  certainty." 

Now,  in  the  case  before  us,  it  does  not  appear  that  the  defen- 
dants, during  the  running  of  the  loan,  kept  on  hand  and  under 
their  absolute  control,  a  number  of  shares  equal  to  the  amount 
deposited.  On  the  contrary,  for  a  part  of  the  time  they  had 
but  72  shares  in  their  own  names.  These,  therefore,  according 
to  the  doctrine  of  J^Tourse  v.  Prime^  may  perhaps  be  regarded  as 
a  part  of  the  identical  shares  deposited  ;  and  so  indeed  they 
were  treated  at  the  circuit.  Having  been  kept  on  hand,  the 
plaintiff  was  allowed  only  the  price  which  they  actually  brought 
in  the  market  on  a  sale  ailer  the  note  fell  due.  All  the  other 
stock  of  the  defendants  stood  pledged  for  loans  and  advances 
to  within  ten  per  cent,  of  its  market  value. 

I  do  not  perceive  any  ground  for  interfering  with  the  verdict 
in  this  case  because  of  the  rule  of  damages-  adopted  by  the 
circuit  judge. 

New  trial  denied* 
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The  People,  ex  rd.  Durham  and  others,  m.  Ts&  CoMsassioir- 

EES   OF   THE   CaNAL    FuKD. 

An  ejdtthig  'provteion  lor  tisviewin^'the  jleeirione  of  an  infetior  tribtmal'by  appied 
or  certjmexi,  will  i^lj  to  easee  tiibiequenUy  added  to  its  juriidictkm  by«tatato, 
though  the  latter  contain  no  ezpreas  •declaration  to  that  effect.    Per  Bbonion,  J. 

Where,  hy  an  act  paaed  in  1840,  the  canal  appraiserfe  were  required,  **  mihject  to  the 
provisions  of  law  respecting  other  canal  appraisements^  to  appraiee  the  danmgee 
tiuetamed'by 'D.**»aiid  othna,  on  acoofnit  of  the  resamptkm  of  certain  watere  of 
the  Erie>oanal  which  had  been  previoaifydeaBed.;  and  the  act  further  provided* 
that  **  the  sum  awarded  and  finally  settled  should  be  paid  to  the  elainumta," 
&c. :  Hddf  that  the  appraisement  was  subject  to  the  general  right  of  appeal 
givento  the  canaltcommissionerB  by  1  12.  S*.  227,  ^  60. 

Jkn  ^appeal  fum  the  .appraisement  in  thisoase  iwas  -made  by  one  of  the  '^mal 
cammiasianers,  acting  in  the  .names  and  by  anthoiity  of  the  vest ;  yet  ketd,  rqg" 
ular. 

And,  semblsj  the  right  of  appeal  may  be  exercised  in  all  cases  by  the  acting  com- 
missioner in  charge  of  that  |iart  of 'the  canal  where  the  question  arises ;  and  this, 
■withont  eonsolting  the  other  eominiBKoaerB,  or  uafaig  their  names. 

'Where  the  right  to  sue,  appeal  or  bring  a  writ  of  error  in  behalf  of  the  people  ii 
given  to  public  officers,  they  may  depute  one  of  their  number  to  use  their  names, 
employ  counsel,  and  do  any  other  act  necessary  to  the  regular  prosecution  of  the 
proceeding.    'Per  Bronson,  J. 

Ok  the  rettrm  to  an  alternative  writ  of  mandannis,  the  case 
was  ithis  :  in  Apvil,  1840,  an  act  was  passed 'declaring  that  '^  it 
shall  be  the  duty  of  the  canal  appraisers,  svhject  to  the  prmfts- 
ions  of  law  respecting  other  canal  appraisements^  to  ap- 
ftmae  tibe  damages  sn^ained"  by  the  relators  ^^  by  reason  of 
the  resumption  of  the  surplus  waters  leased  by  the  canal  ccnh- 
missioners  to  Ichahod  S.  Spencer  and  Eber  Durham"  in  1827 ; 
'<  and  4he  {mm  %iwarded  un&  finally  settted  *sha11  be  paid  to  the 
claimants  respectively  by  the  commissioners  of  the  canal  fund.'' 
These  were  surplus  waters  of  the  Erie  canal.  {Stat,  of  1840, 
-p.  198,  «nd  1839,  p.  162.)  Ibi  appraisemmt  was  tnatfe  by  the 
Knmal  appmisets  «!i  the  7*  irf  <Oct«*cfr,  184©.  'Ofe  tbt  iTth 
ttf  E>ecc»Kiber  IfoH^wkig,  the  camal^cenmiisttonet^  appealed  from 
Hie  detnwen  ^f ^be^appratMr^  to  )fie  ranal  ttmrd.    ^r.  Budmi 
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was  the  acting  canal  commissioner  on  that  portion  of  the  line 
of  the  Erie  canal  where  the  property  in  question  was  situated. 
He  subscribed  his  own  name  to  the  appeal ;  and  also  subscrib- 
ed the  names  of  all  the  other  commissioners,  adding,  that  it  was 
done  ^^  by  David  Hudson,  acting  canal  commissioner,  and  by 
their  authority."  At  a  previous  meeting  of  the  board  of  ca- 
nal commissioners,  it  had  been  agreed  between  them  that  each 
of  the  acting  commissioners  should  attend  to  the  duty  of  bring- 
ing appeals  from  the  awards  of  the  canal  appraisers  to  the  ca- 
nal board,  in  all  cases  which  should  thereafter  arise  within  his 
division  ;  and  for  this  purpose  the  acting  commissioner  was  au- 
thorized to  use  the  names  of  the  other  commissioners.  On  a 
hearing  before  the  canal  board,  the  relators  appeared  and  ob- 
jected that  this  was  not  a  case  where  an  appeal  would  lie,  and, 
if  it  was,  that  the  appeal  had  not  been  duly  made,  because  all 
of  the  commissioners  had  not  personally  subscribed  their  names 
to  it.  The  canal  board  overruled  the  objections,  and  in 
April,  1841,  modified  the  appraisement  by  allowing  the  relators 
a  less  sum  than  had  been  awarded  to  them  by  the  appraisers. 
The  amount  allowed  by  the  canal  board  was  paid  to  the  rela- 
tors, and  the  alternative  writ  was  subsequently  obtained  for  the 
purpose  of  compelling  the  commissioners  of  the  canal  fund  to 
pay  the  di£ference  between  the  sum  already  received  by  the  re- 
lators and  the  sum  awarded  by  the  canal  appraisers.  The  re- 
lators demurred  to  the  return,  and 

S.  Stevensj  on  their  behalf,  now  made  the  same  points  that 
had  been  made  before  the  canal  board. 

G.'P.  Barker,  (attorney  general)  for  the  commissioners  of 
the  canal  fund. 

By  the  Caurt^  B&onson,  J.  The  relators  rest  their  claim  up- 
on two  grounds:  1.  That  no  appeal  would  lie  in  this  case; 
and  2.  That  the  appeal  was  not  duly  made,  because  all  of 
the  canal  commissioners  did  not  concur  in  the  act  by  sobscribiDg 
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their  names.  The  first  objection  is  based  on  the  fact  that  the 
revised  statutes,  ^hich  give  an  appeal  from  the  canal  apprais- 
ers to  the  canal  board,  only  provide  for  an  appraisement  of 
damages  in  certain  specified  cases,  among  which  this  case  is  not 
included.  (1  R.  S.  226,  §  46,  46  3  Stat,  of  1836,  p.  406,  ^  1, 
8,  10.)  And  it  is  said  that,  inasmuch  as  this  was  not  a  case  for 
appraisement  at  the  time  the  appeal  was  given,  the  right  of  re- 
view does  not  exist.  But  an  appeal  is  given  in  general  terms : 
"  Every  person  having  exhibited  a  claim  for  damages  to  the 
appraisers,  or  the  canal  commissioners,  where  they  shall  deem 
the  interest  of  the  state  to  require  it,  may  enter  an  appeal  from 
the  decision  of  the  appraisers  on  such  claim,  to  the  canal 
board"  &c.  (§  60.)  The  words  are  broad  enough  to  reach  every 
case  where  the  appraisers  have  passed  upon  a  claim  for  dam- 
ages ;  and  although  the  powers  of  the  appraisers  did  not  then 
extend  to  this  particular  claim,  yet  when  their  powers  were 
subsequently  enlarged,  I  see  no  good  reason  why  the  right  of 
appeal  should  not  attach  without  any  special  provision  for  that 
purpose.  When  an  existing  jurisdiction  is  enlarged  so  as  to 
include  new  cases,  it  cannot  always  be  necessary  to  declare  that 
the  old  provision  for  a  review  shall  apply  to  the  new  cases. 
If,  for  example,  the  jurisdiction  of  justices  of  the  peace  should 
be  extended  to  actions  of  slander,  I  cannot  doubt  that  the  ex- 
isting provisions  for  a  review  by  certiorari  and  appeal  would 
apply  to  cases  coming  under  the  enlarged,  as  well  as  those  aris- 
ing under  the  former  jurisdiction  of  the  court. 

But  whatever  difficulty  there  might  be,  had  the  act  of  1840 
been  silent  upon  this  subject,  there  is  enough  in  that  act  to 
show  that  the  legislature  intended  there  should  be  a  right  of 
appeal  in  this  as  well  as  in  the  other  cases.  It  is  made  the 
duty  of  the  appraisers,  "  subject  to  the  provisions  of  law  re- 
specting other  canal  appraisements^  to  appraise  the  damages" 
of  the  relators.  I  think  the  legislature  had  in  view  all  "  the 
provisions  of  law  respecting  other  canal  appraisements,"  in- 
cluding the  right  of  appeal,  as  well  as  the  mode  of  making  the 
appraisement.     And  this  construction  is  confirmed  by  the  pro- 
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vision  which  follows,  that  "  the  sum  awarded  and  finally  set- 
tledj  shall  be  paid  to  the  claimants."  There  is  nothing  to 
which  the  words  "  finally  settled"  can  be  applied,  unless  it  be 
the  decision  of  the  canal  board  on  appeal  from  the  appraisers. 
The  decision  of  that  board  in  such  cases  is  declared  final  and 
conclusive.  (^  60.)  I  feel  no  diflSculty  therefore  in  saying  that 
this  case  came  within  the  jurisdiction  of  the  canal  board,  pro- 
vided there  was  a  regular  appeal. 

Was  the  appeal  duly  made  1  By  the  statute,  "  the  general 
care  and  superintendence  of  the  canals"  is  vested  in  "  the 
board  of  canal  commissioners,"  some  of  whom  are  designated 
as  ^^  acting  commissioners."  (§  9.)  The  board,  as  such,  is 
charged  with  some  duties ;  but  the  actual  supervision  of  the 
canals  rests  exclusively  on  the  acting  commissioners.  And 
there  is  a  further  subdivision  of  their  powers.  Owing  to  the 
extent  of  the  public  works  and  the  limited  number  of  the 
acting  commissioners,  it  is  impossible  that  those  ofiicers  should 
often  be  together,  and  both  public  and  private  interests  ren- 
der it  indispensable  that  each  commissioner  should  exer- 
cise the  powers  of  all  within  a  limited  district.  It  has  ac- 
cordingly been  provided,  that  ^^  the  board  shall  from  time  to 
time  assign  to  each  acting  commissioner,  in  special  charge^  the 
line,  or  portion  of  the  line,  of  one  or  more  of  the  canals." 
(^28.)  Jt  was  hardly  necessary  to  add  the  29th  section,  which 
enjoins  particular  duties  upon  each  acting  commissioner  within 
his  district ;  and  the  matters  enumerated  in  the  section  may  be 
regarded  as  a  sample  rather  than  a  limitation  of  the  powers  of 
the  ofiicer.  This  claim  for  damages  arose  upon  a  section  of  the 
Erie  canal  which  had  been  assigned  ^^  in  special  charge"  to 
Mr.  Hudson,  and  I  think  it  would  have  been  enough  for  him 
to  sign  the  appeal  as  acting  commissioner,  without  adding  the 
names  of  his  associates.  It  is  true  that  the  appeal  is  given  to 
the  ^^  canal  commissioners,"  in  the  plural ;  (§  60 ;)  but  this  is  so 
in  relation  to  most  of  the  other  powers  and  duties  of  those  offi- 
cers I  and  yet  we  see  that  when  it  comes  to  the  matter  of  actual 
execution,  those  powers  and  duties  are  assigned  to  a  single  of- 


ROCHESTER,  OCTOBER,  1842.  603 

The  People  v.  OommianoineiB  of  the  Canal  Fund. 

ficer.  The  care  and  superintendence  of  the  canals  is  assigned, 
in  general  terms,  to  the  commissioners  collectively ;  but  from 
the  necessity  of  the  case,  the  actual  supervision  "within  partic- 
ular districts  is  given  to  a  single  officer. 

It  is  fit,  on  more  accounts  than  one,  that  the  appeal  should 
be  prosecuted  by  the  acting  commissioner  alone.  He  must  of- 
ten be  the  only  one  who  has  any  particular  information  in  rela- 
tion to  the  merits  of  the  claim.  This  is  so  because  the  ques- 
tion arises  within  the  district  under  his  "  special  charge,"  and 
for  the  further  reason  that  he  is  to  have  notice  of  the  meeting 
of  the  appraisers,  and  it  is  made  the  duty  of  one  of  the  acting 
commissioners,  either 'in  person  or  by  an  agent,  to  attend  be- 
fore the  appraisers  in  behalf  of  the  state  on  the  hearing  of  the 
claim,  {^ct  of  1836,  §  4,  5.)  It  is  also  well,  on  another  ac- 
count, that  the  appeal  should  be  brought  by  the  acting  commis- 
sioner alone.  He  has  no  voice  as  a  member  of  the  canal  board 
when  the  case  comes  under  review ;  {^ct  of  1836,  §  8 ;)  and 
thus  the  matter  is  brought  before  officers  who  are  wholly  un- 
committed in  relation  to  the  merits  of  the  claim,  which  could 
not  be  the  case  if  all  of  the  commissioners  must  necessarily 
join  in  the  appeal. 

I  think  it  is  enough  that  the  appeal  was  signed  by  the  acting 
commissioner.  But  if  there  be  any  doubt  upon  that  question, 
still  the  appeal  was  clearly  regular.  The  names  of  all  the 
commissioners  were  affixed  to  it,  and  although  Messrs.  Ruggles 
and  others  did  not  sign  with  their  own  hands,  they  signed  by 
the  hand  of  Mr.  Hudson.  He  had  express  authority  to  use 
their  names.  Although  the  words  of  the  statute  are,  that  the 
commissioners  may  enter  an  appeal  ^^  where  they  shall  deem 
the  interest  of  the  state  to  require  it ;"  (^  60  ;)  yet  the  bringing 
of  the  appeal  was  not  such  a  judicial  act  as  precluded  a  dele- 
gation of  the  power.  If  the  same  words  are  not  always  used, 
they  are  always  implied  where  public  officers  are  authorized  to 
bring  a  suit  or  appeal,  or  prosecute  a  writ  of  error  on  behalf 
of  the  people  ;  and  where  there  is  nothing  in  the  statute  to  for- 
bid it^  it  cannot  be  doubted  that  one  of  the  officers  may  autho- 
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rize  another  to  affix  his  name  to  the  appeal,  employ  counsel, 
or  do  any  other  act  of  the  like  kind  which  may  be  necessary  to 
the  regular  prosecution  of  the  suit  or  proceeding. 

We  are  of  opinion  that  the  canal  board  might  take,  and  that 
it  actually  acquired  jurisdiction  of  the  case  by  the  appeal ;  and 
as  the  decision  of  that  board  is  final  and  conclusive,  (§  60,)  the 
claim  which  the  relators  set  up  to  the  difference  in  amount  be- 
tween the  original  appraisement  and  the  sum  as  "  finally  set- 
tled," cannot  be  maintained. 

Judgment  for  the  defendants. 


Drake  vs,  Rogers. 


Where  it  appeared  that  a  road  was  from  two  and  a  half  to  three  rods  wide,  that  it  ter. 

minated  at  A.*b  houae  without  connecting^  with  any  other  road,  that  it  had  never 

been  used  by  the  public,  and  the  record  on  file  with  the  town  clerk  described 

it  as  a  **  highway  for  A.,  beginning**  dDc. ;  held,  though  it  also  appeared  that 

for  many  years  it  had  been  included  in  a  road  district,  the  evidence  did  not 

authorize  the  court  to  pronounce  it  a  public  highway,  as  matter  of  law,  but  the 

question  should  at  least  have  been  submitted  to  the  jury. 
Semble,  that  this  evidence  showed  the  road  to  be  a  mere  privaie  one,  intended 

for  the  accommodation  of  A. 
An  obstruction  placed  in  a  private  road  by  the  owner  of  the  land  over  which  it  is 

laid  out,  cannot  be  lawfully  removed  by  one  having  no  right  to  use  the  road. 
An  appeal  from  an  order  of  commissioners  of  highways  directing  the  alteration  or 

discontinuance  of  a  road,  does  not  operate  as  a  stay  of  proceedings ;  but  the  order 

may  be  carried  into  effect  pending  the  appeal.     Semble. 
So  of  an  appeal  from  an  order  laying  out  a  highway,  unless  it  be  laid  through 

*•  enclosed,  cultivated,  or  improved  lands."     Semble. 
If,  on  an  order  being  made  discontinuing  a  highway,  a  fence  be  buOt  across  it,  an 

appeal  subsequently  brought  will  not  have  the  efiect  of  rendering  the  fence  a 

public  nuisance. 

Error  to  the  Jefferson  C.  P.  Drake  brought  an  action  of 
trespass  guare  clausum  /regit  against  Rogers  before  a  justice 
of  the  peace.  The  defendant  pleaded  title,  and  the  plaintiff 
thereupon  sued  in  the  C.  P.  The  trespass  complained  of  con 
sisted  in  removing  a  fence  which  the  plaintiff  put  up  across  a 
road  in  the  town  of  LeRoy,  Jefferson  county  ;  which  fence  the 
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'•emoved  in  the  spring  of  1840.     The  principal  ques- 
trial  were,  whether  the  road  was  a  public  highway, 
road,  and  whether  it  had  been  discontinued.     The 
Id  out  in  the  year  1815,  and  extended  from  the 
oad  to  the  house  of  Nathan  Anthony,  a  distance 
0  rods.     The  intention  was  to  lay  the  road  for  the 
r,  of  the  distance  on  the  line  between  two  lots ;  that 
the  boundary  for  a  part  of  the  length  of  the  road 
nds  now  owned  by  the  plaintiff  on  the  one  side  and 
_*x.iiuant  on  the  other.     The  plaintiff  gave  evidence  tend- 
ing to  show  that  the  road  as  opened  encroached  upon  him,  and, 
at  the  point  of  connection  with  the  Brownville  road,  was  whol- 
ly on  his  land.     This  was  the  place  where  the  plaintiff  erected, 
and  the  defendant  pulled  down  the  fence.     The  defendant  did 
not  own  the  land  on  either  side  of  the  road  at  that  place.    The 
road  was  laid  through  wood  land,  and  the  trees  were  not  cut 
until  some  years  afterwards.     The  road  as  finally  opened  was 
from  two  and  a  half  to  three  rods  wide,  and  terminated  at  the 
house  of  Anthony,  without  connecting  with  any  other  road. 
The  record  of  the  road  was  as  follows  :  "  Survey  of  a  highway 
for  Nathan  Anthony,  beginning  at  a  maple  tree  on  his  north 
line  opposite  his  house,  thence  &c.  to  the  centre  of  the  Brown- 
ville road  ;  whole  distance  two  hundred  and  one  and  a  half  rods. 
Surveyed  Sept.  30,   1815."     [Signed  by   the  commissioners 
and  recorded  by  the  town  clerk.]     The  road  for  many  years 
was  either  included  in  one  of  the  road  districts,  or  formed  a 
district  by  itself.     A  few  years  since,  one  Gale  purchased  the 
Anthony  lot,  and  consented  that  the  road  should  be  shut  up. 
The  plaintiff  built  the  fence  across  it  in  the  spring  pf  1837, 
and  the  defendant  removed  the  fence  in  the  spring  of  1840. 

On  the  23d  of  November,  1839,  the  commissioners  of  high- 
ways, upon  the  certificate  of  twelve  freeholders  of  the  town, 
made  an  order  discontinuing  the  road.  From  this  order  the 
defendant  appealed  on  the  7th  of  December  following  to  Messrs. 
McKnight,  Brown  and  M'Comber,  three  of  the  county  judges. 
Judge  McKnight  gave  notice  of  a  meeting  for  the  11th  of 
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March  following,  but  the  other  judges  did  not  attend.  He  then 
gave  a  new  notice,  but  in  the  mean  time  both  of  the  other 
judges  had  gone  out  of  office.  The  new  judges  doubted  their 
authority  to  act,  and  nothing  further  was  done  on  the  appeal. 

The  court  charged  the  jury  that,  in  their  opinion,  the  road 
was  a  public  highway,  that  the  appeal  suspended  the  right  to 
close  it  up,  and  that  the  defendant  had  a  right  to  remove  the 
obstruction  out  of  the  highway  as  he  had  done;  and  they 
directed  the  jury  to  find  a  verdict  for  the  defendant.  The 
plaintiff  excepted,  and  a  verdict  and  judgment  having  been 
rendered  for  the  defendant,  the  plaintiff  sued  out  a  writ  of 
error. 

/.  Mullin^  for  the  plaintiff  in  erros. 

John  Clarke^  for  the  defendant  in  error. 

By  the  Courts  Bronson,  J.  I  think  the  court  below  erred 
in  holding  this  road  to  be  a  public  highway ,  or  at  least  in  de- 
ciding as  matter  of  law  that  it  was  a  public  highway.  I  infer 
from  the  evidence  that  it  was  a  private  road  laid  out  for  the 
benefit  of  Nathan  Anthony,  and  not  for  the  public.  Although 
in  the  town  record  it  is  called  a  "  highway,"  yet  that  word  is 
coupled  with  others  which  show  that  a  public  highway  could 
not  have  been  intended  by  the  commissioners  who  laid  it  out. 
It  is  "  a  highway  for  Jfathan  Anthony?^  It  is  almost  impos- 
sible to  suppose  that  the  commissioners  would  have  used  such 
an  expression  if  they  had  intended  any  thing  more  than  a  private 
road.  And  then  the  road  terminated  at  Anthony's  house,  with- 
out connecting  with  any  other  road,  and  so  it  remained  down 
to  the  time  of  the  discontinuance.  Although  this  fact  is  not 
conclusive,  it  goes  to  confirm  the  construction  which  has  been 
given  to  the  record  made  by  the  commissioners.  It  looks  as 
though  the  commissioners  did  not  regard  this  as  a  matter  of 
public  interest,  but  only  as  a  means  of  letting  Anthony  out  to 
the  Brownville  road.     To  this  it  may  be  added,  that  the'  road 
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was  never  opened  to  the  proper  width  of  a  public  highway, 
but  was  confined  within  the  prescribed  limit  of  a  private  road. 
(1  R,  S.  617,  §  80  ;  2  JJ.  i.  o/'l3,  p.  277,  §  22.)  And  finally, 
the  road  was  never  used  as  a  public  highway.  In  answer  to  all 
this  we  have  the  fact  that  the  road  has  always  been  included 
in  some  highway  district.  But  this  proves  nothing,  for  the 
reason  that  the  commissioners  were  then,  and  still  are  author- 
ized to  annex  a  private  road  to  a  highway  district.  (1  JR.  iS. 
507,  §  29  ;  2  B.  Zi.  of  '13,  p.  277,  ^  21.)  I  think  the  road 
was  private ;  but  if  that  be  matter  of  doubt,  it  should  have 
been  left  to  the  jury  to  draw  the  proper  conclusion  from  the 
evidence. 

If  this  was  a  private  road,  then  for  all  the  purposes  of  a  road 
it  belonged  to  Anthony,  his  heirs  and  assigns.  It  does  not  ap- 
pear that  the  owners  of  the  lands  through  which  the  road  was 
laid  signified  their  intention  of  using  it  to  the  jury  which 
assessed  the  damages  ;  and  if  they  did  not,  they  have  no  right 
to  use  the  road.  (1  R.  S.  517,  ^  79,  and  2  R.  L,  of  '13,  p. 
276,  §  20.)  Anthony  could  have  maintained  an  action  on  the 
case  against  them  if  they  used  it.  {Lambert  v.  Hoke^  14  John. 
383.)  If  the  fence  which  the  plaintiff  built  across  the  road 
was  an  injury  to  any  one,  it  was  to  Anthony,  and  he  alone  had 
a  right  to  remove  the  obstruction  ;  for  the|fence  was  not  a  public 
nuisance  which  any  citizen  might  abate.  But  the  plaintiff  has 
done  no  wrong  to  any  one.  Gale,  who  had  purchased  Antho 
ny's  farm,  consented  that  the  road  should  be  shut  up,  and  that 
was  an  end  of  the  matter.  In  this  view  of  the  case  it  is  un- 
necessary to  inquire  whether  the  road  has  been  regularly  dis- 
continued by  public  authority.  It  is  enough  that  the  only  per- 
sons having  any  legal  interest  in  the  matter  have  settled  it  for 
themselves. 

But  if  this  had  once  been  a  public  highway,  I  think  the  court 
below  was  wrong  in  holding  that  it  had  not  been  discontinued. 
The  road  had  in  fact  been  shut  up  by  the  plaintiff's  fence  for 
more  than  two  years  and  a  half  when  the  commissioners  made 
the  order  discontinuing  the  road.     The  order  was  executed 
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the  moment  it  was  made.  From  that  time  the  plaintiff  ^s  fence 
ceased  to  be  a  nuisance,  and  when  the  defendant  entered  four 
or  five  months  afterwards  and  removed  the  fence,  he  was  a 
trespasser. 

But  it  is  said  that  the  defendant's  appeal  from  the  order  of 
the  commissioners  operated  as  a  stay  of  proceedings.  Should 
that  be  granted,  I  do  not  see  how  the  appeal,  before  it  was 
finally  determined,  could  have  the  effect  of  undoing  that  which 
had  already  been  done.  The  order  had  been  fully  executed 
fourteen  days  before  the  appeal  was  made,  and  nothing  short 
of  a  reversal  of  the  order  by  the  judges  could  again  open  the 
road.  Although  an  appeal  or  writ  of  error  sometimes  stays 
the  proceedings  where  they  are,  yet,  in  the  absence  of  any 
statutory  provision,  they  never  have  a  retroactive  effect,  and 
annul  that  which  has  already  been  done  under  the  order  or 
judgment. 

When  a  public  highway  is  laid  out  through  ^^  enclosed,  cul- 
tivated or  improved  lands,"  the  owner  must  have  sixty  days 
notice  to  remove  his  fences,  and  if  there  has  been  an  appeal, 
the  notice  must  be  given  after  the  decision  of  the  judges  has 
been  made.  (1  R,  S.  620,  §  96,  97.)  Here  is,  in  effect,  a 
stay  of  proceedings,  and  if  the  commissioners  go  on  and  open 
the  road  pending  the  appeal  they  will  be  trespassers.  {Clark 
v.  Phelps^  4  Coioen,  190.)  This  was  a  decision  under  the 
39th  section  of  the  act  of  1813,  which  is  substantially  like  the 
present  statute.  But  when  the  commissioners  lay  out  a  road 
through  any  other  than  "enclosed,  cultivated  or  improved 
lands,"  or  when  they  alter  or  discontinue  an  old  road,  no  pro- 
vision has  been  made  for  a  stay  of  proceedings,  and  I  am  in- 
clined to  the  opinion  that  the  order  of  the  commissioners  may 
be  carried  into  execution  pending  an  appeal.  But  it  is  un- 
necessary to  decide  that  question ;  for  in  this  case  the  order  of 
the  commissioners  was  executed  before  the  appeal  was  taken. 

Judgment  reversed. 
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DuNBAM  t;^.  Simmons. 

A  miqoindtt  of  oounti  in  a  justice'e  court  is  not  ground  forrevenal  npaa  ocrtkviri 
union  it  appear  that  the  objection  was  taken  before  the  justice. 

If  testimony  which  is  inadmissible  be  objected  to  on  untenable  grounds,  and  the 
true  ground  be  not  mentioned,  the  latter  will  be  deemed  waived. 

Acooffdingly,  where,  on  the  trial  of  a  cause  in  a  justice's  court,  a  question  pot  to 
one  of  the  witnesses  was  objected  to  on  untenable  grounds,  and  the  oljection 
overruled ;  held,  that  though  the  question  was  improper  npoa  grounds  not  taken 
at  the  trial,  the  party  was  remediless  on  error. 

Ebror  to  the  Onondaga  C.  P.  Dunham  sued  Simmons  in  a 
justice's  court,  and  declared  in  assumpsit  ^^  for  labor  and  ser- 
vices and  for  the  use  of  a  horse  ;  also  for  damage  in  injuring 
said  horse  by  hard  usage/'  &c.  Plea,  the  general  issue,  "with 
notice  of  special  matter.  On  the  trial,  several  witnesses  swore 
to  a  state  of  facts  tending  to  show  that  the  defendant  had  negli- 
gently injured  the  horse  in  question.  One  Clapper  testified 
that,  on  the  day  spoken  of  by  the  other  witnesses,  he  saw  the 
defendant  riding  a  bay  horse  in  a  furious  and  improper  man- 
ner ;  but  could  not  say  that  the  horse  belonged  to  the  plaintiff. 
Beckwith,  another  witness  called  by  the  plaintiff,  described  the 
condition  of  the  horse  after  the  injury  complained  of,  and  the 
plaintiff  asked  him  what  amount  of  damage  had  been  sustained 
in  consequence  of  the  ill  usage.  The  defendant  objected  to 
the  question  on  the  ground,  1.  That  there  was  no  proof  the 
horse  had  been  mjured  by  the  ill  usage  of  the  defendant  *  and 
2.  That  it  had  not  been  sufficiently  shown  that  the  horse  de* 
scribed  by  Clapper  was  the  one  in  question.  The  objection 
was  overruled,  and  the  witness  estimated  the  damage  at  fifteen 
or  twenty  dollars.  After  the  answer  was  given,  the  defendant 
said  the  question  should  have  been,  ^^  how  much  was  the  horse 
lessened  in  value  1"  The  justice  gave  judgment  for  the  plain- 
tiff, which  was  reversed  by  the  C.  P.  on  certiorari.  Dunham 
sued  out  a  writ  of  error. 

Vol.  ni.  77 
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JVbxon,  Leavenuoorth  tf  Comstock^  for  the  plaintiff  in  error, 
insisted,  1.  That,  conceding  there  was  a  misjoinder  of  counts  in 
this  case,  the  objection  could  not  now  be  available  to  the  de« 
fendant  in  error.  ( Whitney  r.  Crimj  1  Hilly  61 ;  Lovett  y. 
Pellj  22  Wend.  369  ;  Cawen^s  Treat  564, 2d  ed.)  2.  That  no 
ertor  was  committed  by  the  justice  in  allowing  Beckwith  to  an- 
swer the  question  put  to  him.  (JVariTuin  v.  WelU^  17  WenJL 
142, 143 ;  Ward  v.  Xee,  13  id.  41 ;  Whiteside  v.  Jackson,  1 
id.  418 ;  Potter  v.  Deyo,  19  id.  361,  364,  per  Bronson,  J.) 

S.  C.  Parker  J  for  the  defendant  in  error.  1.  There  was  a  mis* 
joinder  of  counts  in  this  case,  and  the  objection  is  fatal  on  error. 
{Coofer  Y.  Bissell,  16  John.  R.  146 ;  Grah.  Prac.  96,  2d  ed.  ; 
Cowen^s  Treat.  319,  562,  2d  ed. ;  Gould's  PI.  210,  220 ;'  WiU 
son  T.  Marsh,  1  John.  Rep.  503;  Reynolds  r.  Reynolds,  3 
Wtnd.  244 ;  Church  v.  Mumford,  1 1  John.  R.  479.)  2.  The 
justice  erred  in  permitting  Beckwith  to  answer  the  question  put 
to  him  by  the  plaintiff.  He  should  have  adopted  the  question 
suggested  by  the  defendant. 

By  the  Court,  Cowen,  J.  The  misjoinder  should  have  been 
objected  to  by  demurrer.  It  was  too  late  to  raise  the  point  on 
error* 

The  question  as  to  damages  was  improper ;  but  not  on  the 
grounds  taken.  It  was  for  the  justice  to  say  whether  there 
was,  at  the  stage  of  the  cause  when  the  question  was  put,  sufiB* 
cient  proof  of  the  defendant  having  injured  the  horse  by  ill 
usage.  There  had  been  evidence  enough  given  to  warrant  him 
in  drawmg  the  inference.  The  second  objection  was  not  well 
founded  in  fact  or  in  law.  The  true  ground  was  not  taken  at 
all,  nor  hinted  at  till  after  the  question  bad  been  ans^^ered. 
By  faking  specific  grounds  of  objection  which  are  wrong,  the 
pvtj  is  always  considered  as  waiving  the  true  ground ;  and  in 
effeat,  therefore,  as  Mt  objectbg  at  all .  Had  tlie  defendant  said, 
damages  cannot  be  thus  proved  by  opinion,  the  objection  would, 
I  admit,  have  been  valid.    The  attention  of  tKe  magi^tnlte  wdiddF 
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then  have  been  properly  called  to  it,  and  we  must  intend  he  woold 
have  decided  correctly.  The  party  puts  the  magistrate  on  a 
wzoBg  sce&t ;  be  states  for  his  grounds  certain  facts  whi(di  do 
not  exist,  or  the  absence  of  facts  which  are  well  enough 
proved,  or  some  other  ground  obviously  unavailable.  He  mis- 
leads the  justice  and  the  opposite  party ;  and  then  claims^  up- 
on error,  to  introduce  a  new  ground.  To  allow  this,  would  be 
to  open  the  way  for  trickery  unbecoming  and  disgraceful  in  the 
administration  of  justice.  Suppose  he  had  objected  because 
the  horse  was  of  a  certain  age,  or  for  any  other  frivolous  cause. 
I  am  not  imputing  either  trickery  or  frivolity  in  the  particular 
case.  No  doubt  the  grounds  in  question  were  urged  in  good 
faith ;  but  I  am  speaking  of  consequences.  They  are  of  suffi* 
cient  importance  to  hold  the  party,  not  only  to  the  true  objec- 
tion, but  the  true  ground.  Expressio  unius  est  exclusio  die- 
rJitf.  The  true  ground  is  waived  by  the  false,  just  as  much 
as  if  the  waiver  were  expressed.  The  rule  should  be  es* 
pecially  adhered  to  in  proceedings  before  justices,  who  are 
generally  laymen,  and  less  qualified  than  lawyers  to  see  the  re- 
al ground  on  which  an  objection  may  be  placed.  The  follow- 
ing cases  will  be  found,  I  think,  to  support  this  strictness : 
Whiteside  v.  Jackswij  (1  Wmd.  418 ;)  Jforrnan  v.  Wells^  (17 
id.  142,  143;)  PoUer  v.  Dm/Oy  (19  id.  361,  364.) 

On  the  whole,  I  am  of  opinion  there  was  no  ground  for  re- 
versing the  justice's  judgment,  and  that  the  judgment  of  the 
common  pleas  is  therefore  erroneous. 

Jjudgment  reveifed^ 


\ 
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The  Mayor,  &c.  of  the  City  of  New- York  vs.  Furze, 

Where  a  public  body  or  officer  m  clothed  by  statute  with  power  to  do  an  act  which 
conceniB  the  public  interest  or  the  ri|^tB  of  third  persons,  the  execution  of  the 
power  may  be  insisted  on  as  a  Juty,  though  the  statute  creating  it  be  only  per- 
missive  in  its  terms.    Per  Nelson,  Ch.  J. 

The  word  may,  when  used  m  a  statute  confinring  powers  of  this  nature,  iafrsquent* 
ly  construed  as  synonymous  with  eJuiU  or  must. 

The  coiporation  of  the  city  of  New-York  are  bound  to  repair  the  sewers  &o.  coo. 
structed  by  them ;  and  if  an  inhabitant  be  injured  by  reason  of  their  neglect  in 
this  particular,  he  may  mamtain  an  action  against  them  for  his  damages. 

A^municipal  corporation  is  not  liable  for  damages  resulting  finnnthe  improper  sse-. 
eution  of  a  public  work  by  agents  whom  they  are  obliged  to  employ. 

Otherwise,  where  an  absolute  duty,  specifically  due  iiom  the  coiporation  as  such, 
has  been  whoUy  negUeted  by  its  agents. 

On  error  to  the  New- York  common  pleas.  Furze  brought 
an  action  on  the  case  in  the  court  below  against  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New- York,  averring 
in  his  declaration,  that  he  was  the  owner  and  occupant  of  a 
building  situated  upon  Pearl  street  in  said  city,  wherein  he 
carried  on  the  business  of  a  ^^  baker  and  confectioner ;"  that 
there  were  certain  basins,  culverts  and  sewers  in  said  street, 
designed  for  conducting  and  carrying  off  the  water  running  in 
and  upon  the  same,  which  basins,  culverts  and  sewers  the  de- 
fendants were  bound  to  keep  in  proper  condition  and  repair  ; 
that  the  said  basins,  culverts  and  sewers  became  filled  up  and 
obstructed,  so  that  they  would  not  carry  off  the  water,  &c. : 
yet  the  defendants,  well  knowing,  &c.,  refused  and  neglected 
to  remove  said  obstructions  and  keep  said  basins,  culverts  and 
sewers  in  proper  condition  and  repair  ;  by  reason  whereof  the 
premises  of  the  defendant  were  overflowed,  and  his  building, 
fixtures,  &c.,  together  with  a  large  quantity  of  flour,  sugar, 
&c.,  then  upon  said  premises,  were  damaged,  &c.,  and  the 
plaintiff  deprived  of  the  use  of  his  said  building,  &c.  Plea, 
the  general  issue. 

At  the  trial,  the  plaintiff  proved  substantially  the  facts  al- 
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leged  in  his  declaration.  The  injury  complamed  of  occurred 
in  May,  1839.  The  basins,  culverts  and  sewers  in  question, 
were  constructed  by  the  defendants  under  the  power  conferred 
on  them  by  the  ^'  act  to  reduce  several  laws  relating  particularly 
to  the  city  of  New- York  into  one  act."  {IR.L.  of  1813,  p. '407, 
§  176.)  The  defendants  had  in  their  employ  various  o£Scers  ap- 
pointed by  them  to  attend  to  the  cleansing  of  the  culverts,  sewers, 
&c.  Upon  these  facts  appearing,  the  counsel  for  the  defen- 
dants moved  for  a  nonsuit,  on  the  ground,  1.  That  the  plaintiff 
had  failed  to  make  out  any  obligation  on  the  part  of  the  defen- 
dants to  keep  in  repair  the  basins,  culverts  and  sewers,  men« 
tioned  in  the  declaration ;  2.  That  the  defendants  were  not  lia- 
ble to  an  action  at  law,  either  as  commissioners  of  highways, 
or  as  a  municipal  corporation,  for  acts  of  non-feasance  of  them- 
selves or  of  those  employed  by  them ;  3.  That  the  defendants 
had  appointed  officers,  and,  by  ordinance,  enjoined  upon  them 
the  duty  of  attending  to  the  cleansing  of  sewers  &c.,  which 
was  all  the  former  were  required  to  do.  The  court  overruled 
the  motion,  and  the  defendants'  counsel  excepted.  It  was  then 
proved  on  the  part  of  the  defendants,  by  the  testimony  of  the 
commissioner  of  streets,  and  from  a  book  kept  by  him,  that, 
between  the  13th  of  March  and  the  13th  of  April,  1839,  com^ 
plaints  had  been  made  of  obstructions  in  the  sewer  in  question ; 
and  that  the  superintendent  of  pavements,  (Mr.  Bolster,)  had 
been  directed  to  attend  to  the  matter.  It  appeared  by  the  tes- 
timony of  this  witness,  that  the  plaintiff  also  had  made  com- 
plaint of  the  sewer  in  question  a  short  time  before  the  injury 
happened  for  which  he  now  sued  ;  and  that  the  witness  could 
not  then  attend  to  it,  but  promised  to  do  so  as  soon  as  pos- 
sible. 

The  court  below  charged  the  jury,  that  the  defendants  were 
bound  to  put  and  keep  in  repair  the  sewers,  &c.  in  the  city, 
and  to  see  that  they  remained  unobstructed,  so  as  to  carry  off 
the  rain  or  water  from  the  streets ;  and  further,  that  the  de- 
fendants were  liable*  for  ^^acts  of  omission  by  the  officers  ap- 
pointed by  them."    The  court  also  charged,  that  the  question 
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of  negligence  was  one  peculiarly  within  the  province  of  tb^ 
jury  to  decide.  The  defendants'  counsel  excepted,  and  tl^e 
jury  rendered  a  verdict  for  the  plaintiff  of  $750,  After  ju^- 
ment,  the  defendants  sued  out  a  writ  of  error. 

P.  A.  Cowdrey^  for  the  plaintiffs  in  error. 

T.  C.  Pinckney  4*  D-  Graham^  for  the  defendant  in  error. 

By  the  Court^  Nelson,  Ch.  J.  The  "  act  to  reduce  several 
laws  relating  particularly  to.  the  city  of  New- York,  injto  OAe 
act,"  (2  R.  L.  0/1813,  p.  407,  §  175,)  provides,  that  it  shall 
be  lawful  for  the  mayor,  aldermen  and  commonalty  of  th^ 
city  to  cause  common  sewers,  drains  and  vaults  to  be  mad^  ift 
any  part  of  the  city  ;  to  order,  &c.  the  cutting  into  any  draia 
or  sewer,  and  the  altering,  amending,  cleansing,  &c.  of  any 
street,  vault,  sink  or  common  sewer,  &c.  ;  to  cause  estunateg^ 
of  the  expense  and  a  just  and  equitable  assessment  thereof  to 
be  made  among  the  owners  or  occupants  of  all  the  houses  and 
lots  intended  to  be  benefitted  thereby,  in  proportion,  as  nearly 
as  may  be,  to  the  advantage  which  each  shall  be  deemed  to 
acquire.  Such  assessments  are  made  binding  and  con^clusive 
upon  the  owners  and  occupants,  and  are  declared  to  be  a  lien 
or  charge  upon  their  respective  lots.  i^See  also  the  Charters 
of  Gov.  Dongan  in  1686,  and  of  Gov.  Montgomerie  in  1730, 
Kenfs  J^ToteSy  p.  5  and  58.) 

This  statute  is  one  of  public  concern,  relating  exclusively 
to  the  public  welfare ;  and  though  permissive  merely  in  its 
terms,  it  must  be  regarded,  upon  well  settled  rules  of  con- 
struction, as  imperative  and  peremptory  upon  the  corpora- 
tion. When  the  public  interest  calls  for  the  execution  of 
the  power  thus  conferred,  the  defendants  are  not, at  libeirty 
arbitrarily  to  withhold  it.  The  exercise  of  the  power  becpmes 
then  a  duty,  which  the  corporation  are  bound  to  fulfil.  In  titie 
case  of  The  King  v.  The  Inhabitants  of  Derby y  (SAwner,  370,)  a, 
motion  was  n^ade  to  quash  an  indictment  found  against  tbe,iii7 
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habitants  for  refusing  to  meet  and  make  a  rate  to  pay  the  consta- 
bles' tax.  The  ground  taken  for  the  motion  was,  that  the  statute 
was  not  imperative,  but  merely,  ^^  they  may  meet"  &c.  The 
court,  however,  said  :  ^^  may^  in  the  case  of  a  public  officer  is  tan- 
tamount to  shall;  and  if  he  does  not  do  it,  (the  act  required,)  he 
shall  be  punished"  &c.  The  same  principle  was  also  held  in  the 
case  of  The  King  v.  Barlow^  (2  Salk,  609,  Carth,  293,  S.  C.) 
where  church  wardens  were  indicted  for  not  making  a  rate  or 
assessment  under  the  14  Car,  2,  ck.  12,  ^  18.  The  statute  said, 
they  ^^  shall  have  power  and  authority  to  make  a  rate"  &c.  ;  and 
it  was  insisted,  they  were  simply  invested  with  a  power  to  do 
the  act,  but  were  under  no  such  obligation  or  duty  to  perform  it 
as  to  render  them  punishable  for  neglecting  it.  The  court  held 
otherwise  ;  observing,  that  '^  where  a  statute  directs  the  doing 
of  a  thing  for  the  sake  of  justice,  or  the  public  good,  the  word 
may  is  the  same  as  the  word  shallP  And  it  was  added,  that 
where  a  statute  says,  ^'  the  sheriff  may  take  bail ;  this  is  con- 
strued, he  shall^  for  he  is  compelled  to  do  so."  {^See  also  Comb. 
220;  BackwelPs  case,  1  Vem.  163  <^  ^^te  (1);  The  People 
V.  Corp.  of  Albany  J  11  Wend.  639  ;  Attorney  General '9.  Locky 
3  Atic.  166  ;  Stamper  v.  Miller^  id.  212  ;  Jfewburgh  Tump. 
Co.  V.  Miller  J  6  J.  Ch.  R.  113  ;  Malcom  v.  Rogers^  6  Cowen, 
188.)  The  inference  deducible  from  the  various  cases  on  this 
subject  seems  to  be,  that  where  a  public  body  or  officer  has  been 
clothed  by  statute  with  power  to  do  an  act  which  concerns 
the  public  interest  or  the  rights  of  third  persons,  the  execution 
of  the  power  may  be  insisted  on  as  a  duty,  though  the  phrase- 
ology of  the  statute  be  permissive  merely,  and  not  peremptory. 
But,  independently  of  this  principle,  the  duty  which  the  de- 
fendants are  charged  with  neglecting  is  quite  obvious  in  anoth- 
er view.  The  sewers  in  question  were  constructed  by  the  cor- 
poration under  the  power  conferred  by  the  section  of  the  stat- 
ute already  mentioned.  If,  therefore,  '\^e  concede  that  the  ex- 
ercise of  the  power  wad,  in  the  first  Instance,  optional  on  the 
part  of  the  corporation,  yet,  h&vifig  elected  to  act  under  it, 
they  must  be  held  t^ifHAW  f^r  i  complete  ^i  pett^dti- 
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cution.  It  would  be  highly  unjust  to  allow,  that  after  con^ 
structing  these  works  the  corporation  might  refuse  to  keep 
them  in  repair,  and  thus  leave  the  street  on  which  they  have 
been  placed  in  a  worse  condition  than  before  they  were  put 
there.  The  owners  and  occupants  of  houses  and  lots  in  the 
neighborhood  having  been  charged  with  the  expense  of  the 
sewers,  acquired  a  right  to  the  common  use  of  them ;  and 
a  corresponding  duty  devolved  upon  the  corporation  to  keep 
them  in  proper  condition  and  repair.  This  is  too  obvious 
to  require  either  argument  or  authority. 

Then,  as  to  the  remedy.  The  case  of  Henley  v.  The  Mayor 
and  Burgesses  of  Lyme  Regis  j  (6  Bing,  91 , 3  Bam,  ^Addph.  77, 
1  Bing.  JV*.  C.  222,  jS.  C.  in  error^)  is  a  decisive  authority  on 
this  point.  The  case  was  very  thoroughly  discussed  and  ex- 
amined, having  been  first  decided  in  the  common  pleas,  then 
carried  to  the  king's  bench,  and  afterwards  to  the  house  of 
lords.  It  was  an  action  on  the  case  brought  by  Henley 
to  recover  special  damages  for  an  injury  arising  from  neg- 
lect to  repair  certain  sea  walls ;  by  reason  whereof  Hen- 
ley's house  and  grounds  were  inundated  and  damaged  by  the 
action  of  the  sea.  The  plaintiff  recovered  i£100.  The  defen- 
dants moved  in  arrest  of  judgment,  and  upon  this  motion  the 
several  questions  arose  which  were  carried  to  the  bouse  of 
lordsk  Park,  J.  who  delivered  the  opinion  of  the  judges,  after 
stating  the  case,  observed,  that  in  order  to  make  the  decla- 
ration good,  it  must  appear,  first,  that  the  corporation  were  un- 
der a  legal  obligation  to  repair  the  place  in  question ;  secondly, 
that  such  obligation  was  matter  of  so  general  and  public  con- 
cern, that  an  indictment  would  lie  against  the  corporation  for 
non-repair ;  thirdly,  that  the  place  in  question  was  out  of  re- 
pair ;  and  lastly,  that  the  plaintiff  had  sustained  some  peculiar 
damage  beyond  the  rest  of  the  king's  subjects,  by  the  omission 
to  repair.  The  third  and  last  requisites  were  admitted  to  have 
been  sufficiently  averred  in  the  declaration  ;  and  the  only  doubt 
in  the  case  arose  upon  the  first  and  second.  The  learned  judge, 
after  a  full  examination,  came  to  the  conclusion  that  they  also 
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were  sufficiently  set  forth,  at  least  after  verdict ;  and  he  then  took 
up  some  of  the  more  general  objections  made  in  the  course  of 
the  argument.  One  was,  that  whatever  engagement  the  cor- 
poration might  be  under  as  between  them  and  the  crown,  so  as  to 
render  them  liable  either  to  a  forfeiture  of  their  charter,  or  any 
other  proceeding  by  the  crown,  yet  that  no  stranger  could  take 
advantage  of  such  engagement  and  maintain  an  action.  In 
answer  to  this,  the  learned  judge  referred  to  the  admitted  docr 
trine,  that  if  the  liability  to  repair  arose  by  prescription,  the 
corporation  would  be  indictable;  and  he  also  referred  to 
the  authorities,  by  which,  he  said,  it  was  clear  and  undoubt- 
ed law,  that  wherever  an  indictment  lies  for  non-repair,  an 
action  on  the  case  will  lie  at  the  suit  of  a  party  sustaining 
any  peculiar  damage.  {The  Mayor  ^c.  of  Lynn  v.  Turner ^ 
Cowp.  86 ;  Churchman  v.  Tuntal^  Hardr.  162 ;  Payne  v. 
Partridge^  Show.  255;  Carth.  191.)  He  proceed  to  show 
that  no  sound  distinction  existed  between  a  liability  by  pre- 
scription, and  a  liability  arising  within  the  time  of  memory ; 
that  if  the  origin  of  the  liability  was  legal,  it  was  wholly  un- 
important when  it  took  place.  He  added  :  ^^  We  do  not 
go  the  length  of  saying  that  a  stranger  can  take  advantage 
of  an  agreement  between  A.  and  S.,  nor  even  of  a  charter 
granted  by  the  king,  where  no  matter  of  general  and  public 
concern  is  involved ;  but  where  that  is  the  case,  and  the  king, 
for  the  benefit  of  the  public,  has  made  a  certain  grant,  impos- 
ing certain  public  duties,  and  that  grant  has  been  accepted,  we 
are  of  opinion  that  the  public  may  enforce  the  performance  of 
those  duties  by  indictment,  and  individuals  peculiarly  injured, 
by  action.  If  it  were  otherwise,"  he  justly  observed,  (and  the 
observation  is  appropriate  to  the  case  in  hand,)  ^^  many  in- 
conveniences would  follow.  Among  them,  in  the  case  in 
question,  is  this  :  that  as  the  duty  and  the  right  to  repair  the 
sea  defences  of  the  town  and  borough  is  cast  upon  the  corpora- 
tion, no  other  person  would  be  justified  in  interfering  and  doing 
repairs,  however  necessary,  or,  at  all  events,  not  until  the  cor* 
poration  bad  been  called  upon  s^d  neglected  to  do  them ;  {T%e 
Vol.  m.  78 
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Earl  of  Lonsdale  v.  Ifelson^  2  Bam.  tf  Cress.  302 ;)  and  it  is 
doubtful  whether  he  would  be  justified  even  then,  the  proper 
remedy  being,  as  there  stated,  by  indictment  or  action;  for 
nuisances  of  omission  cannot  in  general  be  abated.'' 

It  has  been  argued  that  inasmuch  as  the  corporation  had  or- 
ganized a  department  for  the  purpose  of  superintending,  among 
other  things,  the  cleansing  and  repairing  of  the  culverts  and  com- 
mon sewers  of  the  city,  had  appointed  competent  officers,  and 
made  it  their  special  duty  to  attend  to  this  service,  they 
thereby  fulfilled  all  the  obligations  enjoined  upon  them  in  this 
respect ;  and  the  plaintiff's  remedy  for  damages  occasioned 
by  the  neglect  or  omission  complained  of  should  have  been 
sought  personally  against  those  officers.  {See  By-laws  and 
Ordinances  of  the  City^  pub,  by  the  Com.  Council,  1839, 
p.  35 — 38.)  This  argument  proves  too  much ;  for  if  it  fur- 
nished a  sufficient  answer  to  the  private  action,  it  would  be 
equally  fatal  to  an  indictment,  which  it  is  conceded  would  lie 
against  the  corporation  according  to  all  the  books.  (  Woolrych 
on  Ways,  76—80,220;  3  Campb.  222;  3  East,  86;  The 
Mayor  ^.  of  Lyme  Regis  v.  Henley,  supra ;  The  People  v.  The 
Corporation  of  Albany,  11  Wend.  539.)  The  same  answer 
might  also  have  been  given  in  several  of  the  cases  where  the 
private  actiqn  has  been  sustained.  In  the  case  of  The  King  v. 
Inhabitants  of  St.  George,  Hanover  Square,  (3  Campb.  222,) 
the  defendants  were  indicted  for  not  repairing  a  pavement ;  and, 
in  answer,  they  showed  that  it  had  been  made  the  duty  of  cer- 
tain officers,  by  statute,  to  attend  to  the  subject,  and  a  fund  put 
under  their  control  for  that  purpose.  But  the  court  held  the 
defendants  were  not  thereby  exempt ;  that  they  must,  in  the 
first  instance,  see  that  the  street  was  properly  paved,  and  seek 
a  remedy  over  against  the  commissioners.  {See  also  The  King 
T.  bihdbitants  of  JSTetherthong,  2  Bam.  4-  Md.  179.)  Though 
a  municipal  corporation  is  not  liable  for  the  improper  execution 
of  a  public  work  by  agents  whom  they  are  obliged  to  employ, 
{Baiiey  and  others  v.  The  Mayor  fyc.  of  Kew-York,  ante,  531, 
638,)  yet  the  same  rule  does  not  apply  where  a  duty,  specifi- 
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cally  enjoined  upon  the  corporation  as  such,  has  been  wholly 
neglected  by  its  agents.  In  the  latter  case,  if  an  injury^to  an 
individual  arise  in  consequence  of  the  neglect,  the  corporation 
will  be  held  responsible,  notwithstanding  the  agents  were  prop* 
erly  selected  and  necessarily  employed. 

Judgment  affirmed. 


Simpson  vs,  Watrus. 

in  treflpaas  de  bonis^  if  the  defendant  seek  to  justify  the  takingf  under  an  execution 
in  his  fayor  against  the  plaintiff,  he  must  produce  the  judgment  as  well  as  the 
execution. 

The  justification  in  such  case  cannot  he  given  in  evidence  under  the  general  issue. 

On  the  trial  of  an  action  of  trespass  de  bonis^  in  which  the  general  issue  only  was 
pleaded,  one  P.  was  called  hy  the  plaintiff,  who  swore  that  he  took  the  goods  in 
question  pursuant  to  directions  from  the  defendant :  whereupon  the  latter  cross- 
examined  the  witness  and  was  permitted  to  show  by  him,  notwithstanding  the 
testimony  was  objected  to  as  both  inadmissible  under  the  pleadings  and  secon- 
daiy  in  its  character,  that  he,  being  a  constable,  took  and  sold  the  goods  on  a 
justice^B  execution  issued  against  the  plaintiff  in  favor  of  the  defendant.  Held, 
that  though,  on  a  reexamination  of  the  witness,  the  plaintiff  called  out  the  exe- 
cution, and  inquired  into  the  proceedings  under  it  with  a  view  of  obviating  their 
effect,  he  did  not  thereby  waive  his  previous  objection  so  as  to  render  it  unavaila- 
ble on  error. 

Held,  further,  that  the  execution  thus  called  oat  was  not  evidence  of  the  judg- 
ment recited  in  it 

Error  to  the  Seneca  C.  P.  Simpson  sued  Watrus  before 
a  justice,  and  declared  in  trespass  de  bonis  &c.  Plea,  the  gen- 
eral issue.  Joseph  Patterson,  a  constable,  was  sworn  for  the 
plaintiff,  and  testified  that,  by  the  direction  of  the  defendant,  he 
took  the  goods  in  question  from  the  plaintiff's  possession  and 
sold  them.  On  cross-examination,  the  defendant  put  several 
questions  to  Patterson,  the  answers  to  which  might  disclose 
that  he  took  the  property  under  an  execution.  The  questions 
were  objected  to  for  that  reason  ;  the  ground  being  distinctly 
taken,  by  the  plaintiff  that  the  defendant  could  not  justify  under 
process  of  execution  in  his  favor  against  the  plaintiff,  because 
he  had  pleaded  the  general  issue  only.    The  constable  was 
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boTf^ever  allowed  to  answer.  He  alluded  to  the  execution, 
saying  the  defendant  gave  him  directions  to  seize  and  sell  the 
property  under  it  which  he  accordingly  did.  The  plaintiff 
objected  that  the  execution  could  not  be  proved  by  parol. 
This  objection  was  also  overruled,  and  the  constable  allowed  to 
describe  the  execution  and  state  by  whom  it  was  issued.  He 
said  the  execution  was  in  favor  of  the  defendant  and  against 
the  plaintiff.  The  plaintiff  then  called  on  the  witness  to  pro- 
duce the  execution,  which  he  did.  It  was  in  the  usual  form 
of  justices'  executions,  reciting  the  judgment,  &c.  The  plain- 
tiff inquired  into  the  witness'  proceedings  under  the  execution^ 
proved  that  he  had  made  a  previous  levy  in  virtue  of  it,  and 
contested  the  regularity  of  the  present  levy  and  sale.  The  de- 
fendant moved  for  a  nonsuit,  on  the  ground  that  he  had  made 
out  a  justification.  The  plaintiff  insisted  that  the  defendant 
had  not  justified  and  could  not,  for  the  reason,  1.  That  he  had 
neither  pleaded  nor  given  notice  of  matter  in  justification ; 
2.  That  if  the  execution  were  in  evidence,  no  judgment  had 
been  proved  ;  and  3.  That  the  judgment  was  satisfied  by  the 
first  levy.  The  justice  denied  the  motion,  and  gave  judgment 
for  the  plaintiff.  The  judgment  was  reversed  by  the  C.  P.,  on 
certiorari  j  whereupon  the  plaintiff  sued  out  a  writ  of  error. 

J.  Herrouy  for  the  plaintiff  in  error. 

Jl.  T.  KnoXy  for  the  defendant  in  error. 

By  the  Court ^  Cowen,  J.  It  is  not  necessary  to  examine  into 
the  effect  of  the  first  levy  ;  for  the  objections  which  went  to 
the  form  of  pleading  and  the  defect  and  form  of  proof,  are  sus- 
tained by  obvious  grounds,  upon  which  the  judgment  of  the 
common  pleas  must  be  reversed.  It  is  not  denied  that  a  plea 
or  notice  of  justification  was  essential,  nor  that  secondary 
proof  of  the  execution  was  inadmissible,  nor  that  a  judgment 
should  have  been  shown  ;  (See  Herrick  v.  Mdnty,  1  Caines^ 
Rep.  263 ;)  but  it  is  insisted  that  the  objections  addressed  to 
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the  want  of  special  pleading  and  the  oral  evidence  of  the  exe- 
cotiony  were  waived  by  the  plaintiff's  re-examination  of  the  wit- 
ne^  Patterson,  calling  for  the  execution  and  inquiring  into  the 
previous  levy  and  the  proceedings  which  followed  it.  It  is 
also  insisted  that  the  recital  in  the  execution  was  sufficient 
evidence  of  the  judgment.  It  is  a  good  answer  to  the  ground 
of  waiver,  that  the  plaintiff  struggled  to  avoid  the  further  ex- 
amination of  Patterson,  by  interposing  the  proper  objections. 
These  being  wrongfully  overruled,  he  wais  put  to  the  option 
of  abandoning  all  ulterior  inquiry,  or  attempting,  as  he  did,  to 
invalidate  the  proceedings  under  the  execution  irregularly 
proved.  He  had  a  right  to  do  either,  without  the  act  being 
construed  into  a  waiver.  It  would  be  still  more  disingenuous 
to  declare  that  the  recital  in  an  execution  which  should  not  have 
been  inquired  of  at  all,  shall  first  be  forced  upon  a  party  con- 
trary to  law,  and  because  he  has  been  driven  to  the  necessity, 
for  the  purpose  of  avoiding  its  effect,  of  noticing  it  more  par- 
ticularly, it  shall  therefore  be  deemed  competent  evidence 
against  him  of  the  judgment  recited  by  it ;  and  this  too,  in  the 
face  of  his  objection  that  the  judgment  was  not  proved.  {See 
Ai>ery  v.  Slack^  17  Wend.  86—87.) 

Judgment  reversed. 


Renwick  vs,  Mokris. 


Under  an  act  of  the  legislature  giTing  to  M.  and  hk  afldgns  the  right  of  erecting 
and  maintaining  a  dam  upon  navigable  waters,  the  dam  was  so  built  as  to  im. 
pede  the  navigation  bejond  what  the  act  authorized  ;  htld^  that  this  rendered 
%  pro  tanto,  a  public  nuisance,  and  liable  to  be  abated  by  ai^  penon. 

The  remedy  by  abatement  is  in  all  respects  concuirent  with  that  by  indictment 

Accordingly,  though  a  public  nuisance  has  existed  for  more  than  twenty  years,  the 
remedy  by  abatement  is  not  barred. 

His  light  of  abating  or  indietmg  a  pabho  nnkanoe  will  not  be  afibeted  by  a  statute 
inpottogapeoaUj^  for  t)ie  ofianoe,  xnUess  B^gativewwdi.b«f4dAdeim|i«iai 
mtetit  to  exclude  common  law  remedies. 
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Error  to  the  superior  court  of  the  city  of  New- York.  Ren- 
wick sued  Morris  in  the  court  below  in  trespass,  for  tearing 
away  a  part  of  the  plaintiflF's  dam  over  the  Harlaem  river,  a 
navigable  stream.  The  dam  was  built  under  an  act  passed 
April  8th,  1813.  {Webst.  fy  Skin.  ed.  Laws,  a.  161.)  The 
act  authorized  Robert  Macomb  to  build  the  dam  ;  and,  at  the 
time  of  the  alleged  trespass,  it  had  stood  more  than  twenty 
years.  The  right  to  the  dam  had  been  acquired  by  the  plain- 
tiff. The  second  section  of  the  act  provided,  that  the  dam 
should  be  so  constructed  as  to  admit  the  passage  of  boats  and 
vessels  accustomed  to  navigate  the  river ;  and  the  third  section 
imposed  a  penalty  of  $5  on  Macomb,  his  heirs  or  assigns,  for 
every  obstruction  or  delay  in  the  passage  of  such  boats  or  ves- 
sels, caused  by  his  or  their  default.  There  was  evidence  that, 
ever  since  the  erection  of  the  dam,  boats  commonly  used  in  the 
navigation  of  the  river  had  frequently  been  obstructed  in  their 
passage  through  the  dam  ;  that  at  high  tide  it  was  impossible 
for  them  to  get  through  ;  and  that  there  was  no  draw  or  con- 
trivance in  the  dam  by  which  vessels  with  masts  could  pass. 
In  September,  1839,  the  defendant,  with  others,  removed  the 
dam  between  three  abutments,  and  took  away  one  abutment 
The  court  below  charged  the  jury,  1.  That,  the  river  appear- 
ing to  be  navigable,  the  dam  was  a  public  nuisance  if  not 
built  and  maintained  according  to  the  law  authorizing  its 
erection  ;  2.  That  if  the  jury  should  find  it  to  be  a  public  nui- 
sance, then  the  defendant  had  a  right  to  abate  it  by  his  own 
act,  notwithstanding  the  length  of  time  which  had  elapsed  since 
its  erection  ;  3.  That  in  doing  so,  the  defendant  had  a  right  to 
remove  so  much  of  the  dam  as  was  necessary  to  make  a  safe 
and  convenient  passage  for  all  vessels  at  any  time  of  tide  which 
had  been  accustomed  to  navigate  the  river  ;  4.  That  if,  in  open- 
ing the  passage,  the  defendant  removed  more  of  the  dam  than 
was  necessary,  or  did  any  unnecessary  injury  to  the  same,  he 
would  then  be  a  trespasser  pro  tanto.  The  plaintiff's  counsel 
excepted  to  the  charge.    The  jury  found  a  verdict  for  the  de- 
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fendant;  and,  after  judgment,  the  plaintiff  sued  out  a  writ  of 
error. 

J.  Blunt  J  for  the  plaintiff  in  error,  cited  The  King  v.  Man- 
tague^  (4  Barn.  §•  Cress.  698,  602  ;)  The  People  v.  Piatt,  (17 
John.  195  ;)  The  King  v.  Smithy  (4  Esp.  JV.  P.  R.  Ill ;) 
The  King  y.  Bond,  (2  T.  R.  767  ;)  The  King  v.  Rogers,  (4 
Burr.  2523  ;)  Commonwealth  v.  Chapin,  (5  Picfe.  H.  199 ;) 
WeW  V.  Hombyy  (7  JSa*^,  195.) 

iS.  Beardsley,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  Harlaem  river  being  naviga- 
ble, Macomb  and  his  assigns  would,  independently  of  the  statute, 
have  been  guilty  of  a  public  nuisance  in  building  the  dam. 
The  only  effect  of  the  statute  was  to  vest  a  power  in  him  and  his 
assigns  to  build  and  maintain  the  dam  in  the  manner  prescribed 
by  the  legislature.  It  follows,  that  any  excess  or  irregularity 
in  the  exercise  of  that  power,  by  which  the  navigation  became 
obstructed,  was,  pro  tanto,  a  public  nuisance.  Were  it  not  for 
the  age  of  the  dam  and  the  imposition  of  a  penalty  by  the  third 
section  of  the  act,  it  is  not  denied  that  such  excess  or  irregular- 
ity might  be  corrected  by  abatement,  subject  to  the  limitations 
mentioned  by  the  court  below  in  their  charge  to  the  jury.  I 
have  looked  into  the  cases  cited  for  the  plaintiff  in  error,  and 
they  giv«  no  countenance  to  the  idea  that,  because  a  public  nui- 
sance may  have  been  continued  more  than  twenty  years,  the 
remedy  by  abatement  is  therefore  gone.  It  is  very  well  set- 
tled that  lapse  of  time  will  not  bar  a  prosecution  for  a  public 
nuisance ;  (1  Ricss.  on  Cr.  274,  ^m.  ed.  of  1836  ;  Folkes  v. 
Chad,  3  Doug,  340,  343 ;)  and  I  am  aware  of  no  case  denying 
that  the  remedy  by  abatement  is  in  all  respects  concurrent  with 
that  by  indictment.  {See  Coates  v.  Jfew-York,  7  Cowen,  558, 
604.     MUls  V.  Hall,  9  Wend.  315.) 

Nor  does  the  imposition  of  a  penalty  by  the  statute  take 
away  the  right  of  abatement.     Nothing  is  better  settled,  as  a 
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general  rule,  than  that  the  addition  of  a  penalty  by  statute,  for 
a  common  law  offence,  is  merely  cumulative ;  and  that  without 
negative  words,  such  statute  detracts  nothing  from  the  reme- 
dies formerly  allowed  by  law.  {Dwar.  en  Stat.  678,  679.) 
The  case  of  Commonwealth  v.  Chajdnj  (5  Pick,  199,)  relied 
on  for  the  plaintiff  in  error,  went  on  peculiar  grounds  and  has 
no  application  to  the  case  before  us.  In  Tke  Commonwealth 
V.  Rugglesj  {10  Mass.  Rep.  391 — 3,)  though  the  statute  declar- 
ing the  offence  to  be  a  public  nuisance,  itself  prescribed  a  sum- 
mary remedy,  yet  Sewall,  J.  said  this  was  merely  cumulative, 
and  that  an  indictment  would  lie  notwithstanding.  {Dwar.  On 
Stat.  680,  S.  P.)  Here  it  is  not  necessary  to  go  so  far  in  or- 
der to  sustain  the  charge  of  the  court  below. 

Judgment  affirmed,  (a) 


(a)  See  Wetmort  y,  Tratyy  (14  Wend.  350.) 
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COURT  FOR  THE  CORRECTION  OF  ERRORS. 


ADOPTED  DECEMBER  17.  1841. 


RULE   1. 

The  roll  of  the  members  of  this  court  shall  be  called  at  the 
opening  of  the  court  each  morning,  and  the  names  of  the  mem- 
bers present  entered  in  the  minutes  of  the  clerk. 

RULE  2. 

The  plaintiff  in  error  shall  cause  the  writ  of  error,  with  the 
transcript  of  the  judgment  or  proceedings  on  which  the  writ 
of  error  is  founded,  to  be  returned  pursuant  to  the  direction  of 
the  statute,  or  lose  the  benefit  of  the  said  writ,  unless  this  court 
shall  see  cause  to  allow  such  plaintiff  a  further  day  for  that 
purpose.     (2  JR.  S.  599.) 

RULE  3. 

If  the  plabtiff  in  error  shall  allege  diminution  of  the  record, 
it  shall  be  done  on  the  day  the  writ  of  error  shall  be  returned, 
or  within  eight  days  thereafter ;  and  he  shall  thereupon  apply 
to  the  clerk  of  this  court  for  a  certiorari,  to  certify  the  diminu- 
tion alleged  ;  and  the  clerk  shall  issue  such  certiorari  of  course 
and  without  special  order ;  and  the  plaintiff  in  error  shall  cause 
it  to  be  duly  returned  within  twelve  days,  or  shall  lose  the  ben- 
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efit  thereof,  unless  this  court  shall  see  cause  to  allow  a  further 
day  for  that  purpose. 

RULE  4. 

The  plaintiff  in  error,  on  the  day  the  writ  of  error  shall  be 
returned  with  the  transcript  of  the  record  or  proceedings,  if 
,  diminution  shall  not  be  alleged,  and  if  diminution  shall  be 
alleged,  then  on  the  return  day  of  the  certiorari,  shall  a^ign 
errors,  and  file  the  same  with  the  clerk  ;  or  in  default  thereof, 
the  plaintiff  in  error  shall  lose  the  benefit  of  the  writ,  unless 
this  court  shall  see  cause  to  allow  further  time  for  that  pur- 
pose ;  and  the  defendant  in  error  may  thereupon,  on  motion, 
obtain  an  order  that  such  writ  of  error  be  dismissed  with  costs 
to  be  taxed. 

RULE  5. 

When  the  plaintiff  in  error  shall  have  filed  an  assignment  of 
errors  with  the  clerk  of  this  court,  an  order  may  be  thereupon 
entered  by  the  plaintiff  in  error  as  of  course  for  the  defendant 
to  join  in  error  in  eight  days  after  the  service  of  a  copy  thereof, 
or  be  precluded  ;  and  if  the  defendant  in  error  shall  not  com- 
ply with  the  said  order,  he  shall  be  precluded  from  joining  in 
error,  and  the  plaintiff  in  error  may  take  judgment  by  default, 
unless  the  defendant  in  error  is  an  infant. 

RULE  6. 

In  every  cause  upon  a  writ  of  error,  a  case  shall  be  made 
and  printed  for  the  use  of  the  court  j  which  case  shall  consist 
of  the  writ  of  error  and  return,  with  the  record  or  proceedings 
upon  which  the  writ  of  error  is  brought,  the  assignment  of  er- 
rors and  joinder  in  error,  and  the  reasons  of  the  supreme  court. 
And  the  party  making  such  case,  shall  furnish  to  each  member 
of  this  court  a  printed  copy  thereof,  at  or  before  the  commence* 
ment  of  the  argument.     {See  RtUe  15.) 

RULE  7. 

The  defendant  in  error  shall  make  up  the  case,  and  fumisb 
the  necessary  copies  thereof,  if  he  has,  at  or  before  tkt  sendee 
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of  the  joitider  in  error,  girai  a  written  notice  to  the  adverse 
party  of  his  election  to  do  so  ;  but  where  such  notice  has  not 
been  given,  the  plaintiff  in  error  shall  make  up  the  case,  and 
furnish  copies  thereof.  And  each  party,  at  the  commencement 
of  the  argument  of  the  cause,  shall  deliyer  to  the  members  of 
the  court  printed  copies  of  the  points  he  intends  to  rely  upon 
in  argument,  with  a  reference  to  the  authorities  on  which  he 
relies  in  the  support  of  the  same.     {See  Rule  IS.) 

RULE  8. 

In  cases  of  writs  of  error  in  causes  upon  bills  of  exceptions, 
the  bills  of  exceptions  shall  be  incorporated  in  and  form  a  part 
of  the  judgment  record  on  which  such  writ  of  error  shall  be 
brought. 

RULE  9. 

Li  appeal  cases,  the  petition  of  appeal,  addressed  to  this 
court,  shall  be  filed  in  the  office  of  the  register  or  assistant  reg- 
ister, with  whom  the  decree  or  order  appealed  fr  ni  is  entered, 
within  eight  days  after  the  entering  of  the  api*^  li  »n  the  court 
of  chancery,  or  such  appeal  shall  be  considf ;.  d  'o<  \v  aived,  and 
that  court  may  proceed,  notwithstanding  the  a^  h)  The  pe- 
tition of  appeal,  whether  filed  in  the  recess  or  nuring  the  sit- 
ting of  {his  court,  shall  pray  that  the  decree  or  order  appealed 
from  may  be  sent  to  this  court,  and  filed  with  the  clerk  there 
of,  without  delay.  And  at  any  time  after  the  filing  of  such 
petition  of  appeal  in  the  court  below,  and  without  waiting  for 
the  actual  return  thereof  to  the  clerk  of  this  court,  the  respon- 
dent may  put  in  his  answer  to  the  petition  of  appeal.(a) 

RULE  10. 

Li  every  such  petition  of  appeal,  it  shall  be  sufficient  to  set 
forth  the  decree,  decretal  or  other  order  appealed  from,  with- 
out reciting  the  pleadings  in  the  cause  ;  and  stating  that  the 
said  decree,  decretal  or  other  order  so  appealed  ftom,  or  some 


(a)  UW^end.  539;  16uf.369;  18u2.319;  30  ui.  585 ;  90  ttf.  588, 
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part  thereof,  (specifying  what  part  or  parts)  is  erroneous,  and 
that  the  same  ought  to  be  reversed  or  modified,  as  the  case 
may  be. 

RULE  11. 

The  officer  of  the  court  of  chancery  with  whom  such  peti- 
tion of  appeal  shall  be  filed,  shall  make  and  annex  to  the  said 
petition  of  appeal,  the  decree,  decretal  or  other  order  appealed 
from,  and  such  other  order  as  may  be  required  to  be  returned 
to  this  court,  without  any  of  the  pleadings,  proofs  and  exhibits 
in  the  cause  ;  and  in  case  the  cause  had  been  set  down  for  hear- 
ing, and  heard  prior  to  the  decree  or  order  appealed  from,  then 
he  shall  cause  to  be  annexed  also  a  copy  of  the  minutes  taken 
by  the  register  or  assistant  register,  respecting  what  was  read 
or  used  in  the  court  below,  or  oflFered  and  overruled  on  objec- 
tion, or  admitted  at  the  hearing  ;  authenticated  copies  of  which 
pleadings,  proofs  and  exhibits,  or  such  of  them  as  may  be  re- 
lied on  by  either  party,  shall  be  produced  at  the  hearing  by  the 
parties. 

RULE  12. 

The  party  appealing  shall,  in  every  case,  cause  the  petition 
of  appeal,  with  the  matter  to  be  annexed  to  the  same  as  afore- 
said, to  be  brought  into  this  court  and  filed  with  the  cleik  there- 
of, by  the  day  mentioned  in  such  petition,  or  when  duly  pre- 
pared by  the  officer  as  before  directed  ;  or,  in  default  thereof, 
shall  lose  the  benefit  of  such  appeal,  unless  this  court  shall  see 
cause  to  allow  a  further  day  for  that  purpose. 

RULE  13. 

On  the  petition  of  appeal  being  filed  as  aforesaid,  the  appel- 
lant may  thereupon,  as  of  course,  obtain  an  order  for  the  re- 
spondent to  answer  the  petition  of  appeal  in  eight  days  after 
service  of  a  copy  thereof,  or  be  precluded  ;  and  if  the  respon- 
dent shall  not  comply  with  the  said  order,  he  shall  be  preclu- 
ded from  answering  the  petition  of  appeal,  and  the  appellant 
may  be  heard  ex  parte  ;  unless  the  respondent  is  an  infant,  (a) 

(a)  9  Wendell,  305. 
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RULE  14. 

In  every  cause  upon  appeal,  a  case  shall  be  made  and  print- 
ed for  the  use  of  the  court,  unless  the  parties  agree  upon  a 
case  containing  a  more  brief  statement  of  the  pleadings  and 
proofs.  Such  case  shall  contain  the  petition  of  appeal  and  the 
answer  to  the  same,  the  decree  or  order  appealed  from,  and  the 
reasons  of  the  chancellor,  together  with  such  of  the  pleadings, 
orders,  depositions,  affidavits  and  other  papers  in  the  caobe,  as 
were  read  or  used  on  the  hearing  of  the  cause  or  matter  before 
the  chancellor,  and  upon  which  the  decree  or  order  appealed 
from  was  founded.  The  respondent  shall  make  up  the  case, 
and  furnish  the  necessary  copies  thereof,  if  he  has,  at  or  before 
the  service  of  his  answer  to  the  petition  of  appeal,  given  a 
written  notice  to  the  adverse  party  of  his  election  to  do  so  ;  but 
when  such  notice  has  not  been  given,  the  appellant  shall  make 
up  the  case,  and  furnish  copies  thereof ;  and  each  party,  at  the 
commencement  of  the  hearing  of  the  appeal,  shall  deliver  to 
the  members  of  the  court,  printed  copies  of  the  points  he  in- 
tends to  rely  upon  in  argument,  with  a  reference  to  the  author- 
ities on  which  he  relies  on  in  support  of  the  same. 

RULE  15. 

All  cases  made  and  points  prepared  and  served  on  the  mem- 
bers of  this  court,  shall  hereafter  be  printed  in  royal  octavo 
form,  on  sized  paper,  with  a  wide  margin  ;  and  the  party  who 
makes  the  case,  shall,  within  thirty  days  after  the  cause  is  at 
issue  in  this  court,  serve  upon  the  attorney  or  solicitor  of  the 
adverse  party,  or  on  one  of  his  counsel,  or  transmit  to  such  at- 
torney, solicitor  or  counsel,  by  mail,  directed  to  him  at  his 
place  of  residence,  three  printed  copies  of  the  case  for  the  use 
of  such  party  and  his  counsel  ;  or  the  party,  who  ought  to  have 
served  such  case,  shall  not  have  the  right  to  bring  his  cause  on 
to  be  heard,  without  the  consent  of  the  adverse  party,  until 
after  the  expiration  of  thirty  days  after  such  copies  of  the  case 
shall  have  been  served. 
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RULE  16. 

Orders  to  assign  errors,  to  join  in  error,  to  fil«  petitions  of 
appeal,  and  to  answer  such  petitions,  may  be  entered  at  any 
time  by  the  clerk,  of  course,  in  the  minutes  of  the  court,  upoft 
the  written  request  of  the  solicitor,  attorney  or  counsel,  at  the 
peril  of  the  party  entering  the  same,  with  the  like  force  and  ef- 
fect as  if  entered  by  direction  of  the  court  during  its  session. 

RULE  17. 

In  all  cases  in  this  court,  the  attorneys  or  solicitors  and  guar- 
dians ad  litem  of  the  respective  parties  in  the  court  below, 
shall  be  deemed  the  attorneys,  solicitors  or  guardians  ad  litem 
of  the  same  parties  respectirely  in  this  court,  until  others  shall 
be  retained  or  appointed,  and  notice  thereof  served  on  the  ad- 
verse party. 

RULE  18. 

All  causes  which  have  been  put  at  issue  in  this  court,  may  be 
brought  on  to  argument  upon  the  notice  of  either  party,  to  be 
served  at  least  fourteen  days  before  the  day  on  which  it  is  in- 
tended to  bring  on  the  same,  and  which  shall  be  some  day  on 
which  the  court  shall  be  in  session  ;  and  a  copy  of  such  notice 
shall  also  be  furnished  to  the  clerk  of  this  court,  at  least  four 
days  before  the  day  appointed  for  argument ;  and  the  clerk 
shall  make  a  list  of  the  causes  thus  noticed,  arranging  them  in 
the  order  in  which  the  joinder  in  error,  or  answer  to  the  petition 
of  appeal  therein,  was  filed  ;  and  when  the  court  shall  be  ready 
to  proceed  to  the  hearing  of  causes,  the  same  shall  be  called  in 
the  order  in  which  they  stand  on  such  list. 

RULE  19. 

Whenever  a  party  brings  on  a  case  for  argument,  and  the 
reasons  of  the  court  below  shall  not  be  annexed  to  the  cases 
delivered,  the  cause  shall  not  be  heard,  unless  it  appear  by  affi- 
davit that  application  has  been  made  for  such  reasons,  and  that 
^be  same  could  not  be  obtained. 


THE  COBB£OTK)N  OF  ERROB&  QSl 

RULE  20. 

The  parties  to  every  cause  now  or  hereafter  pending  in  this 
court,  shall  have  the  liberty  of  submitting  a  printed  instead  of 
an  oral  argument. 

RULE  21. 

This  court  will  not  hear  an  ex  parte  argument,  in  favor  of 
the  affirmance  of  a  decree  or  judgment.  But  if  the  cause  has 
been  regularly  noticed  for  argument,  and  placed  on  the  calendar 
of  causes  by  the  respondent  or  the  defendant  in  error,  and  the 
appellant  or  the  plaintiflF  in  error  does  not  appear  to  argue  on 
his  part,  or  does  not  furnish  the  printed  cases  as  required  by 
the  rules  of  this  court,  the  decree  or  judgment  shall  be  af- 
firmed with  costs,  together  with  such  damages  as  the  respon- 
dent or  the  defendant  in  error  would  have  been  entitled  to  if 
the  decree  or  judgemnt  had  been  affirmed  on  argument. 

RULE  22. 

Whenever  any  matter  is  moved  for  a  hearing,  whether  upon 
the  merits  or  upon  a  preliminary  or  interlocutory  question,  pur* 
suant  to  notice  for  that  purpose,  and  the  party  whose  right  it  is 
to  appear  and  oppose  shall  make  default,  the  court  will  pro- 
ceed and  hear  the  matter  ex  parte;  and  no  decision  will  be 
given  upon  the  mere  default  of  appearance,  except  as  provided 
in  the  last  preceding  rule.  But  where  the  defendant  in  error, 
or  respondent  in  an  appeal,  has  elected  to  make  the  case,  if 
he  does  not  appear  and  furnish  the  cases,  when  the  cause  is 
reached  on  the  calendar,  the  adverse  party  may  have  the  default 
entered  ;  and  may  then  furnish  the  cases,  and  submit  or  argue 
the  cause  ex  parte^  out  of  its  place  on  the  calendar  at  any  time 
thereafter. 

RULE  23. 

When  a  decree  or  judgment  is  affirmed  or  reversed  by  the 
de&ult  of  either  party,  remittitur  doall  not  be  sent  to  the  court 
below,  until  the  expiration  of  ten  days  thereafter,  unless  this 
court  shall  specially  direct  otherwise. 
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RULE  24. 

When  any  preliminary  question,  not  made  in  the  cairt  be- 
low, and  not  involving  the  merits  of  the  cause,  is  presented  for 
argument,  it  shall  be  first  argued  and  passed  upon  by  the 
court ;  and  the  argument  upon  the  merits  of  the  cause  shall  be 
postponed  until  such  preliminary  question  shall  have  been  dis- 
posed of  by  the  court,  unless  the  court  shall  otherwise  direct. 

RULE  25. 
At  the  conclusion  of  the  argument  upon  any  writ  of  error 
or  appeal,  the  presiding  officer  of  the  court  shall  immediately 
state  the  question,  "  Shall  this  judgment  or  decree  be  re- 
versed ?"  And  the  court  shall  proceed  to  decide  the  question, 
after  hearing  the  opinions  of  such  of  the  members  of  the  court 
as  wish  to  state  the  reasons  upon  which  their  votes  are  founded. 
But  if  any  member  wishes  further  time  to  examine  the  ques- 
tions to  be  decided,  the  court  shall  fix  such  day,  during  the 
same  term  or  otherwise,  as  may  be  proper  for  the  decision  of 
the  cause. 

RULE  26. 

When  the  decision  of  a  cause  depends  upon  distinct  ques- 
tions, the  decision  of  either  of  which  will  dispose  of  the 
cause,  the  question  shall  be  taken  separately,  if  required  by 
any  three  members. 

RULE  27. 

The  remittitur,  in  case  of  a  writ  of  error,  shall  contain  a 
copy  of  the  judgment  of  this  court  annexed  to  the  writ  of  error 
and  the  transcript  of  the  record  of  proceedings  as  brought  into 
this  court,  under  the  seal  of  this  court,  and  signed  by  the  clerk 
thereof ;  and  the  remittitur,  in  case  of  an  appeal,  shall  contain 
a  copy  of  the  decree  or  order  of  this  court  annexed  to  the  pe- 
tition of  appeal  and  the  matters  thereto  annexed  as  brought 
into  this  court,  under  the  seal  of  this  court,  and  signed  by  the 
clerk  thereof. 
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RULE  28. 

All  costs  awarded  by  this  court  shall,  in  case  of  appeal,  be 
taxed  in  the  court  of  chancery,  and  on  writs  of  error,  in  the  su- 
preme court,  in  the  usual  manner  of  taxing  costs  in  such  courts 
respectively ;  for  which  costs,  the  supreme  court,  in  cases  of 
writs  of  error,  shall  award  execution  according  to  the  course 
of  that  court,  and  the  payment  of  all  costs  awarded  by  this 
court,  in  cases  upon  appeals,  shall  be  enforced  by  the  court  of 
chancery,  according  to  the  practice  of  that  court,  (a) 

RULE  29 

No  member  of  this  court  shall,  as  attorney,  solicitor  or  coun- 
sel, be  concerned  in  or  argue  any  cause  in  this  court,  either 
upon  eiTor  or  appeal,  unless  such  member  was,  without  refer- 
ence to  this  court,  actually  retained  and  employed  in  the  cause 
in  the  court  below,  before  the  judgment  or  decree  on  which  the 
writ  of  error  or  appeal  is  founded  was  rendered  ;  provided, 
however,  that  this  rule  shall  not  extend  to  causes  in  which  any 
member  of  this  court  was  actually  retained  as  attorney,  solici- 
tor or  counsel  previous  to  his  becoming  a  member  thereof. 

RULE  30. 

At  the  hearing  of  causes,  not  more  than  one  counsel  shall 
open  the  argument,  and  no  more  than  two  counsel  shall  answer, 
and  no  more  than  one  counsel  shall  reply  or  close,  except  in 
special  cases  on  appeal,  where  there  are  distinct  parties  on  the 
same  side  having  distinct  interests  in  question. 

RULE  31. 

Special  motions  shall  require  a  notice  thereof,  with  copies  of 
the  papers,  not  records  of  this  court,  to  be  served  at  least  four 
days  before  the  motion  is  made.     (2  Wend.  221.) 


(a)2  Wcful.  909;  id,  221 ;  11  id,  529;  13  id,  130. 
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RULE  32. 

The  service  of  all  notices  of  motions,  copies  of  orders,  and 
affidavits,  in  this  court,  during  the  sitting  of  the  court,  may  be 
made  on  the  counsel  of  the  parties  attending  the  court,  and  also 
on  the  agent  in  the  court  of  chancery,  or  supreme  court,  of  the 
solicitor  or  attorney  for  the  parties ;  but  when  made  on  agents 
or  counsel,  double  the  usual  time  shall  be  required. 

RULE  33. 

The  court,  during  the  sitting  of  the  legislature,  will  hear  mo- 
tions upon  the  first  and  third  Tuesdays  of  every  month,  and  at 
no  other  time,  without  special  order. 

RULE  34. 

In  cases  not  already  provided  for,  the  practice  of  this  court 
upon  writs  of  error,  shall  be  similar  to  the  practice  of  the  court 
of  exchequer  chamber  in  England  ;  and  on  appeals,  it  shall  be 
conformable  to  that  of  the  house  of  lords  in  England,  when  sit- 
ting as  a  court  of  appeals,  until  further  order ;  and  all  former 
rules  made  by  this  court  relative  to  its  practice  shall  be  vacated* 
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Judge  Tallmadge's  pamphlet,  purporting  to  be  a  review 
of  the  opinion  of  the' supreme  court  in  the  above  case,  having 
been  recently  reprinted  in  26th  Wend,^  (p.  663  et  seq.j)  no 
apology  is  deemed  necessary  for  inserting  here  the  following 
extracts  from  an  examination  of  it  which  appeared  in  the 
Democratic  Review  for  May,  1842.  They  may  serve  to  direct 
attention  to  some  of  the  numerous  misrepresentations  with 
which  the  pamphlet  abounds,  and  thus  contribute  to  a  proper 
estimate  of  its  worth  as  a  legal  discussion.  After  some  pre- 
fatory observations,  the  article  from  which  we  propose  to 
quote  proceeds : 

**  Thus  the  Review  (the  pamphlet  in  question)  seemed  ap- 
proaching an  issue  tendered  by  the  opinion  of  Judge  Cowen. 
He  had  denied  that  the  trespass  on  Wells'  boat,  and  the  inci- 
dental destruction  of  life,  without  the  intent  to  make  war  on 
the  United  States,  would  constitute  "imperfect  war!"f     He 

t  *  See  an  anthoritatiye  adjudication  by  the  supreme  court  of  the  United  States 
as  to  what  constitutes  imperfect  waar^  in  Bob  y.  Tingy^  (4  DaU,  37.)  This  case,  be. 
sides  being  in  entire  accordance  with  the  doctrine  maintained  by  Judge  Cowen, 
suggests  two  tests  which  may  be  applied  to  the  circumstances  of  the  M'Leod  affair. 
Suppose  the  Caroline,  instead  of  having  been  sent  over  the  falls,  had  been  taken 
to  Chippewa,  and  there  condemned  as  lawful  prize ;  would  our  courts  have  recog. 


•  See  1  Hm,  377,  and  35  Wend.  483. 
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insisted  that  an  attack  of  one  nation  upon  the  priyate  propertj- 
or  person  of  the  citizens  of  another,  though,  under  circum- 
stances, a  justifiable  cause  for  war^  was  not  war  per  se  of  any 
kind  ;  that  to  constitute  it  such,  it  must  have  been  intended  as 
an  act  of  national  aggression  upon  the  one  side,  with  a  view 
of  influencing  national  wUl^  at  least,  upon  the  other.  That,  as 
to  the  affair  in  question,  there  was  no  such  object ;  but  on  the 
contrary,  the  sole  purpose  was  to  cripple  Wells'  boat,  and 
prevent  his  conveying  munitions  to  Navy  Island.  That,  in  effect, 
it  was  no  more  war  against  the  United  States,  than  if  England 
had  sent  her  sailors  to  cut  a  mast  on  Wells'  farm  against  his 
consent,  for  the  purpose  of  repairing  a  ship  in  the  royal  navy. 
That  the  whole  was  a  mere  trespass,  subjecting  the  agents  to 
civil  or  criminal  responsibility,  according  to  the  nature  of  the 
offence  committed.  That  the  act,  being  in  time  of  profound 
peace,  was  without  color  or  authority  5  and  therefore,  if 
M.'Leoi.bad  burned,  he  was  legally  guilty  of  arson — if  he  had 
taken  life,  he  was  legally  a  murderer.  Several  pages  of  the 
opinion  of  the  court  are  occupied  in  presenting  and  enforcing 
this  controlling  feature  of  the  case  ;  and  we  must  confess  our 
astonishment  on  finding  that  its  reviewer  has  neither  attempted 
to  meet  it,  nor  even  given  it  any  allusion. 

^'  This  brings  us  to  notice  those  qualities  ascribed  to  the  re- 
view by  Chancellor  Kent,(a)  and  for  which  he  so  much  ad- 
mires it,  viz.,  its  precision  and  accuracy  I  Does  he  mean  that 
it  is  ^'  precise  and  accurate"  when  it  says.  Judge  Cowen  denied 
miperfect  war  to  be  lawful  by  the  law  of  nations  ?  and  when  it 
makes  him  say,  there  cannot  be  a  lawful  war  without  a  public 
declaration,  by  which  the  entire  peace  of  the  country  is  broken 
up  1  It  is  due  to  the  learned  chancellor,  perhaps,  that,  with  a 
view  of  appreciating  the  force  of  his  endorsement  (if  we  may 

nifled  the  title  of  a  purchaser  under  the  decree  ?  Or,  suppose  she  had  been  rescued 
from  her  Canadian  captors  by  some  other  American  vessel :  would  a  claim  for  sal 
Tage  have  resulted  and  been  sustained  in  our  admiralty  court  7  It  is  believed  that 
no  intelligent  lawyer  can  be  found,  except  perhaps  Judge  Tallmadge,  who  would 
vflDtute  to  answer  either  of  these  questions  in  the  affirmative.*' 

(a)  See  his  letter,  26  Wend.  699. 
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b^  allowed  to  use  a  conyenient  though  not  very  clasncal  com- 
mercial phrase)  some  portion  of  the  language  of  the  review 
should  be  here  stated.  At  p.  13,(6)  after  quoting  Ruther- 
forth,  the  review  proceeds : 

•  In  oppoeitkm  to  this  aathoritf ,  it  will  be  seen  that  Judge  Gowen  fltarts  with  the 
piopoflitioD,  that,  so  long  as  the  entire  peace  of  the  two  nations  is  not  broken  tip- 
in  other  words,  until  congreas  shall  declare  war  against  England,  or  the  queen  of 
England  against  us — ^theie  cannot  be  a  state  of  war  that  will  wanant  the  destmo- 
tion  of  property,  or  the  taking  of  life  in  conflict  on  either  side.' 

"  Again,  at  p.  14,(c)  after  quoting  Vattell,  the  review  adds 
further :  ^  Vattell  does  not,  like  Judge  Cowen^  call  all  wars 
unlawful  that  are  not  formally  and  solemnly  declared  by  the 
war-making  power  of  a  government,'  &c.  And  then  some 
dozen  or  more  pages  are  occupied  in  extracts  from  various 
books,  to  show  that  war,  though  imperfect — i.  e.  made  without 
formal  or  solemn  declaration — is  lawful.  Now  we  unhesita- 
tingly admit  that,  had  the  judge  advanced  the  position  here 
imputed  to  him,  he  must  have  done  so  in  disregard  of  the 
whole  current  of  authority  since  the  time  of  Orotius.  The  fact, 
however,  is  directly  the  reverse ;  and  the  review  in  this  re- 
spect exhibits  as  cool  a  piece  of  controversial  fabrication  as 
was  ever  penned.  No  doctrine  of  the  kind  is  contained  in  the 
opinion  of  Judge  Cowen,  and  none  is  even  inferrible  from  it. 
On  the  contrary,  after  carefully  defining  the  two  kinds  of  war, 
^perfect'  and  ^imperfect,'  he  distinctly  affirms  and  decides 
that  ^  both  sorts  of  war  are  lawful;^  giving,  as  the  reason,  that 
both  ^  are  carried  on  under  the  authority  of  a  power  having,  by 
the  law  of  nations,  a  right  to  institute  them.'  {See  1  Hilly  409 
^0  411 ;  and  25  Wendell^  576  to  578.)  He  then  proceeds  to 
show  the  absurdity  of  considering  the  Caroline  affair  as  a  war 
of  either  kind,  and  in  the  course  of  his  observations  cites  the 
identical  books  quoted  in  the  review.  This  was  a  turning 
question  in  the  cause — one  which  was  made  to  assume  a  promi- 
nence in  the  discussions  of  counsel,  and  in  the  opinion  of  the 


(6)  See  36  W«iMi.  668.    (e) /tf.  669. 
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court,  which  could  not  be  overlooked  ;  and  yet  Judge  Cow- 
en's  observations  upon  it,  instead  of  being  met,  and,  as  Chief 
Justice  Spencer  is  pleased  to  say,  refuted  and  overthrownjljd) 
have  been  simply  perverted  Bud  falsified  by  it. 

"  The  review,  moreover,  is  likely  to  attain  quite  as  much 
distinction  for  its  logic,  as  for  its  precision  and  accuracy.  Its 
author,  notwithstanding  the  experience  he  ought  to  have  ac- 
quired both  at  the  bar  and  on  the  bench,  seems  not  to  have  been 
aware  that  a  minor  proposition  is  at  all  necessary  to  constitute 
a  perfect  syllogism.  Its  style  of  argumentation,  disdaining  the 
slow  process  of  the  schools,  proceeds  thus  :  *  Imperfect  war  is 
lawful,  and  will  entitle  those  engaged  in  it  to  protection  against 
a  criminal  prosecution  :  therefore^  M'Leod  was  entitled  to  such 
protection !'  Even  Master  Hedge  would  have  told  Judge  Tall- 
madge,  that,  to  render  the  argument  complete,  it  was  necessary 
to  show  M'Leod  to  have  been  engaged  in  an  imperfect  war. 
This  does  not  seem  to  have  occurred  to  him ;  or  if  it  did,  he 
preferred  a  more  compendious  mode  of  reaching  his  conclusion. 
We  admit  he  rambles  through  some  dozen  pages  of  quotation, 
acting  all  the  time  as  if  he  intended  to  bring  M'Leod  within 
his  labored  category  of  imperfect  war ;  and  should  some  jaded 
reader  stop  midway  among  his  scraps,  picked  up  at  random 
and  so  colored  by  comment  as  occasionally  to  look  like  meet- 
ing the  case,  he  might  be  left  under  the  impression  that  the 
pamphlet  did,  or  would,  somewhere  and  somehow,  seek  to  pro- 
tect M'Leod  as  a  bona  fide  warrior.  In  this,  however,  he  would 
be  greatly  deceived.  The  review  does  not  pretend  that  the 
affair  of  the  Caroline  was  imperfect  war ;  indeed,  it  is  con- 
strained to  admit  that  it  was  just  no  war  at  all!  It  therefore 
seeks  to  place  M'Leod's  justification  on  new  and  hitherto  un- 
heard of  ground,  viz.  :  that  although  the  affair  was  not  imper- 
fect war  absolutely,  yet  it  so  nearly  approached  or  resembled 
it,  that  the  supreme  court  should  have  recognized  the  likeness 
as  being  the  thing  itself,  and  let  M'Leod  go  free  at  once.  Its 
language  is  as  follows  : 

*  We  feel  great  eot^fidenee  in  saying,  that  we  have  by  the  most  ample  aathority 
maintained, — Ist  That  a  hostile  attack  and  violation  of  our  territory,  m  time  of 

(<{)  See  his  letter,  26  Wend,  700. 
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gmenU  jpeoee,  by  the  suthonty  of  the  Biitiih  govequaant,  with  iqipera&t  owue^ 
is  [not  imperfect  war,  but]  so  far  a  lavofid  war  of  the  imperfeet  mrtf  as  to  fumnh 
imponity  to  the  military  engaged  in  it' 

^^  Thus,  instead  of  regarding  nations  as  necessarily  occupy- 
ing relations  of  either  war  or  peace,  and  their  subjects  as  at  all 
times  amenable  to  the  laws  of  the  one  or  the  other,  the  review 
imagines  that  it  has  discovered  a  ^  middle  passage'  for  M'Leod  ; 
or  rather,  perhaps,  that  it  has  picked  out  and  patched  up,  even 
from  authoritative  publicists,  a  sort  of  international  purgatory 
— ^neither  peace  nor  war,  but  quasi  war — bo  fak  a  lawful  war 
of  the  imperfect  kind  as  to  afford  impunity  to  lawless  violence 
and  even  hireling  assassination.(e) 

"  We  recoUect  that  some  ingenious  friend  of  Mr.  Webster, 
in  congress,  thought  M'Leod  irresponsible  to  our  civil  tribu- 
nals, because  the  expedition  sent  against  the  Caroline  came 
with  ^  the  giant  tread  of  war.'     The  bearing  of  a  single  mus- 


(e)  We  rnidcFBtand  Judge  T.,  however,  in  another  part  of  the  review,  to  con- 
cede, that  nothing  ehort  of  war,  either  eolenm  or  unsolemn,  (in  other  words, 
**  perfect"  or  »*  imperfect,")  would  be  sufficient  for  M'Leod's  justification.  {See  26 
Wend,  666,  et  aeq,)  The  obscurity  of  his  work  in  this  particular  is  certainly  not 
calculated  to  enhance  one's  respect  for  his  pretenflions  as  a  critic. 

In  illuBtiatiag  the  distinction  between  the  only  two  kinds  of  lawful  war  known 
to  the  law  of  nations — viz.  aolemn  and  UTUolemn — Judge  Cowen,  (25  Wend,  578, 1 
HiUj  411,)  cited  1  HaWs  P,  C.  162,  3,  where  a  case  is  stated  from  Otosn'f 
Rep,  {p,  45,)  which  held,  that  a  plea  of  alien  enemy  was  maintainable  upon  proof 
of  an  urmtlemn  war  merely.  Suppose  then  that  a  British  subject  residing  in  liver- 
pool,  had,  at  the  time  of  the  attack  upon  thd  Caroline,  (or  at  such  other  time  as 
Judge  T.  may  select  for  the  one  when  his  war  existed,)  brought  an  action  in  the 
superior  court  against  a  New-York  merchant,  to  which  the  latter  interposed  a  plea 
of  alien  enemy.  The  plaintiff,  having  heard  of  no  war  between  England  and  the 
United  States  since  1815,  would  of  course  take  issue  upon  the  plea  and  bring  the 
cause  to  tiiaL  Now  the  absurdity  of  turning  a  man  out  of  court  as  an  alien  en§» 
my  J  upon  such  circumstances  as  were  proved  hi  the  M'Leod  case,  oould  not  fail  to 
strike  every  mind ;  and  yet  how  sadly  perplexing  a  case  it  might  present  lor  tha 
consideration  of  Judge  T. !  To  avoid  the  necessity  of  sustainmg  the  plea,  ha 
would  be  driven  to  overrule  a  considerable  portion  of  his  own  writings,  and  hold 
that  the  facts  did  not  make  out  a  case  of  even  "  unsolemn  war;*'  or  tell  the  parties  that 
it  was  a  peculiar  kind  of  war  in  whksh  there  were  m  enemies  upon  either  side.  In 
abort,  he  would  either  be  obliged  to  say  there  was  no  war  at  all ;  or,  that  thp  war, 
though  so  PAR  lawfiU  as  to  protect  M'lieod,  was  yet  so  rA&  uidawfid  as  not  toioft. 
tain  the  plaa. 
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ket,  a  cdtlass,  or  even  a  bludgeon,  by  IMPLeod,  would,  in  the 
judgment  of  some  of  them,  have  been  ^  so  fa&  a  lawful  loar  of 
the  imperfect  sort,'  as  to  warrant  Mr.  Webster's  obliging  offer 
to  surrender  him.  We  are  desirous  of  according  full  force  to 
their  arguments,  when  we  can  bring  ourselves  to  see  that  they 
have  used  any.  We  sincerely  wish  Mr.  Webster's  course 
could  be  vindicated  by  tnith  and  just  reasoning ;  but  we  pro- 
test against  the  gross  perversion  of  both,  even  in  behalf  of  so 
eminent  a  public  functionary  as  a  secretary  of  state.  Above 
all,  we  protest  against  the  sort  of  rude  arrogance  with  which 
the  review  censures  the  supreme  court,  for  not  adopting  dis- 
tinctions so  puerile,  that  M'Leod's  counsel  out  of  self-respect 
forbore  to  urge  them  ;  nay,  which  any  student  who  has  read 
his  Blackstone  might  blush  to  advance. 

"  In  the  same  spirit,  the  review,  at  p.  36,(/)  cites  the  con- 
cessions of  Mr.  Webster  to  Mr.  Fox,  which  we  mentioned  in 
our  introductory  remarks.  It  there  represents  him  as  saying, 
what  it  does  not  venture  to  say  for  itself,  that  the  relation  of 
the  two  governments  was  that  of  ^  imperfect  war?  Now  the 
declaration  of  Mr.  Webster,  whatever  it  may  have  been,  was 
intended  by  him  as  no  more  than  what  it  imports,  viz.  a  mere 
opinion.  This  is  entirely  obvious.  Yet  we  find  the  review 
quoting  and  pressing  it  into  its  service  as  a  constitutional  de- 
ctnon,  definitely  settling  the  general  relations  of  peace  and  war 
between  England  and  the  United  States,  and  absolutely  bind- 
ing our  courts  of  justice.  In  other  words,  the  review  con- 
siders that  the  supreme  court  was  no  longer  to  regard  the  trea- 
ty of  peace  as  in  force,  because  Mr.  Webster  had  declared  that 
it  should  be  suspended  for  the  special  benefit  of  M'Leod.  Mr. 
Webster,  however,  had  declared  nothing  of  the  kind.  He  put 
what  he  said  on  the  law  of  nations,  without  reference  to  the 
question  whether  the  two  countries  were  in  a  state  of  peace  or 
war.  The  avowal  of  England  was  enough,  in  his  opinion,  to 
protect  M'Leod,  though  he  had  been  an  acknowledged  assassin 
in  time  of  peace.  He  no  where  hinted  that  we  were  at  war ; 
for  ht  knew  better.    We  admit,  his  remarks  are  a  direct  so* 

(/)  8eeS6W<iid.681,9. 
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thority  for  the  impunity  of  M'Leod.  The  misfortune  of  the 
review  is,  that  it  has  been  unable  to  adduce  any  other.  But 
when  it  places  him  in  the  attitude  of  undertaking  to  settle  the 
question  of  peace  or  war,  and  of  pronouncing  a  judgment  bind- 
ing on  the  courts,  it  pushes  him  not  only  beyond  his  meaning, 
but  beyond  his  power.*  Besides,  the  review  would  bring  its 
illustrious  client  into  di^race  ;  for,  according  to  its  represen- 
tation of  him,  his  desire  to  serve  England  was  so  overweening 
and  undisguised,  that  he  decided  for  an  imperfect  war^  on  a 
case  which  the  review  itself  concedes  was  not  such,  but  only 
an  approximation  to  it. 

"  Mr.  Fox,  also,  sought  to  justify  the  outrage,  independent- 
ly of  the  question  of  peace  or  war.  Judge  Cowen  asserts  that 
Mr.  Fox  had  not  called  the  affair  of  the  Caroline  a  war.  The  re- 
view admits  this  to  be  so ;  but  because  Mr.  Fox  spoke  of  a 
transactio?ij  which  it  has  ventured  to  say  was  '  very  like'  a 
war,  it  cites  Cowen's  Treatise  to  show  that  he  might  be  con- 
sidered as  announcing  war  by  equivalent  words.  Quoting  a 
treatise  upon  the  civil  jurisdiction  of  a  justice  of  the  peace,  to 
settle  a  grave  point  arising  under  the  law  of  nations,  is  what 
we  should  scarcely  have  noticed,  had  it  not  been  so  entirely  in 
keeping  with  the  general  impertinence  of  quotation  by  which 
the  review  is  characterized,  and  the  kindred  puerilities  with 
which  it  abounds. 


*  **  The  review  claiim  for  Mr.  Webnter's  opmian,  not  oiily  that  it  should  bind 
the  Boprcme  court  of  New- York,  bat  operate  m  the  nature  of  a  rerenal  of  all  pre. 
vious  opinions  expressed  by  our  goyemment  on  the  same  question.  In  the  letter 
of  Mr.  Forsyth,  sc^rRtiuy  of  state,  to  Mr.  Fox,  in  reply  to  the  original  demand 
made  by  the  latter  for  the  immediate  release  of  M'Leod,  the  views  then  entertain- 
ed  by  the  president  and  his  cabinet  were  thus  unequivocally  avowed :  *  If  arrested 
at  the  time,  the  ofiendera  (M'Leod,  &c.)  might  unquestionably  have  been  brought 
to  justice  by  the  judicial  authorities  of  the  state  within  whose  acknowledged  terri- 
tory these  crimes  were  committed ;  and  their  subsequent  voluntaiy  entrance  with, 
in  that  territoiy  places  them  in  the  same  situation.  The  president  is  not  aware  of 
any  principle  of  international  law,  or,  indeed,  of  reason  or  justice,  which  entitlei 
such  offenders  to  impunity  before  the  legal  tribunals,  when  coming  voluntarily 
within  their  independent  and  undoubted  jurisdiction,  because  they  acted  in  obe. 
diBBoe  to  their  superior  authorities,  or  because  their  acta  have  become  the  nibjeet 
of  dipknoatic  discussion  between  the  two  govemmentB.*  ** 

Vol.  III.  81 
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"  The  truth  is,  this  idea  of  the  two  nations  being  at  war 
never  entered  into  the  mind  of  any  one  until  Mr.  Webster's 
strange  opinion  came  to  be  discussed  in  congress.  His  friends 
then  made  the  discovery  that  he  could  not  b^  sustained  without 
a  war,  or,  at  least,  the  pretence  of  one.  England,  however, 
had  steadily  refused  to  treat  the  matter  in  that  light,  and  even 
when  pressed  by  the  arrest  of  M'Leod,  would  go  no  further 
than  to  call  it '  a  public  transaction^  under  the  authority  of  the 
queen.  Hence  it  became  necessary  for  Mr.  Webster's  friends 
to  avail  themselves  of  the  doctrine  of  relation  ;  and  to  this  end, 
to  falsify  the  declarations  of  Mr.  Fox.  The  phrase — '  a  pub- 
lic transaction' — selected  by  the  latter  apparently  to  avoid 
compromitting  his  government  on  the  question  of  war  or  peace, 
must,  in  order  to  subserve  their  purposes,  be  understood,  not 
as  importing  merely  an  act  of  lawful  magistracy y  but  as  a 
dainty,  decorous  and  dignified  way  of  saying  that  the  aflFair  of 
the  Caroline  was  war  ;  and  thus,  as  was  hoped,  through  an 
assumed  avowal  operating  nunc  pro  iunCj  they  might  establish 
a  constructive  war  three  years  before,  between  two  nations  who 
had  all  along  been  most  aflFectionately  protesting  to  each  other 
and  before  the  world  that  they  were  at  peace,  and  neither  of 
whom  would  admit  itself  a  party  to  the  war  in  any  sense,  or  at 
any  time  !  England  had  indeed  avowed  the  transaction  as  a 
public  one.  Such  also  it  would  have  been  had  Colonel  M'Nab 
done  nothing  more  than  send  over  a  gang  of  soldiers  or  volun- 
teers to  rob  a  flour-mill  for  the  sake  of  the  flour  ;  and  Mr. 
Webster's  friends  might  with  as  much  propriety  of  language 
talk  of  war  in  the  one  case  as  in  the  other. 

"If  the  disciples  of  Mr.  Webster  will  look  into  their  books, 
instead  of  hastily  yielding  any  and  every  point  because  they 
imagine  England  has  made  it,  they  will  find  that  in  the  time  of 
Grotius,  nothing  short  of  perfect  war  could  take  from  a  hostile 
soldiery  the  character  of  criminals  in  the  eye  of  the  municipal 
law ;  that  afterward,  the  rule  was  modified,  and  extended  to 
imperfect  war ;  that  it  has  always,  however,  been  confined  to 
war  between  two  nations  in  their  corporate  capacities,  denomi- 
nated public  war ;  and  that  here  the  indulgence  stops.     So  long 
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as  these  gentlemen  shall  struggle  to  protect,  by  the  authority 
of  England,  such  of  her  agents  as  in  time  of  peace  perfidiously 
burn  the  property  or  take  the  lives  of  our  citizens  on  our  own 
soilj  under  circumstances  which  are  beneath  the  chivalry  of  the 
tomahawk  and  scalping-knife,  so  long  they  will  find  the  com- 
mon feeling  of  the  country  not  only,  but  of  mankind,  against 
them  ;  and  be  as  wretchedly  straightened  for  written  authority 
as  they  have  been  heretofore. 

"  But  the  worst  feature  of  the  review  remains  to  be  noticed. 
Judge  Cowen's  final  answer  was,  that  even  if  a  good  defence 
on  the  merits  had  been  shown,  M'Leod  was  not,  after  indict- 
ment by  a  grand  jury,  entitled  to  his  discharge  on  habeas  cor- 
piLS.     The  judge's  language  was  in  effect  this: 

*  M'Leod  has  been  indicted  fiir  murder.  He  is  brought  before  \m  on  habeas  oar 
pu8,  and  innists  that  he  is  able  to  show  his  mnocence  by  affidavit  The  grand  jury 
have  said  in  their  indictment  that  he  is  g^ty.  He  has  pleaded  not  guilty ;  and  the 
true  mode  of  trying  that  issue  is  before  the  petit  juiy.  We  cannot  in  this  summary 
way  determine  the  question  of  guilt  or  innocence,  or  listen  to  evidence  which  de. 
tracts  from  the  force  of  the  indictment  in  this  respect  Such  is  the  settled  pratice 
of  the  English  courts  as  well  as  our  own  under  the  habeaa  corpus  act,  and  there  is 
nothing  in  this  case  calling  for  a  departure  from  it' 

"  The  above  is  the  substance  of  what  the  judge  said,  and 
what  every  one  understood  him  to  say.  Now  at  p.  36  (g)  of 
the  review,  instead  of  making  him  simply  repudiate  the  pro- 
posed proof  of  innocence  as  a  ground  for  admitting  to  bail,  or  dis- 
charging one  who  had  been  indicted,  he  is  represented  as  hold- 
ing that  such  a  man  cannot  be  bailed  or  discharged  under  any 
circumstances.  This  the  reviewer  italicises,  repeating  it  in  the 
same  marked  and  emphatic  manner  at  a  subsequent  page.  To 
any  person  acquainted  with  the  matter,  it  is  needless  to  say, 
that  the  unqualified  proposition  here  attributed  to  the  judge 
neither  belonged  to  the  case,  nor  was  it  advanced  by  him  even 
as  a  dictum.{h)     But  having  thus  made  him  speak  broadly 


C^)  See  26  Wend,  692. 

(h)  The  review  also  misquotes  Judge  Cowen's  observations  upon  tlie  case  of  Rex 
V.  AcUm^  and  then  charges  that  he  did  not  state  it  correctly ;  (36  Wend.  696 ;) 
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enough  to  suit  its  purpose,  the  review  goes  on  citing  case  after 
case  where  individuals  indicted  have  been  let  to  bail  under  some 
circumstances ;  but  under  what  circumstances — ^whether  on 
hearing  proof  in  opposition  to  the  indictment,  or  otherwise — ^it 
in  general  takes  no  trouble  to  inform  us.  We  shall  not  follow 
it  in  its  ramblingSj  but  simply  request  a  perusal  of  the  cases  as 
the  reviewer  himself  has  stated  them.  With  a  single  excep- 
tion which  we  shall  presently  notice,  even  an  unprofessional 
reader  will  at  once  be  struck  with  the  entire  impertinence  of  its 
quotations.  The  supreme  court  had  not  only  stated  the  legal 
doctrine  applicable  to  the  question,  but  gave  the  reason  for 
it,  and  cited  authorities  to  establish  both.  The  opinion  of 
Judge  Cowen  said,  the  court  would  not  enquire  into  the  merits, 
because  the  evidence  before  the  grand  .jury  who  found  the  in- 
dictment was  secret,  and  could  not  be  disclosed.  That,  there- 
fore, the  cause  should  go  to  the  petit  jury,  where  all  the  wit- 
nesses might  be  examined  and  their  truth  fairly  tested.  Did 
the  reviewer  mean  to  be  regarded  as  serious  when,  in  answer  to 
views  like  these,  he  cited  cases  relating  to  the  general  power 
of  the  court ;  or  cases  where  the  prisoner's  sickness  was  the 
ground  on  which  he  was  bailed  ;  or  where  the  like  result  fol- 
lowed from  a  disagreement  of  the  jury  ?  Does  this  quadrate 
with  Chancellor  Kent's  notions  of  precision  and  accuracy ;  or 
Chief  Justice  Spencer's  mode  of  overthrowing  a  judicial  de- 
cision 1 

"  But  the  reviewer  did  find  an  anonymous  case  in  the  third 
volume  of  Bacon^s  Mridgmenty  436,  which  is  in  conflict  with 
Judge  Cowen's  opinion.  We  admit  it  is  entitled  to  an  answer ; 
and  it  shall  receive  it.  Let  us  then  consider  the  intrinsic  worth 
of  this  case.  It  is  not  found  in  any  regular  book  of  reports. 
Neither  did  it  arise  in  a  court  of  ordinary  criminal  jurisdiction, 
but  in  the  admiralty — an  inferior  court,  which  the  king's  bench, 
the  highest  criminal  court  in  the  kingdom,  were  in  the  daily 
habit  of  controlling  by  prohibition.     Judge  Cowen  cited  and 


whereas  the  published  opinion  shows  that  the  case  was  stated  by  the  judge  precisely 
as  the  reviewer  says  it  should  be.    (1  Hill,  395 ;  35  Wend.  569.) 
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relied  on  the  opinions  of  several  judges  of  the  latter  court,  di- 
rectly impugning  the  authority  of  this  case — opinions  which 
have  been  followed  by  the  best  approved  British  writers  on 
criminal  practice.  But  more:  two  American  cases,  the  au- 
thority of  which  will  not  be  lightly  estimated  even  by  the  re- 
viewer or  his  learned  endorsers,  are  in  direct  conflict  with  the 
one  in  question,  and  as  directly  in  favor  of- the  opinion  of  Judge 
Cowen.  The  first  was  decided  by  the  supreme  court  of  Lou- 
isiana, and  the  second  by  Marshall,  then  chief  justice  of  the 
United  States.  In  the  former,  {Territory  v.  Benoitj  1  Martinis 
Rep.  142,)  the  court,  after  admitting  that  a  prisoner  may  be 
bailed  notwithstanding  a  coroner's  inquest  finding  him  guilty 
of  murder,  add : 

*  But  as  the  eridence  before  the  grand  jury  ia  not  written  and  eaitmot  be  dii- 
elo9edj  the  same  discretion  and  control  earmot  be  exercised ;  and  the  judges  cannot 
help  considering  the  finding  of  a  grand  jury  as  too  great  a  presumption  of  the  do. 
flandant's  gniH  to  bail  him.    We  recollect  no  case  in  which  it  was  done.* 

^^  In  the  other  case,  Chief  Justice  Marshall  bailed  Colonel 
Burr  on  a  charge  of  high  treason  before  he  was  indicted  ;  but 
after  indictment  he  refused  to  take  bail,  though  an  offer  was 
made  to  show  that  the  indictment  had  been  obtained  by  perju- 
ry. He  conceded  that  his  power  was  the  same  as  it  would  be 
in  a  case  of  murder;  but  neither  he,  nor  the  distinguished 
counsel  of  Colonel  Burr,  could  find  any  reliable  authority 
warrranting  the  exercise  of  the  power  to  bail  under  such  cir- 
cumstances. {See  references  to  Burr's  Trial  in  1  Hillj  393, 
note  (c.)  )  These  cases  arose  long  after  the  publication  of  Ba- 
con^s  Abridgment^  and  yet  this  admiralty  decision  cited  by  the 
review  from  that  book,  was  not  regarded  as  of  sufficient  au- 
thority to  be  noticed ;  nor  was  it  even  referred  to  by  M'Leod's 
counsel.  It  would  be  strange  indeed,  if,  on  questions  of  prac- 
tice, especially  among  the  bail  courts  and  commissioners,  a 
straggling  decision  might  not  be  found  favoring  almost  any 
extravagance.  Delay  of  a  trial  on  the  part  of  the  government 
is  regarded  as  a  strong  ground  for  letting  prisoners  to  bail ; 
and  this  delay  was  the  main  evil  intended  to  be  mitigated 
by  the   habeas  corpus   act.      Accordingly,  even   where  the 
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delay  was  excused  by  an  attempt  and  failure  to  procure  the  at- 
tendance of  a  material  witness,  Pattison,  J.  let  the  prisoner  to 
bail  J  though  he  had  been  indicted.  On  being  applied  to  sub- 
sequently, however,  in  a  like  case,  he  said,  in  reference  to  his 
former  decision — '  I  have  reason  to  believe  that  I  acted  incor- 
rectly. In  cases  of  this  serious  nature,  (rape,)  where  the  grand 
jury  have  found  a  bill,  I  cannot  allow  the  prisoner  to  be  ad- 
mitted to  bail.'  {Regina  v.  Guttridge,  9  Carr.  fy  Payne^  228.) 
He  cited  a  previous  case,  {Regina  v.  Chapman^  8  Carr.  Sf  PaynBj 
558,)  where  the  like  question  arose  on  postponing  a  trial  for 
murder.  On  Sergeant  Talfourd  moving  in  the  latter  that  the 
prisoner  be  admitted  to  bail.  Lord  Abinger,  C.  B.  answered  : 
*  I  cannot  do  it  after  a  bill  for  murder  has  been  found  by  the 
grand  jury.  After  a  bill  has  been  found  for  murder,  I  know 
of  no  case  in  which  it  was  ever  done.'  Talfourd  observed  : 
^  It  is  entirely  in  your  lordship's  discretion.'  To  which  Lord 
Abinger  replied :  ^  But  it  is  a  discretion  which  has  never  been 
exercised.'  If  the  judges  of  England,  therefore,  may  be  sup- 
posed capable  of  understanding  their  own  rules  of  practice  on 
habeas  corpuSy  this  admiralty  decision  may  be  set  down  as  a 
legal  nullity — a  case  not  only  without  a  name,  but  without  any 
claim  to  respect,  (i) 

"  The  review  seems  sadly  perplexed  by  several  extreme  hy- 
pothetical cases  which  it  has  instanced ;  and  among  others,  that 
of  a  prisoner  indicted  for  the  murder  of  one  who,  on  a  subse- 
quent examination  before  Judge  Cowen  upon  habeas  corpttSj 
should  turn  out  to  be  alive.  It  asks  if  the  judge  would  refuse 
to  discharge  under  such  circumstances  1  In  the  absence  of 
other  modes  of  relief,  no  doubt  any  judge  would  feel  a  strong 
inclination  to  make  so  striking  a  case  an  exception  to  the  general 
rule.  But  that  would  be  unnecessary  ;  for  if  the  circuit  were 
remote,  the  attorney  general  would  at  once  interpose  and  en- 
ter a  nolle  prosequi.  During  the  sitting  of  the  circuit  there 
would  be  still  less  difficulty,  as  then  the  circuit  judge  might 


(0  See  UtdUd  8taie§  v.  JSeaM,  (3  WotA.  C.  C.  Rep.SHU,)  where  thb  ad]iiii«lt7 
case  was  oyeiroled. 
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either  authorize  the  district  attorney  to  enter  a  nolle  prosequi^ 
or  empannel  a  jury  pro  forma^  and  direct  an  acquittal.  The 
same  may  be  said  in  regard  to  each  of  the  other  cases  supposed 
by  the  review. 

"  Among  all  the  points  of  attack  chosen  by  Mr.  Webster's 
friends  from  the  opinion  of  Judge  Cowen,  though  it  was  to 
be  expected  they  would  be  eager,  if  not  unscrupulous  in  the 
assault,  we  confess  we  had  set  down  as  the  very  last  and  least 
promising  to  them,  that  part  relating  to  the  question  of  prac- 
tice on  habeas  corpus, {j)     No  one  whose  hot  zeal  had  not 


ij)  The  undoubted  value  of  this  writ  in  every  country  where  the  common  law 
governs,  the  long  time  during  which  it  has  been  used,  and  the  almost  daily  in. 
stances,  in  our  own  times,  of  its  being  resorted  to,  render  it  somewhat  singular  that 
it  has  not  attracted  a  greater  share  of  attention  from  legal  writers ;  and  passingly 
singular  that,  in  the  nineteenth  century,  it  should  be  mado  a  serious  question,  as  it 
was  in  the  McLood  case,  whether  it  bo  not  a  part  of  its  oi&co  to  arrest  the  course 
of  criminal  justice  by  hearing  without  a  jury,  and  discharging  even  without  bail, 
one  who  has  been  indicted  for  murder,  and  stands  committed  by  a  court  of  oyer  and 
terminer  to  await  his  trial.  Many  other  questions  which  the  writ  may  bring  under 
review,  arc  loss  clearly  settled.  These  considerations  render  it  matter  of  regret 
that  we  should  be  destitute  of  a  treatise,  by  some  competent  hand,  on  the  power 
and  duty  of  the  numerous  courts  and  magistrates  before  whom  the  i^mt  may  be 
made  returnable.  In  the  absence  of  such  a  work,  it  occurred  to  the  writer  tliat 
the  following  note,  though  containing  little  more  than  mere  hints  for  research,  might 
not  be  entirely  without  service. 

HABEAS  CORPUS  AD  SUBJICIENDUM. 

[N.  B.  The  Reused  Statates  are  referred  to  in  this  note  by  the  pages  and  sections  of  the 
iecond  edition.  '  "     " 


edition.    The  references  to  Bacon's  Abridgment  are  to  the  LotuL  ed.  of  1832,  though 

the  titles  and  subdivisions  are  mentioned,  the  references  will  in  general  appiV  to  any  other 

1.    The  references  to  Chitty's  Criminal  Law  are  to  the  Springf.  ed.  of  1811.    Black- 


edition.    The  references  to  Chitty's  Criminal  Law  are  to  the  Springf.  ed.  oj  1811.    Black- 
stone's  Commentaries  are  referred  to  by  the  original  paging.] 


1.  Origin  and  hittory  of  the  writ  of  habetu  corpus.]  See  3  Black.  Com.  128  to 
138 ;  Reviaer^  Notes,  3  R.  S.  783  to  786 ;  Bac.  Abr.  Habeas  Corpus,  (B.)  pi.  13 ; 
EmhpCs  Pref.  to  the  State  Trials,  1  How.  St.  TV.  pp.  xxvi.  and  xxvu.; 
2  Kent's  Com.  25,  et  seq.  Ath  ed. ;  BumeVs  Hist,  of  his  Own  Times;  1  HaUam's 
Const.  Hist.  523,  in  connection  with  the  case  of  Darnel  et  al.  3  How.  St.  TV.  1 ; 
2  HaUam,  536 ;  3  id.  15  to  20.  For  the  origin  and  history  of  the  Stat.  56  Geo. 
3,  ch.  100,  relating  to  the  common  law  writ  for  relief  against  imprisonment  in  civil 
caseB,  see  20  How.  St.  Tr.  Addenda,  p.  1374,  et  seq.  The  draft  of  the  act  by  the 
twelve  judges  is  printed,  id.  1383,  note.  On  the  same  subject,  see  3  HaUam,  19 
foSl. 

Tlie  immediate  cause  of  passing  the  habeas  corpus  act  of  31  Car.  2,  eh.  2,  was 
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overleaped  all  the  bounds  of  discretion,  would  have  ventured 
on  such  a  selection.  The  opinion  has  been  successively  re- 
viewed in  two  legal  periodicals  in  Boston,  edited  by  friends 
of  Mr.  Webster,  and  under  all  the  lights  furnished  by  Mr. 


the  oppression  practiced  toward  an  obscure  indiyidual  by  the  name  of  Jenkes.  {8e§ 
3  Black,  Com,  135,  6 ;  3  HaUam,  14, 15.)  Jenkes  had  made  a  speech  in  London, 
nrging  the  call  of  a  new  parliament,  and  of  petitioning  the  king  to  make  the  calL 
For  this  he  was  summoned  before  the  king  (Charles  II.)  in  oouncQ,  who,  with  the 
1^  chancellor  and  others  of  the  council,  browbeat  him,  and  finally  committed  him 
to  prison  mider  a  warrant  issued  by  the  council,  assigning  on  its  face  the  above  trivial 
cause.  Through  the  evasions  practiced  by  the  chancellor  and  chief  justice,  who 
then  held  their  offices  during  the  king^s  pleasure,  Jenkes  lay  in  jail  several  weeks 
before  he  was  let  to  baQ.  {See  Jenkes'  case,  6  How,  St,  TV.  1189.)  This  sUtute 
introduced  no  new  principle,  {Crabh'B  Hist,  Eng,  Jjow,  525,  3  Pet,  202,)  though 
the  occasion  for  passing  it  was  entirely  adequate,  viz.  the  arbitrary  imprisonment  of 
the  subject  by  the  king  himself.  The  nation  had  been  partially  awakened  to  the 
question  by  several  instances  of  a  like  character  in  that  and  the  previous  reign,  at- 
tended with  other  acts  of  evasion  by  which  trials  were  greatly  delayed.  This 
was  the  reason  for  that  part  of  the  habeas  corpus  act  directing  the  bailing  or  dis- 
charging of  persons  properly  imprisoned,  if  their  trials  were  unreasonably  postponed 
Of  all  the  tyrannical  acts  which  ruined  the  family  of  the  Stuarts,  the  instances 
mentioned  when  taken  individually,  were  the  most  petty  and  contemptible ;  yet, 
considered  collectively,  they  were  the  most  dangerous.  The  evil  apprehended  was, 
that  this  royal  power  of  manufacturing  offences  not  known  to  the  law  would  grow 
into  precedent ;  and  the  practice  proceeded  so  insidiously  through  the  greater  part 
of  two  reigns,  being  mainly  exerted  against  commoners,  that  the  aristocracy  were 
scarcely  brought  to  appreciate  the  consequences,  even  when  the  habeas  corpus  act 
became  a  law.  It  had  several  times  before  passed  the  house  of  commons,  but  had 
been  as  often  defeated  in  the  house  of  lords.  Indeed,  its  final  passage  by  the  lat. 
ter,  if  Burnet  is  to  be  believed,  was  owing  to  a  mere  trick  of  Lord  Grey.  Bomet 
relates  the  circumstance  thus :  "  It  (the  act)  was  carried  by  an  odd  artifice  in  the 
house  of  lords.  Lord  Grey  and  Lord  Noiris  were  named  to  be  the  tellers.  Lord 
Norris  being  a  man  subject  to  vapours,  was  not  at  all  times  attentive  to  what  he 
was  doing ;  so  a  very  fat  lord  coming  in,  Lord  Grey  counted  him  for  ten,  as  a  jest 
at  first ;  but,  seeing  Lord  Norris  had  not  observed  it,  he  went  on  with  his  misreck- 
oning  of  ten.  So  it  was  reported  to  the  house,  and  declared  that  they  who  were 
for  the  bill  were  the  majority,  though  it  indeed  went  on  the  other  side."  (fiurmtM 
Hist,  of  his  Own  Time,  p.  321,  Lond,  ed,  1838.) 

Tlie  provisions  of  the  statute  31  Ch,  2.  were  substantially  re.«nacted  in  N«w- 
York  shortly  after  the  revolution,  and  were  continued  in  the  sabsequent  reviaoDS 
down  to  1813.  (1  R,  L.  354.)  This  statute  being  krasely  worded,  and  n,ni^g 
the  recital  in  the  English  statute,  a  doubt  arose  in  Cable  v.  Cooper,  (15  John,  J2^ 
152,)  decided  in  Januaiy  term,  1818,  whether  the  third  seetion  extended  to  inipri». 
onmeat  for  any  other  than  eriminal  causes.    The  case  itself  drew  in  gmtm  a 
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Tallmadge's  first  edition.  Both  put  forward  their  best  en- 
ergies in  behalf  of  the  Websterian  code  of  national  law,  but 
neither  denied,  while  one  expressly  admitted,  that  the  supreme 
court  were  entirely  right  in  remanding  McLeod  for  trial.     One 


r'B  discharge  from  imprisoment  by  yirtae  of  a  ea.  sa.  The  ca,  ta,  being 
returned  to  the  habea*  eorpue  as  the  gronnd  of  imprisonment,  it  was  held  that  the 
return  conld  not  be  avoided  by  showing  a  discharge  mider  the  insolvent  act.  (1  R. 
L,  348,  9,  ^4  1,  2.)  The  decision  furnished  occasion  for  passing  tho  statute  of 
April  31,  1818,  ch,  277.  This  and  tho  former  New- York  act  comprehended  nearly 
the  same  provisions  with  the  31  Car.  2,  eh.  2,  and  56  Geo.  3,  ch.  100.  The  substance 
of  these  statutes,  with  some  additions,  was  incorporated  in  2  R.  S.  465,  (A.  D. 
1830.)  The  provisions  in  New- York  for  thwarting  imprisonment  are  probably  more 
voluminous  than  those  of  any  other  common  law  country ;  and  the  power  of  exe- 
cuting them  is  committed  .to  so  many,  that  (according  to  a  late  message  of  Gov- 
ernor Seward,)  the  evil  is  reversed  from  what  it  was  under  the  Charles*.  Instead 
of  abuses  by  imprisonment,  he  complains  that  the  writ  of  habeas  corpus  is  itself 
abused.    {Meuage  of  the  I6th  of  August,  1842.) 

3.  OenercU  nature  and  character  of  the  torit.]  It  is  a  prerogative  writ,  not  mtnis. 
terially  issuable,  i.  e.  not  issuable  of  course ;  and  yet  it  is  a  writ  of  right,  on  a  proper 
foundation  being  made  out  by  proof.  At  common  law,  it  stood  on  the  same  footing 
with  other  prerogative  ^nrits,  such  as  mandamus,  quo  warranto,  certiorari,  prohibi. 
tion,  &c. ;  and  was  issued  and  dealt  with  upon  the  like  general  grounds  and  prin- 
ciples. (3  Black.  Cofn.  131,  2 ;  Rex  v.  Cowle,  2  Burr.  855,  6 ;  3  Pet.  202.) 
Thus,  as  to  the  affidavit  and  motion  for  allowance,  the  form  of  tho  writ,  the  return, 
the  right  to  question  the  truth  of  the  return,  the  right  to  amend,  &c.,  the  common 
law  doctrine  respecting  other  prerogative  writs  applied  to  the  writ  of  habeas  corpus, 
and  may  still  be  resorted  to  by  way  of  throwing  light  on  the  rules  relating  to  the 
latter.  The  proceedings  on  all  prerogative  writs  are  appellate  in  their  character, 
looking  to  the  case  as  it  stands  upon  the  return.  Hence,  the  habeas  corpus  \a  said 
to  be  m  the  nature  of  a  writ  of  error.  {Ex  parte  Watkins,  3  Pet,  202 ;  Fofat* 
case,  4  John.  R.  360,  per  Kent,  Ch.  J.;  vide  Bae.  Abr.  Habeas  Corpus,  (A.) ) 

3.  The  subject  matter  of  the  appiicatunLl  The  writ  lies  in  all  caBes  of  mipriaoil^ 
ment  by  conmiitment,  detention,  confinement  or  restraint,  for  whatever  cause,  or 
under  whatever  pretence.  In  this  respect  the  statute  and  common  law  are  the 
same.  The  writ  goes  to  enquire  mto  the  cause  of  imprisonment  (2  R.  S.  466, 
§  23;  3  Black.  Com.  128  to  138;  2  KeiWs  Com.  26 ;  1  Chitt^s  Cr.  Law,  118;  3 
Story^s  Com.  on  Const.  206 ;  Bac,  Abr.  Habeas  Corpus,  (A.)  ;  Heeher  v.  Janett,  3 
Bum.  404 ;  Commonwealth  v.  Sumner,  5  Pick.  360 ;  Kellogg,  ex  parU,  6  Verm. 
Rep.  509 ;  Hyde  v.  Jenkins,  6  Lou.  Rep.  {Curry)  436.)  Mere  moral  restrsint, 
however,  is  not  ground  for  issuing  the  writ  Accordingly,  -where  one  committed  on 
tn  exeoution  was  admitted  to  the  boonds  of  the  priwrn,  haying  given  a  bond  for 

Vol.  in.  82 
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of  the  articles  did  insist  indeed  on  the  jurisdictional  point ;  and 
was  characterized  moreover  by  such  a  tone  of  partisan  ill  na- 
ture, as  to  leave  little  doubt  of  its  disposition  to  go  to  the  ut- 
most verge  of  plausible  fault-finding.     We  owe  the  remark  to 


that  puzpoee  according  to  law;  held,  that  he  was  under  no  such  restramt  at 
authorized  a  reaort  to  the  writ  of  habeas  corpus.  (Dodgers  case^  6  Mart,  Lou.  Rep. 
569,  570.)  But  if  there  be  an  illegal  imprisomnent,  though  the  penon  againit 
whom  the  application  is  made  be  not  the  immediate  actor  in  the  wrong,  but  only 
a  participant,  the  writ  hes.  (Mercein  t.  The  People,  25  Wend.  80 ;  The  People, 
ex  rel.  Barry,  v.  Mercein,  3  HiU,  399.) 

Imprisonment,  within  the  sense  of  the  law  on  this  subject,  may  be  either  by  some 
private  person  acting  without  process,  and  under  pretence  of  private  right;  or 
by  one  claiming  to  act  under  due  process  of  law.  Examples  of  the  fnmer  are, 
where  the  prisoner  is  claimed  to  be  the  wife,  child,  bond-jnan  or  slave  of  the 
party  imposing  the  restraint,  or  his  near  relation  laboring  under  mischievous  insan. 
ity.  In  these  and  the  like  instances,  the  imprisonment  may  be  either  absolutely 
false  £rom  the  beginning,  there  being  no  original  right ;  or  it  may  have  become  so 
by  some  abuse  of  the  right.  So  as  to  imprisonment  under  pretence  of  process :  it 
may  turn  out  that  no  such  process  existed,  or  that  it  w^a  void,  or  if  valid  and  the 
detention  strictly  legal,  the  party  may  be  entitled  to  be  bailed.  All  these  are  prop, 
er  subjects  of  enquiry  and  consideration  on  the  return  of  the  writ ;  and  the  prisoner 
may  then  be  discharged,  his  imprisonment  modified,  or  he  admitted  to  bail,  or  re. 
manded,  according  to  the  exigency  of  his  case. 

Hie  only  restriction  in  our  statute  upon  the  conmion  law  power,  seems  to  lie  in 
the  24th  section.  (2  R.  S,  4C6.)  This  enacts,  that  persons  committed  or  detain- 
ed in  virtue  of  process  issued  by  a  United  States  court  or  judge,  having,  or  having 
acquired  by  the  conunencement  of  a  suit,  exclusive  jurisdiction ;  and  persons  com- 
mitted  or  detained  in  virtue  of  any  iSnal  judgment  or  decree,  civil  or  criminal,  or 
by  virtue  of  any  execution  issued  thereon,  shall  not  be  entitled  to  the  writ  The 
first,  however,  can  hardly  be  called  a  restriction  beyond  what  previously  existed  in 
the  nature  of  things.  The  judicial  power  of  one  government  to  interfere  with  that 
of  another  and  independent  government  having  exclusive  cognizance  under  its  own 
system,  could  hardly  be  asserted,  had  no  express  restraint  been  interposed.  Even 
with  regard  to  these  two  cases,  however,  the  imprisonment  being  within  the  ter. 
ritorial  limits  of  the  state,  it  can  scarcely  be  said  that  jurisdiction  is  absolutely  ta. 
ken  away.  The  apphcant  may  make  out  a  false  case,  in  the  first  histance,  by  his 
petition  under  §  27 ;  yet  the  officers  will,  notwithstanding,  be  bound  to  grant  the 
writ  under  a  penalty  of  ^1000.  (§  33.)  A  proper  petition,  duly  verified,  gives  ju. 
lisdiction  over  the  subject  matter  and  process,  (see  Matter  of  Wrigley,  8  Wend. 
134, 138,)  and  the  latter,  when  served  and  returned,  over  the  person.  The  stat. 
ute  implies  that  jurisdiction  may  be  thus  acquired,  when,  in  §  42,  it  directs  that  the 
prisoner  shall  be  remanded  on  the  petition  being  falsified.  Upon  the  mere  abstract 
point  of  jurisdiction,  therefore,  even  in  cases  where  the  writ  is  pr(M>ited  to  the  party, 
H  can  hardly  be  denied  that  an  order,  though  made  on  enoueoiis  groonda,  woold 
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both,  however,  that  they  are  free  from  those  glaring  errors 

which  we  have  felt  it  our  duty  to  expose  in  the  present  article. 

"  One  word  in  parting,  both  to  the  Boston  and  New-York 

disciples  of  the  Websterian  code.     Should  they  ever  find  leis- 


piDtect  the  officer  or  others  who  might  act  under  it.  {Matter  of  Wrigley,  ut  mr 
pra.)  The  power  or  jurisdietum,  therefore,  of  the  various  trihunals  authorized  by 
the  revised  statutes  to  act  upon  this  writ — as  contradistinguished  from  the  right  of 
legal  judgment,  in  respect  to  which  error  alone  can  be  imputed — ^would  seem  to 
remain  precisely  equal  to  what  it  was  by  the  common  law.  It  has  even  been  held 
that,  when  one  is  imprisoned  under  the  asserted  authority  of  the  United  States, 
where  there  is,  however,  no  real  authority,  the  state  courts  have  jurisdiction  and 
may  discharge.  {Ex  parte  iMckington,  Sup.  Court  of  Permsyl.  Nov,  1813, 
Whart.  Dig.  Hab.  Corp.  pi  3 ;  and  aee  several  cases  died  1  Cutty's  Cr.  Law,  123, 
note  {A.)  ) 

Soforasour  habeas  corpus  2lcX  authorizes  courts  or  magistrates  to  take  cogni. 
zance  of  claims  made  by  the  owners  of  fugitive  slaves  coming  from  other  states, 
and  prescribes  a  certain  oouTBe  of  proceeding,  it  is  void,  being  in  conflict  with 
the  laws  of  the  United  States.  {See  3  R.  S.  462  to  465,  §$  6  to  19,  in  connection 
with  Jack  V.  Martin,  12  Wend.  311, 14  id,  S.  C.  on  error;  and  see  Prigg  v.  The 
Commonwealth  of  Pennsylvania,  16  Peters,  539 ;  Leuns  v.  Fullerton,  1  Rand,  R. 
15,  22,  23.) 

4.  Judicial  duty  in  respect  to  the  proceeding — contradistinguished  from  jurisdic. 
tion,]  We  have  already  seen  enough  to  warrant  us  in  saying  that,  the  subject 
matter  being  formally  brought  before  a  proper  court  or  officer,  their  power  is,  in  one 
sense,  unlimited.  They  may  grant  or  refuse  a  discharge  from  imprisonment  of 
whatever  character.  Like  all  other  judicial  tribunals,  having  acquired  jurisdiction 
they  have  power  to  decide  right  or  wrong.  It  is  their  duty,  however,  to  govern 
themselves  by  the  rules  of  law  collectable  from  principle  and  precedent  It  is 
broadly  laid  down  in  the  books,  that  the  court  or  officer  may  bail  or  discharge  in 
all  cases.  {Bac.  Ahr,  Habeas  Corpus,  {A.) ;  1  Chit.  Cr.  Law,  128.)  Having  done  so, 
any  person  would  be  justified  in  yielding  obedience  to  the  order  or  warrant.  Yet  the 
court  or  officer  making  it  may  have  greatly  erred  ;  so  grossly  even,  as  to  deserve 
criminal  punishment.  The  famous  case  of  Eyre,  before  Lord  Mansfield,  who  re- 
ceived  bail  firom  a  thief  taken  in  the  mainour,  was  charged  upon  him  as  a  case  of 
such  obvious  laxity  as  to  be  evidence  of  corruption  m  the  exercise  of  his  office. 
His  friends  correctly  replied,  that  he  did  not  act  beyond  his  power.  Junius  ad- 
mitted that  he  had  power  to  act  wrongly  and  wickedly ;  but  said'  he  should  not 
argue  the  question  with  Lord  Mansfield,  whether  proof  that  he  had  power  in  the 
abstract  was  pertinent  to  an  issue  on  the  manner  in  which  it  had  been  exercised. 
(2  Woodf,  Junius,  Phil.  ed.  of  1836,  Lett,  LXVIIL  p.  113.)  It  does  not  follow 
that,  because  a  judge  or  magistrate  may  bail  or  discharge  in  a  given  case,  he  musi 
do  so.  His  power  is  judicial,  not  ministerial.  His  discretion  is  not  wild  and  arU. 
traiy ;  buc  to  be  exercised  according  to  the  rules  of  law.  {Id, ;  1  Chit.  Cr.  Law, 
128,  9.) 
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ure  to  examine  Grotius,  they  will  there  learn  that  a  nation  ia 
but  a  large  corporation — ^an  artificial  being — enjoying  nearly 
the  same  rights  and  capable  of  committing  nearly  the  same 
wrongs  as  a  natural  person.     Among  the  latter  are  corporate 


5.  What  courts  or  magistrateo  may  act  upon  the  torit,]  It  is  doubtful  whether  tho 
power  in  question,  in  its  lull  plentitude,  could,  at  common  law,  be  eierciaed  by  any 
other  than  the  court  of  king's  bench  and  chancery,  (Bac,  Abr.  Habeas  Corpus,  (B.,)  1,) 
which,  in  this  state,  were  succeeded  by  the  supreme  court  and  the  court  of  chan. 
oery,  with  correflponding  powers.  {Bank  of  the  United  States  v.  Jenkins,  18 
John.  305,  309 ;  per  Walworth,  Ch,  in  Mercein  y.  The  People,  25  Wend,  95.) 
See  post,  pi,  6.  The  English  statutes  eiEtond  the  power  to  all  the  courts  of  West. 
minster  Hall,  in  term  time,  and  to  the  chancellor  and  justices  individually  in  vaca. 
tion ;  and  we  are  not  aware  that  the  distribution  has  been  carried  farther. 

In  this  state,  however,  authority  equal  to  that  of  the  supreme  court  is  conferred 
upon  the  chancellor,  or  any  justice  of  the  supremo  court ;  or  any  officer  who  may 
be  authorized  to  perform  the  duties  of  such  justice  at  chambers,  being  or  residing 
in  the  county  where  the  prisoner  is  detained,  or  if  none  such  reside  there,  then  in 
the  adjoining  county.  {I.  R,  S.  467,  $25.)  The  latter  are  supreme  court  com. 
missioners,  (1  R,  S.  2d  ed,  87,  3  id,  361  to  364  and  433,  4,)  circuit  judges,  (2 
id.  129,  ^  3,)  recorders  of  cities,  judges  of  the  county  courts  of  any  county  being 
of  the  degree  of  counsellor  at  law,  (2  id.  210,  ^  32,)  and  judges  of  the  eapetiat 
court  of  law  in  the  city  of  New- York.  {Id.  ^  33.)  These  officera  may  severally 
grant  the  writ  in  term  or  vacation  of  the  supreme  court.  (2  R.  S.  462.)  The  so. 
preme  court  itself  may  grant  the  writ  either  at  a  general  or  ^lecial  term,  {id.  and 
Ex  parte  Beatty,  12  Wend  289,)  returnable,  at  its  election,  before  itself,  or  a  com- 
missioner. {Sess.  Laws  of  1837,  p.  23.)  The  power  of  the  supreme  court  is,  of 
course,  not  local,  like  that  of  a  single  officer ;  nor  is  that  of  the  court  of  chancery 
wl^en  acting  as  such. 

6.  What  confers  jurisdiction.]  The  court  or  officer  being  competent,  and  the  pris- 
oner  confined  in  the  territorial  limits  within  which  such  court  or  officer  is  authorized 
to  act,  an  apphcation  by  petition  verified  in  the  form  required  by  2  R.  S.  466,  7,  ^ 
25,  26,  27,  will  in  all  cases  confer  jurisdiction.  {See  matter  of  WrigUy,  8  Wend. 
134,  138 ;  Belts  v.  Bagley,  12  Pick.  572.)  The  jurisdiction  of  the  supreme 
court,  however,  is  a  part  of  its  general  power,  and  sustainable  on  the  common  law, 
unless  the  75th  section  of  the  statute  is  to  be  so  construed  as  to  exclude  the  opera, 
tion  of  that  law.  If  it  be  not,  then,  as  to  this  court,  the  exact  form  and  course  of 
proceeding  prescribed  by  the  statute  to  confer  jiuisdiction,  is  directory  only,  and 
not  essential.  The  territorial  power  of  the  supreme  court,  whether  sitting  in  itM 
general  or  special  terms,  is  co.extensive  with  the  state.  {Ex  parte  Beatty,  12 
Wend.  229.)  The  ancient  jurisdiction  of  the  court  of  chancery  was  also  general, 
and  although  it  was  doubted  by  Lord  Nottingham,  whether  the  action  of  the 
court  on  the  writ  was  not,  at  conmion  law,  confined  to  term  time ;  {Jenke^  case,  ui 
supra;  3  Black.  Com.  132 ;)  yet  there  is  scarcely  a  doubt  that,  for  this  purpos&w 
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trespasses  against  the  rights  of  indiTiduals — a  kind  of  injury 
well  known  to  publicists  as  the  subjects  of  redress  upon  prin- 
ciples both  of  municipal  and  international  law.  The  nation 
and  its  agents  in  the  transaction  are  alike  responsible.    The 


wdl  at  othera,  the  court  is  alwaye  open.  'Hie  75th  Bectioii  of  onr  habeas'  carpus 
act,  in  connection  with  the  25th  eection,  gub.  2,  wonld  aeem  to  indicate  an  intent 
that  the  oomt  of  chancery,  as  such,  should  no  longer  have  cognizance  of  the 
writ  Chancellor  Walworth,  however,  in  Mereein  v.  The  People,  (25  Wend,  95,) 
spoke  of  that  court  as  haying  gone  upon  its  ancient  power  since  the  act  paawd. 
(See  The  People  r,  dtereeinj  8  Paige,  47.)  In  that  case,  it  seems,  the  writ  issued 
as  out  of  the  court  in  vacation,  was  sealed  with  its  seal,  and  the  order  entered 
with  the  chancery  register.  In  still  claiming  jurisdiction,  the  chanoeller  spoke 
according  to  the  settled  rule  of  construction  which  will  not  allow  that  any  stat- 
ute  shall  have  the  effect  to  take  away  the  common  law  jurisdiction  of  the  higher 
courts,  without  an  express  and  clear  declaration.  The  cases  showing  the  words 
which  are  alone  permitted  to  have  that  effect,  were  referred  to  and  partially  con- 
sidered in  Ex  parte  Heath  and  others,  (3  Hill,  42,  51,  2.)  In  two  circuits,  the 
first  and  eighth,  we  have  vice  chancellors,  not  combining,  as  in  the  otlier  circuits, 
the  office  of  circuit  judges.  In  these,  therefore,  and  indeed  in  the  other  circuits, 
should  a  petition  addressed  to  the  chancellor  be  presented  to  a  vice  chancellor, 
the  question  would  arise  whether  he  would  be  bound  to  receive  it  and  direct  the 
issuing  of  the  writ  as  from  the  court  of  chancery.  This  of  course  depends  on  the 
question  whether  the  ancient  jurisdiction  of  chancery  remains.  We  have  seen 
that  it  probably  does. 

A  petition  in  the  precise  form  required  by  the  statute  is  essential  when  the  writ 
is  returnable  cither  before  a  justice  of  the  supreme  court  in  vacation,  a  commission, 
er,  or  the  chancellor  when  he  acts  as  commissioner.  The  jurisdiction  which  may 
be  thus  exercised  was  originally  conferred  by  statute,  and,  being  special  and 
limited,  it  must  be  acquired  in  the  mode  which  the  statute  directs.  Having  once 
acquired  jurisdiction  by  a  regular  petition,  the  case  is  probably  among  those  where, 
in  the  officer  is  made  the  judge  whether  he  shall  retain  it  Should  he  mistake  there. 
fore--e.  g.  should  he  discbarge  a  man  from  custody  who  is  detained  on  an  exccu. 
tion,  thus  adjudging  the  petition  to  be  true,  though  falsified  by  the  proof— the  act 
would  be  at  most  an  error  merely,  and  those  acting  under  his  order  entitled  to  pro. 
teotion.  This  seems  to  be  a  consequence  of  the  large  powers  conferred  in  other 
parts  of  the  act  At  common  law,  the  return  to  the  writ  might  have  been  oonclu. 
sive,  even  to  the  taking  away  of  the  officer's  power.  Now  it  is  otherwise.  An  is. 
sue  may  be  taken  upon  it  and  summarily  tried ;  and  even  should  the  return  show  ft 
case  out  of  the  officer's  jurisdiction,  yet  upon  such  issue  and  trial  he  might  adjudge 
the  contrary,  which  would  be  conclusive  till  reversed.  Even  in  the  two  strongest 
cases  agamst  his  power,  viz.  detention  by  United  States  process,  or  on  execution, 
&c  (2  R,  S.  406,  469,  ^  24,  42,)  the  statute  is,  not  that  on  the  refiim  of  <Ae  fact 
the  praoBer  shall  be  remanded,  but  only,  if  it  shaU  appear  that  he  is  thus  detain- 
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vrong  is  the  same  in  both.  The  only  difference  lies  in  the 
form  of  the  remedy.  Against  the  agents,  you  proceed  by  an 
ordinary  civil  suit  in  the  municipal  courts  of  the  country  where 
the  "wrong  was  committed  ;  or,  if  it  rise  to  the  dignity  of  a 


ed-— a  matter  on  which  issue  may  be  taken,  and  which  may  be  tried  punoant  to  J 
50.    {See  Yates  v.  The  People,  6  John.  Rep,  337.) 

One  who  is  incompetent  as  a  witness  may  yet  be  competent  to  verify  his  own 
case  by  affidavit,  for  the  purpose  of  obtaining  a  writ  of  habeas  corpus.  {DeLaey  v. 
Antoine,  7  Leigh's  Rep.  438.) 

Where  the  power  to  grant  the  writ  is  local  or  dependent  on  any  particular  fiict, 
it  is  said  to  be  the  better  method,  though  not  essential,  to  show,  on  the  face  of  the 
petition,  such  fact  as  entitles  the  officer  to  grant  it.  {CommontDealth  v.  Moore,  19 
Pick.  339.)  The  fact  may  doubtless  be  shown  by  an  affidavit  accompanying, 
though  collateral  to  the  petition. 

7.  Who  may  l^ne  the  itrit.]  Application  for  the  writ  must  be  made  by  petition 
signed  by  the  party  ^.  or  some  one  in  his  hehalf.  (2  R.  S.  466,  ^  25.)  It  was 
held  in  The  People  ex  rel.  Barry  v.  Mercein,  (3  Hilly  407,)  that,  under  the  statute, 
a  father  claiming  the  custody  of  his  infant  child  detained  by  another,  might  him- 
self sue  out  the  writ,  and  be  received  as  relator.  Indeed,  the  courts,  considering 
the  disability  of  infants,  will  generally  allow  any  one  to  appear  and  litigate  for 
them  in  good  faith,  as  a  next  friend  ;  and  this,  one  would  suppose,  should  be  espe- 
cially so  where  there  is  the  additional  disability  of  imprisonment.  The  object  of  the 
statute  might  often  be  defeated,  were  not  the  friends  of  prisoners  allowed  to  sue  out 
the  writ  without  waiting  to  obtain  authority  from  the  party  immediately  aggrieved. 
Hardly  any  court  or  judg«,  it  is  believed,  would  feel  warranted  in  refusing  the  writ 
merely  because  the  petition  was  not  signed  in  his  behalf  by  one  deriving  express 
authority  from  him.  The  common  law  right  was  clear  for  any  friend  of  the  pris. 
oner  as  well  as  agent  to  make  the  application.  In  the  proceedings  in  parliament 
in  the  case  of  Ashby  and  White,  the  dispute  arose  whether  the  writ  could  relieve 
against  a  conunitment  by  the  house  of  commons ;  and  one  resolution  of  the  lords, 
admitted  by  the  commons,  was,  **  that  every  Englishman  who  is  imprisoned  by 
any  authority  whatsoever,  has  an  undoubted  right,  by  his  agents  or  friends,  to  apply 
for  and  obtain  a  writ  of  habeas  corpus  in  order  to  procure  his  liberty  by  due 
course  of  law."  (14  How.  St.  TV.  814,  4M  resolution,  p.  825 ;  and  see  same  pro- 
ceedings, 8  Hargr.  St.  Tr.  141, 146.) 

The  very  point  decided  in  The  People  ex  rel.  Barry  v.  Mercein,  was  discussed, 
and  the  authorities  mostly  referred  to,  in  The  United  States  v.  Anderson,  (Cookers 
Rep.  143 ;)  and  again,  m  The  State  v.  Philpot,  (Dudl.  {Georgia)  Rep.  46.)  In 
both  cases  it  was  held  that  the  parent  had  a  right  to  the  writ  at  common  law.  The 
writ  may  issue  either  at  the  instance  of  the  prisoner,  or  any  one  who  has  a  right  to 
the  custody  of  such  prisonei^-«.  g.  special  bail.  {Halsey  v.  TreviUo,  6  Watts^ 
402.)  In  that  case,  W.  being  in  H.'b  custody  as  W.*s  special  bail,  the  latter  was 
taken  away  from  H.  by  capias.    Hdd,  that  H.  might  have  his  'prisoner  rattored 
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criminal  offence,  by  indictment.  Against  the  nation  itself,  no 
action,  technically  "so  called,  can  be  maintained  ;  but  you  may 
resort  to  a  war.  Whether  you  will  adopt  the  latter  alterna- 
tive or  not,  however,  is  entirely  at  your  option ;  as  much  so  as 


bj  habeaa  carpus.  The  father  being  conyictcd  of  felony,  and  in  custody  under 
sentence  of  transportation,  the  writ  was  granted  to  the  mother  to  take  their  child 
fiem  its  aunt  and  deliver  it  to  the  mother.  {Ex  parte  Baileyy  6  Dotol.  Pr.  Cos, 
31 1.)  It  is  not  necessary  that  there  should  exist  any  particular  legal  relation  between 
the  relator  and  the  prisoner.  Any  person  may  petition  for  him.  ( The  State  v.  Phil, 
pot,  Dudl,  (Georgia)  Rep.  42.) 

8.  Obligation  to  grant  the  writ.]  Tbe  writ  most,  on  a  proper  petition  being  present- 
ed, be  granted  without  delay,  under  a  penalty  of  $1000  for  refusing.  (2  R.  8. 467,  § 
28,  29.)  When  the  motion  for  a  writ  was  made  in  The  People  ex  reL  Barry  y.  Mer. 
eein,  (May  T.  1842,)  notice  haying  been  given,  the  application  was  opposed,  and  the 
ground  taken  that,  upon  the  cause  shown,  the  writ  must  plainly  be  unavailable.  Coun 
eel  remarked  on  the  doubt  thrown  out  by  Bronaon,  J.  (25  Wend.  82, 3,)  and  insisted 
that,  the  case  not  being  within  the  statute,  the  court  would  consider  the  question 
at  that  stage.  It  was  answered  however,  that  inasmuch  as  the  petition  was  ac 
cording  to  the  statute,  the  court  would  not  entertain  the  question.  Mr.  Justice 
Cowen  said,  the  statute  required  the  court  or  officer  to  allow  the  writ  under  a 
penalty,  on  a  petition  worded  and  verified  in  a  certain  form ;  and  that,  under  such 
a  provision,  it  must  not  be  expected  the  court  would  refuse  the  writ  where  there 
was  the  least  color  for  asking  it.  The  policy  of  this  provision  of  the  statute 
seems  to  be  questioned  by  Chancellor  Kent    (2  KenVe  Com.  29.) 

9.  Form  of  the  petition  under  the  statute,  and  how  verified.]  See2R.S.  467,  §  27. 

10.  To  whom  it  should  he  presented.]    &eo2R.S.  466,  §  25. 

11.  Writ  may  sometimes  issue  without  petition.]  See  2  R.  S.  468,  475,  6, 
^  32,  79,  81 ;  PeopU  y.  Mason,  (9  Wend.  505.) 

12.  When  the  officer  may  fix  the  compensation  for  bringing  up  the  jirMonsr.] 
See  2  i{.  iS.  476,  §  86. 

13.  The  form  of  the  writ  and  seal.]    See  2  i2.  <S.  467,  468,  475,  §§  29,  31,  76. 

14.  To  whom  directed.]  Qee2R.S.  468,  §  31.  It  may  be  directed  to  any  one 
who  has  the  prisoner  in  custody,  e.  g,  a  constable  to  whom  he  has  been  com. 
nutted  for  examination  or  to  be  conveyed  to  jail ;  (Commonwealth  v.  Ridgway,  2 
Ashm,  247 ;)  or  to  one^  charged  with  porticqiating  in  the  illegal  detention,  though 
he  be  not  the  immediate  actor  in  the  wrong.  (The  PeopU  ex  rel  Barry  v.  JKereem, 
3  HiU,  399,  406 ;  see  ante,  650,  pL  4.) 
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whether  you  will  proceed  by  civil  or  criminal  prosecalion 
against  the  agents  in  a  municipal  court.  But  in  neither  aspect 
is  the  trespass  itself  a  war.  The  error  of  Mr.  Webster  lies  in 
not  having  adverted  to  this  distinction.     He  confounds  the 


IS.  Day  and  place  of  return.]  The  retom  maybe  eitiier  on  a  day  eertain  to  be 
fixed  by  the  granting  power,  or  immediately ;  (2  R,  8.  475,  ^  76 ;)  the  place  in  all 
cases  to  be  specified.  {Id.  467,  i  29.)  By  a  recent  statute,  {Sem.  Laws  of  1837, 
eh.  240,  §  1,  p.  230,)  it  is  provided  that,  when  the  application  is  made  to  the  so- 
preme  court,  to  the  chanceUor,  or  a  justice  of  the  supreme  court,  in  cases  wheie  the 
prisoner  is  confined  in  a  county  other  than  where  the  court  [applied  to]  shaQ  then 
be  held,  or  officer  [applied  to]  reside,  such  court  may,  in  its  discretion,  and  such 
officer  may,  in  his  diseretioD,  make  audi  writ  returnable  before  some  oAer  officer 
authorized  to  issue  the  writ  in  the  county  where  the  prisoner  may  be  confined.  {See 
2  jBiut.  856.)  In  The  People  ex  rel.  Barry  v.  Mereein,  {Albany,  October  Tern, 
1840,)  the  siiqireme  court  being  ap(died  to  for  the  writ  by  a  ftither  to  bring  ixp  his 
child  detained  by  its  mother  in  the  city  of  New. York,  ordered  a  return  before  Mr. 
Justice  Oakley,  of  the  superior  court  of  that  city.  The  only  doubt  was,  whether 
the  child  could  be  deemed  a  prisoner  within  the  last  cited  statute.  {See  ante,  p. 
404.) 

During  the  session  of  a  court  of  oyer  and  termmer  in  any  county,  no  pRsoner 
can  be  remoyed  from  the  jail  of  the  county  by  habeas  corpus,  unless  it  be  made 
returnable  before  that  court.    (2  R.  S.  636,  §  27.) 

The  revised  statutes  neither  directly  affirm  nor  deny  that  a  justice  of  the  supreme 
court  may  allow  a  habeas  corpus  in  vacation  returnable  at  the  next  term  of  his  court 
la  The  People  v.  McLeod,  Mr.  Justice  Cowen  allowed  the  writ  in  vacation  returna- 
ble at  term ;  but  no  objection  having  been  made  on  that  ground,  the  proceeding 
wants  the  fwee  of  a  delibemto  precedent  Even  had  the  objection  been  raised  and 
allowed,  the  only  ejBTect  would  probably  have  been  the  granting  of  another  writ  by 
the  court  returnable  before  themselves  instanter;  and  so  there  was  nothing  to  be 
gained  by  making  the  point  The  conmion  law  practice  in  the  case  of  other  pre- 
rogative writs  is  to  move  for  them  in  open  court  and  make  them  returnable  before 
the  court  Many  acts  of  a  judicial  character  are,  however,  delegated  by  the  court 
to  a  judge  at  chambers ;  and  the  power  to  allow  such  writs  by  him,  returnable  in 
oowt,  may  doubtless  be  ro  delegated  by  rale  or  decision,  shodd  titat  be  fhooght 
proper.  Indeed,  the  habeas  corpus  returnable  in  court  seems  to  have  beeo  so  ir 
suable  at  common  law.    (3  Black.  Com.  131.) 

le.  Who  may  seres  the  wrU.]    See  2  it  i9. 475,  §  80. 

17.  Manner  of  ssnios.]    See  2  it.  .Sf.  476,  ^  80  to  83. 

18.  Duty  of  person  on  tehom  served  m  exeeuUng  and  retmmng  U.]  See  S  JL 
a.  469,  471,  474,  476,  ^  34,  36.  51,  69. 84, 85. 
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wcong  with  the  remedy.  And  yet,  if  his  friends  are  correct  in 
their  views  of  the  doctrine  he  holds,  had  the  agents  of  England 
come  in  any  other  guise  than  that  of  soldiers — ^had  any  other 
class  of  Canadians  committed  the  outrage  in  question,  he  would 

19.  TkU  duty  may  he  enforced  hy  aitaekment.]    See  3  iZ.  i9. 469,  $$  36,  87,  99 

SO.  Preeept  to  bring  up  the  primmer,]    See  3  jR.  i9.  469,  §  38. 

21.  PrtUBmofM  againH  delaye  and  evasioru  of  oervice  and  reiurti,]  See  3  R* 
S.  473, 474,  476,  ^  63  to  70,  and  §  83. 

5K3.  Notiee  of  the  proceeding.]  Notice  of  the  pioceediDg  must,  in  ease  of  custo. 
dj  on  civil  process,  be  given  to  the  party  interested,  as  required  bj  $  48.  {Bx  parte 
Beatty^  12  Wend.  229,  231 ;  The  People  v.  Pelham,  14  Wend.  48.)  If  the  custo. 
dy  be  on  a  criminal  accusation,  notice  is  to  be  gvrea  to  (he  district  attome j  of  the 
county  where  the  prisoner  is  detamed.  (2  R.  S,  471,  §  49 ;  u{.  569,  §  47,  old  ed^ 
amended  by  Sue.  Lawe  of  1837,  p.  231,  §  2.)  Notice  is  eqn^y  important  in  mm- 
ny  cases  other  than  imprisonment  by  process,  and  should  doubtless  be  required. 

23.  Amendment  of  the  writ.]  It  may  be  amended,  on  motkm,  like  any  other  piOb 
cess.    (Ex  parte  Daviee,  6  Dowl  Pr.  Caeee,  181.) 

34.  8t{fieieney  or  ineufficieney  of  the  rettem.]  As  to  this,  see  Bm,  Abr.  Hdbeao 
Corpue,  (B.)  pi.  7,  9,  10,  and  the  books  there  cited.  See  also  3  Hovd.  St.  TV. 
13,  Noy's  argument  that  the  return  must  not  be  merely  of  what  the  person  return- 
ing is  told  or  certified  by  another ;  admitted  by  the  Lord  Ch.  J.  id.  p.  52,  and  there 
illustrated  by  him.  The  return,  to  excuse  the  non-production  of  the  body,  must  bo 
not  only  that  the  prisoner  is  not  m  the  defendant's  euetody  ;  but  that  he  is  not  in 
his  poeseomon  or  power.  {Ex  parte  Stacy,  10  John.  R.  328,  331 ;  Commonweal^ 
T.  Chandler,  11  Maee.  R.  83,  85.)  Further  as  to  this  head  of  soffioieney,  see  1 
ChU.  Cr.  Law,  127. 

5^.  Amendment  of  the  return.]  The  court  may,  m  its  discretion,  allow  an  amend, 
ment  of  the  return.  It  was  formerly  doubted  whether  this  could  be  done  after 
filing  it  {Bac.  Abr.  Habeae  Corpue,  {B.)  pi.  12.)  See  Eden'e  caee,  (2  Maule  ^ 
Selw.  226,)  where  it  was  refused.  But  that  doubt  is  cleared  up  by  the  late  case  of 
Leonard  Wataon,  (9  Adolph.  ^  EUie,  731.)  It  may  be  amended  after  it  has  been 
filed.  When  the  return  is  put  m  and  read,  it  is  considered  as  filed.  {Id.)  Hie 
amendment  may  be  either  in  form  or  substance ;  {Anon.  10  Btod.  103  0  &&<!  ^  it 
be  not  troe,  the  pennn  who  makes  the  return  is  in  the  same  peril  as  if  the  &ct  had 
been  originaHy  returned.  (Id.)  It  follows  that  the  court  can  only  permit  the 
aoMndmeni;  not  make  it  Hie  actual  amendment  must  be  by  the  one  who  made 
Ihff- defcctiTe  i^siuni. 

Vol.  in.  83 
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have  had  no  difficulty  in  sanctioning  both  the  action  of  trespass 
and  the  indictment.  But  no  sooner  is  the  agent  clad  in  a  red 
coat  and  furnished  with  a  musket,  than  straightway  Mr.  Web- 
ster's faculties  become  confused.     The  whole  then  looks  *  to 


26.  Length  of  time  allowed  for  the  hearmg-^^mtody  in  the  meantime.]  The  return 
being  completed^  the  facta  it  containa  and  the  cause  of  confinement  and  reetramt 
are  to  be  immediately  enqmied  into.  (3  R.  S,  469,  (  40 ;  Me  post,  659,  pi  30.) 
By  a  eubsequent  aecUon,  power  is  gi^en  to  direct  as  to  the  custody  of  the  prisoner 
pending  the  enquiry.    {Id.  470,  (  47.) 

37.  Staying  proeeedinge.]  The  court  will  not  stay  proceedings  on  the  writ  be* 
cause  the  costs  of  a  former  proceedmg  in  the  same  matter  remam  mpaid.  {Tke 
People,  ex  rel.  Barry  y.  Mereein,  ante,  p,  407.) 

38.  Proeeedinge  on  return  being  admitted.]  The  fiicts  set  forth  in  the  retom 
bemg  admitted,  or  not  denied,  the  law  of  the  case  alone  is  to  be  enquired  into ; 
and  the  proceeding  is  the  same  as  if  the  retmn  were  formally  demmred  to. 

39.  The  return  may  be  denied  or  avoided.]  The  party  brought  up  may  deny  any  of 
the  material  facts  set  forth  in  the  return,  or  allege  any  fact  to  show,  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitied  to  his  discharge ;  which 
allegations  or  denials  shall  be  on  oath ;  and  thereupon  the  court  or  officer  shall 
proceed,  in  a  eummary  way,  to  hear  such  allegations  and  proofs  as  may  be  pio. 
dnced  in  support  of  the  imprisonment  or  detention,  or  against  the  same,  and  to 
dispose  of  the  party  as  the  justice  of  the  case  may  require.    (3  R,  8. 471,  ^  50.) 

30.  How  far  §  50  departs  from  the  common  law.]  This  section,  (3  R.  S.  471,  ^  50,) 
is  a  departure  from  the  common  law  in  two  respects,  at  most  Before  the  statute, 
the  return  was  conclusive,  and  none  of  the  fkcts  contained  in  it  could  be  oontroivertcd. 
Such,  at  all  eventB,  seems  to  hare  been  the  better  opmion.  If  the  retum  was  false, 
and  the  party  suing  out  the  writ  sustamed  damage  from  its  being  so,  his  only  reme. 
dy  was  by  action ;  and,  where  the  falsehood  of  the  return  operated  prejudicially  to 
the  administration  of  justice,  the  person  making  it  was  liable  to  be  indicted.  (See 
Bac.  Abr.  Hubeaa  Corpus,  (B.)  pL  II  and  13;  1  Chit  Cr.  Law,  137 ;  Remuy  r. 
Mayfield,  4  Hayw.  165;  Commonwealth  y.  Chandler,  11  Mass.  JSep.83— 85; 
King  V.  Clerk,  1 8alk.  349 ;  Paige,  senator,  in  Mercein  y.  The  People,  35  Wend.  98 ; 
Cowen,J.inThePeopUy.lltLeod,lHiU,4Xi4;  fiS  Wend.  571,  Sn.)  The  power 
of  the  officer  or  other  person  on  whom  the  writ  is  served,  to  make  a  declaratioo 
thus  conclusivB  in  his  own  favor,  was  deemed  an  evil ;  and  the  section  in  questioQ 
was  intended  for  the  two  purposes  of  enabling  the  prisoner  either  to  contest  the 
truth  of  the  facts  or  avoid  them  by  an  allegation  of  matter  aUunde  or  arising  ex  post 
facto.  {See  The  People  v.  MLeod,  1  iftU,  404;  35  Wend.  571, 573;  iieotserf  Notos, 
3J2.5.785.)    Where  the  retom  says  that  the  party  is  d0tafaMd4Nipraoesi^  the  as. 
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ffvr  like  lawfid  war^  that  both  the  civil  remedy  and  the  in- 
dictment are  merged.  So  he  instructed  the  attorney  general 
of  the  United  States  to  tell  Governor  Seward,  and  the  state  of 
New-York.    ^If  Governor  Seward  will  not  yield,'  was  virtual- 


Mtence  and  validitjof  the  piooeM  aie  the  only  fiicta  upon  which  iHoe  can  be  taken. 
These  alone  are  **  the  material  feicta**  within  $  50— not  whether  the  proces  was 
fomided  on  cofficient  evidence,  or  anj  evidence  at  all.  {,MatUr  of  Clark^  9  Wend. 
212,  220 ;  The  PeopU  v.  HtLeod,  1  HUl,  377,  25  Wend.  483 ;  Caee  of  the  Sheriff 
of  MiddUeex,  U  Adolph,  ^  EUie,  273.) 

The  mode  of  hearmg  by  summary  proof  was  brought  into  onr  system  from  the 
statute,  56  Geo.  3,  eh,  100,  §  3,  4.  {See  Revisert?  Notes,  3  R,  S.  785.)  This  provides 
that  the  judge  shall  **  proceed  to  ezamme  into  the  truth  of  the  facts  set  forth  in  such 
retum,  by  affidavit  or  by  affirmation,  &c.,  and  to  do  therein  as  to  justice  shall  ap- 
pertain**  &c.  {See  20  How,  St,  TV.  1133  to  1135.)  If  the  case  appear  donbtfol  to 
the  judge,  provision  is  made  for  bringmg  it  before  the  court,  which  may  **  proceed  to 
examme  into  the  truth  of  the  fisusts  set  forth  in  the  retum,  in  a  summary  way,  by 
affidavit"  &.C.,  and  to  order  and  determine  touching  the  discharging,  bailing  or  re. 
mending  of  the  party.  {Id.  p.  1135.)  The  like  proceedings  are  provided  for  in  casef 
where  the  AoieMcorpiif  is  issued  by  and  returnable  in  the  court  {Id.)  This  tat. 
ttte  does  not  extend  to  criminal  cases,  but  only  to  civil.  Ours  extends  to  both.  Itmay 
be  seen  by  reference  to  the  books  cited,  ante,  p,  647,  pi,  1,  as  to  the  history  of  the 
writ,  that  the  English  statute,  (56  Oeo,  3,)  was  passed  with  a  special  view  to  the  relief 
of  men  improperly  pressed  into  the  sea.8ervice.  But  neither  this  nor  our  own  statute 
was  mtended  as  an  authority  to  enquire  into  the  validity  of  writs,  warrants  or  other 
process,  florther  than  to  ascertain  whether  they  will  protect  the  party  suing  them 
out  or  the  officer  serving  or  executing  them.  The  right  to  enquire  into  the  validity 
of  the  process  returned,  is  probably  abont  coextensive  with  that  which  is  allowed 
in  an  action  for  folse  inqnisonment  If  the  object  be  to  impeach  it  as  irregular,  or 
as  founded  on  an  irregular  or  erroneous  judgment,  decree  or  conviction,  you  can  no 
more  enquire  of  such  things  collaterally  by  habeas  corpus^  than  by  action  or  indict- 
ment  Where  the  process  is  sufficient  to  protect  the  party  and  officer,  the  impria. 
onment  is  lawful,  and  must  be  relieved  against  by  direct  proceeding — e.  g.  a  writ 
of  error,  certiorari,  motion,  dtc.  If  it  be  regular  and  legal,  the  party  is  of  coune 
without  remedy,  and  must  submit  to  it  Thus,  in  England,  if  the  commitment  be 
under  process  in  a  civil  matter,  by  a  court  having  competent  jurisdiction,  although  it 
be  unfounded  in  foct  and  in  law,  and  that  known  to  the  king's  bench,  they  will  refuse 
to  enquire  into  the  merits  with  a  view  to  the  discharge  of  the  prisoner  on  htUteas  corpus. 
Such  a  case  they  held  not  to  be  within  the  56  Oeo,  3,  eh.  100,  ^  3,  4.  {Case  of  the 
Sheriff  of  MiddUsex,  11  Adolph,  ^  EUis,  273.)  So  in  The  PeopU  v.  Neoins,  (1 
AiU,  154,)  the  supreme  court  of  this  state  held,  that  inegularity  or  error  in  civil 
process  could  not  be  enquired  into.  And  again,  in  The  People  v.  M*Leod,  (1  HiU, 
377, 25  Wend.  483,)  the  prisoner  having  been  committed  by  the  order  of  a  competent 
court  on  indictment  found,  the  supreme  court  said  they  could  not  enquire  on  habeoo 
eorpus  whether  the  indictment  waa  weD  or  iU  founded  in  fact    See  also  Mattor  of 
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Ijr  hk  laBgaage,  ^  go  into  court  and  plead  the  red  coat  amd  the 
musket)  backed  by  the  corporate  seal  of  England.'  Gover^ 
Bor  Seward  was  unrelenting,  and  refused  to  be  fii^tenedl 
He  therefore  united  with  New- York  in  a  demurrer  to  the 


Clark,  (9  Wend,  212,  220,)  <S.  P.  u  to  ta«  raqtuitioii  of  a  fbgithr«  by  tiie  gorw. 
nor  of  a  neighboring  state. 

These  succeflsrye  adjudications  of  the  sopieme  court,  according  as  they  do  with 
what  was  held  in  the  case  cited  from  11  Adolph,  ^  EUia,  warrant  ns  in  saying 
that  the  denial  or  avoidance  authorized  by  §  50  of  our  habeoM  corpus  act,  girss  no 
greater  right  to  enquire  into  the  merits  on  which  the  process  of  commitment  is 
founded  than  was  allowed  by  the  common  law.  Yet  ami^e  room  is  left  fat  the 
operation  of  the  section.  The  return  is  undoubtedly  enquirable  into  as  to  all  the 
fuctB  contained  in  it ;  e.  g.  if  it  state  process  where  there  is  none,  or  piocessaf  a  di£. 
fercnt  nature  from  that  on  which  the  party  is  really  imfmsoned,  or  process  appaient- 
ly  good,  which  is  really  void.  The  applicatian  of  the  section,  moieoTer,  to  the  cases 
contemplated  by  the  56  Oeo,  3,  cA.  100— viz.  cases  of  imprisonment  without  process- 
is  especially  dear  and  quite  unrestricted.  This  kind  of  imprisonment  may  be 
nakedly  false,  or  under  pretence  of  private  right  claimed  by  one  person  over  anotfa. 
er ;  e.  g.  a  husband  over  his  wife,  a  parent  over  his  or  her  child,  a  master  over  his 
slave,  6lc.  So,  where  one  confines  his  relation  under  pretence  of  the  latter  being 
insane ;  or  his  domestics  or  scholars,  under  pretence  of  lawfrd  punishment,  Sea. 
Other  instances  of  imprisonment  without  process,  affording  scope  ibr  the  operation 
of  this  section  are,  where  the  authority  claimed  is  public  in  its  chancier ;  e.  g.  un. 
der  pretence  of  the  person  detained  having  been  duly  impressed  as  a  saQor,  or  en. 
listed  as  a  soldier,  6lc.  For  various  of  these  mstances.  See  the  Mowing  books  and 
cases:  2  Kenfa  Com.  193,  194  and  noUs;  Bae,  Ahr.  Habeas  Corpus,  (B.)  pi,  3, 
13 ',  Ex  parte  Floyd,  (11  Wend,  180  ;)  Mercein  v.  The  People,  (25  id.  72  to  TJ,) 
and  cases  there  cited;  fiR,S,BQ;  Clark's  case,  (1  Blachf,  Rep.  122;)  MaU 
ter  of  Waldron,  (13  John.  Rep.  419 ;)  Matter  of  WDowle,  (8  JoAii.  Rep. 
328;)  Chitti/'s  Cr.  Law,  123,  note  (A,);  Ruddles  executor  v.  Sen,  (10 
Leigh's  Rep.  467;)  Husted's  ease,  (1  John.  Cos.  136;)  Mutter  of  Fsrgu. 
son,  (9  John.  R.  239 ;)  Matter  of  Carlton,  (7  Cowen,  471 ;)  Matter  of  Stacy,  (10 
John.  R.  323;)  State  v.  Fraxer,  {Dudl.  {Georgia)  Rep.  42;)  Commowweaith  v. 
Harrison,  (11  Mass.  Rep.^;)  Same  v.  Cashing,  {id.  67 ;)  The  Stofe  v.  Pat. 
terson,  {Charlt,  Rep.  311 ;)  Commonwealth  v.  Murray,  (4  Sinn,  467 ;)  Commoiu 
wealth  V.  Robinson,  (1  Serg.  ^  Rawle,  353 ;)  Ex  parte  Roberts,  (2  HaWs  Law 
Joum.  192;)  The  State  w.  Wederstrandt,  (1  Charlt.  JR<rp.  213;)  The  State  r. 
PhUpot,  (Dudl  (Georgia)  Rep.  46 ;)  The  United  States  v.  Anderson,  {Cooi^s 
Rep.  143 ;)  State  v.  PZtme,  {Charlt.  Rep.  142 ;)  Same  v.  Bainhridge,  (1  JTmmi, 
71 ;)  Same  v.  Cloter,  (1  Harr,  N.  J.  Rep,  419 ;)  Matter  of  MUeheU,  {R,  M.  CharU. 
Rep.  489;)   Ex  parte  RaUton,  {id.  119.) 

The  enquiry  is  equally  open  as  to  the  meriti  when  a  mere  warrant  in  law  is  rdied 
on ;  as  where  an  officer  of  the  peace  arrests  for  violence  or  crime  committed  in  lus 


APPENDIX.  661 

pka;  and  the  supreme  court  felt  bound  to  allow  tlie  de- 
murrer. 

"  Are  Mr.  Webster  and  his  friends  really  aware  of  the  mis- 
erable aspect  which  such  a  plea  presents  1    There  are  said  to 


31.  ItnpriMonment  under  proee99 — wiUd  on  its  face.]  liVhere  the  imprisofniDent  n 
tmder  actual  procen  valid  on  its  fietce,  it  will  be  deemed  prima  facie  legal,  and 
the  priB(mer  must  assume  the  burthen  of  impeaching  its  validity  bj  showmg  a  want 
of  jurisdiction  in  the  magistrate  or  court  whence  it  emanated.  If  he  fail  in  thus 
impeaching  it,  his  body  is  to  be  remanded  to  custody.  Error,  irregularity  or  want 
of  form,  is  no  objection ;  nor  is  any  defect  which  may  be  amended  or  remedied  by 
a  further  entry  on  motion.  ( The  People  y.  Nevino,  I  HiU,  154,  and  the  eaoea  there 
eUed;  Case  of  the  Sheriff  of  Middlesex,  11  Aiolph.  ^  Ellis,  273,  and  the  eases 
there  dUd;  Ex  parU  Kearney,  7  Wheat.  38 ;  Ros^  case,  2  Pick.  165 ;  Rilei/'s 
ease,  id.  173 ;  Keliogg,  ExparU,  6  Verm.  Rep.  509.) 

32.  Imprisonment  under  process — wnd  on  its  face— jurisdiction.]  The  court  or 
magistrate  whose  process  is  under  enquiry  must  have  jurisdiction  of  the  subject 
matter,  person  and  process,  or  the  latter  will  be  void ;  and  it  is  essential  to  the 
validity  of  the  process  that  it  show  enough  on  its  face  to  characterize  it  as  legal ; 
at  least,  nothing  should  appear  to  the  contrary.  Whether  sufficient  be  shown,  is, 
in  several  respects,  matter  for  construction  and  intendment 

33.  Imprisonment  under  process— jurisdiction  as  to  subject  matter.]  The  court 
or  magistrate  issuing  criminal  process  must  have  power  to  take  cognizance  of  the 
erime  in  respect  to  which  the  warrant,  order  or  execution  purports  to  have  been 
issued.  If  it  have  such  power,  the  process  is  legal  so  far  as  subject  matter  is  con. 
cemed ;  and  it  cannot  be  enquired,  on  habeas  corpus,  whether  a  crime  was  really 
committed,  or  whether  there  was  sufficient  proof  to  warrant  the  issuing  of  the  pro- 
cess.  {See  Cowen  ^  HtWa  Notes  to  1  Phil  Ev.  993,  4  ;  Cave  v.  Mountain,  1 
Man.  j-  Orang.  257;  Ex  parte  Watkins,  3  Pet.  193,  203  ;  S toner  v.  State  of 
Missouri,  4  Missouri  Rep.  614.)  So  in  civil  cases :  if  the  court  or  magistrate  have 
jurisdiction  of  the  debt,  trespass  or  other  demand  or  ground  of  claim  mentioned  in 
the  warrant  of  arrest  or  commitment,  it  is  sufficient  as  to  subject  matter.  But  the 
process  is  void  in  either  case,  if  it  purport  to  be  for  a  matter  with  which  the  court 
<Mr  magistrate  has  no  legal  right  to  intermeddle.  {See  Cowen  ^  HUPs  Notes 
to  1  Phil  Ev.  993  to  997 ;  Ex  parte  Schultz,  6  Whart,  Rep.  269 ;  Regina 
T.  Chancy,  6  Dowl  Pr.  Cas.  281.) 

34.  Imprisonment  under  process— jurisdiction  of  the  person.]  So,  should  it  i^[ypear 
on  the  face  of  the  process  that  there  was  no  jurisdiction  of  the  person,  the  pro^ 
is  void.    {See  Cowen  ^  HiWs  Notes  to  1  PhU.  Ev.  997  to  1000.) 
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be  at  least  ten  thousand  troops  in  Canada,  and  the  number  can 
at  any  moment  be  indefinitely  augmented  by  volunteers.  Mr. 
Webster  declares  by  his  plea  that  all  these,  and  any  others  suita- 
bly tricked  out  for  the  occasion  in  military  costume,  their  lead- 


35.  Imprisonment  under  frooees-^jurisdietion  of  the  procese.'\  So,  if  the  conrt  or 
magistrate  from  whom  the  procesB  purports  to  have  isBued  had  not  jurisdiction  of 
the  process  itself;  in  other  words,  had  no  legal  right  to  issue  such  process.  {Ceiwen 
4>  HiWs  Notei  to  I  Phil,  Ev.  1 000  to  1002.)  See  an  instance  of  habeae  eorpue  for 
this  cause,  Com$nonwealth  v.  Sumner,  (5  Pick.  360.) 

36.  Imprieonment  under  process — other  jurisdictional  defects.]  Other  juiisdic 
tional  defects  appearing  upon  the  face  of  the  process  maj  render  it  void.  Thus, 
where  the  proceedings  are  summaiy,  heing  the  execution  of  a  limited  power,  it  may 
appear  that  an  essential  step  or  form  was  omitted,  by  which  the  power  was  not  well 
executed.  {Cowen  ^  HiWs  Notes  to  1  Phil  Ev,  1002;  Newman  v.  The  Earl 
of  Hardwicke,  8  Adolph,  ^  Ellis,  124.)  So,  that  the  court  or  magistrate  acted  in 
a  place  without  their  territorial  jurisdiction ;  or,  at  an  improper  time ;  or,  that  the 
court  was  not  properly  constituted,  &c.  {Cowen  ^  HUVs  Notes  to  1  Phil,  Ev, 
1003.)  Or,  the  process  may  not  state  the  cause  of  imprisonment  with  the  necss. 
sary  certamty.    {Ex  parte  Burford,  3  Craneh,  448.) 

So  much  as  to  process  void  on  its  face.  Its  being  so  is  clear  ground  of  discharge ; 
for  it  will  not  protect  cither  the  party  or  the  officer  who  executes  it.  (Cowen  ^ 
HilVs  Notes  to  1  Phil,  Ev.  1007.)  To  warrant  a  remand  on  habeas  corpus^  it 
should  be  sufficient  to  protect  both. 

37.  Imprisonment  under  civil  process— statute  authority  to  interfere.]  The  author, 
ity  given  by  2  i?.  jS*.  470,  §  43  to  interfere  with  the  process  of  courts  in  civil  cases, 
wUl  be  found  to  go  very  little,  if  any,  beyond  the  limits  above  laid  down.  The  in- 
stances are,  defect  of  jurisdiction  either  as  to  matter,  process,  place,  sum  or  penon ; 
{id.  subd.  1,  4,  6 ;)  where  the  process  is  void  by  reason  of  some  substantial  defect; 
{subd,  3 ;)  where  it  has  become  inoperative  by  reason  of  some  matter  ex  post  facto ; 
{subd,  2 ;)  and  where  the  person  holding  the  prisoner  under  the  process  is  not  legal, 
ly  authorized  to  execute  it    {Subd  5.) 

38.  ImpnsonmentunderprocesS'-^roesssirregul4sr  merely— -or  void.]  lliepenGD 
imprisoned  or  detained  will  not  be  entitled  to  be  discharged  on  the  ground  of  the 
process  being  merely  irregular  or  erroneous.  Upon  one  occasion,  as  appeared  to  the 
supreme  court  on  certiorari,  {May  Term,  1841,)  a  commissioiipr  dischaigod  a  man 
who  had  been  committed  on  execution  [precept]  by  the  court  of  chancery  for  not 
paying  damages  assessed  by  that  court  in  the  fbrm  of  a  fine  for  vioUting  an  injunc- 
tion. The  only  ground  of  discharge  urged  on  the  argument  was,  that  though  the 
court  could  fine  in  such  case,  there  was  no  express  provision  in  the  revised  statutes 
authorizing  it  to  imprison  far  noo^paymeni  of  tiie  fine.     Tho  deoiui  of  Ilia 
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er  bearing  the  corporate  seal  of  England,  may,  singly  or  in  files, 
enter  our  territory,  arrest  deserters,  criminals,  and  rebellious 
^  patriots,'  forage  on  and  kidnap  our  citizens,  burn,  kill,  and 
perpetrate  every  imaginable  outrage — and  if  such  soldiers. 


oommummer  ww  of  eouno  revened.  The  diacharge  in  The  People  t.  Nenina^  (1 
Hill,  154,)  a  like  ease,  would  seem  to  have  proceeded  in  disregard  of  the  dietine- 
tion  between  a  mere  defect  of  form  and  want  of  jurisdiction ;  or,  on  a  narrow  con- 
Btniction  of  the  word  proeeee  or  commitment.  An  mterfercDce  of  this  kind  by  an 
inferior  and  qiecial  jurisdiction,  with  process  emanating  from  a  superior  court,  is 
new  in  the  histcMry  of  the  writ  of  habeaa  corpus.  Yet  the  power  of  doing  so  has 
long  existed  in  certain  superior  courts.  These,  however,  kn'ftwing  that  relief  would 
be  about  as  promptly  and  much  more  correctly  administered  in  the  court  from 
which  the  process  issued,  left  it  to  the  action  of  that  couit  on  its  own  rules  of  prac- 
tice.  The  superior  courts,  whatever  may  have  been  the  case  originally,  finally  came 
to  exercise  the  right  of  framing  their  own  process,  and  adapting  it  to  the  exigencies 
of  then:  own  businets.  They  indeed  declared  the  extent  of  their  own  jurisdiction, 
and  enacted,  and  still  enact  their  own  rules  of  practice.  Among  other  things,  they 
amend  or  set  aside  their  own  process,  and  consequently  determine,  in  all  cases 
wherein  they  are  not  restrained  by  the  legislature,  when  a  man  shall  be  imprisoned, 
discharged  or  let  to  bail.  Their  forbearance  from  interfering  with  each  other's  pro. 
cess  because  of  its  behig  irregular  or  erroneous  meroly,  is  negatively  proved  by  all 
judicial  history.  Even  in  the  heated  controversy  between  the  common  pleas  and 
other  courts  on  the  accusation  of  trenching  upon  each  other's  jurisdiction  by  the  ac 
etiam  quo  minus,  &.C.,  we  do  not  learn  that  the  habeas  corpus  was  ever  thought  of. 
Iliis  too  was  a  jurisdictional  controversy,  and  the  writ  might  have  been  plausibly 
resorted  to  as  a  very  annoying,  if  not  an  efiectual  weapon.  By  this  practice  of 
confining  the  relief  to  the  original  jurisdiction,  much  litigation  was  prevented,  ei. 
ther  by  allowing  amendments,  or  refusing  to  grant  relief  founded  on  captious  ob- 
jections till  the  party  moving  should  stipulate  not  to  bring  an  action  for  the  irregular 
imprisonment.  No  such  thing  can  well  bo  done  on  habeas  corpus,  {Ex  parte 
Hill,  3  Carr.  ^  Fayne,  225.)  Though  the  writ  must  now  be  issued,  on  presenta- 
tion of  the  statute  petition,  at  the  peril  of  incurring  a  penalty  for  refusing,  {see  ante, 
pL  8,)  yet  it  by  no  means  follows  that,  having  been  issued,  its  power  mtut  be  exerted. 
(1  Chit,  Cr,  Law,  122 ;  per  Lord  Kenyon,  Ch,  J,  in  The  King  v.  Flower,  8  T.  R, 
324 ;  per  Dennison,  J,  in  Murray's  case,  1  WHs,  299,  300.)  It  is  therefore  be- 
lieved that  the  rules  of  the  common  law,  under  which  one  superior  court  rarely  al- 
lowed itself  to  interfere  with  the  process  of  another,  still  hold  their  full  sway,  and 
should,  indeed,  be  allowed  a  peculiar  force  when  the  power  of  a  single  magistrate 
is  invoked. 

It  is  true,  the  precaution  of  leaving  iiregrular  commitments  to  be  dealt  with  by 
motion  in  the  courts  whence  the  process  issued,  has  sometimes  been  overlook, 
ed.  It  was  so  in  £x  parte  Beatty,  (12  Wend,  229,)  where  the  supreme  court  dis- 
charged a  man  irregularly  committed  by  process  from  the  court  of  chancery.  So 
the  writ  falwi  sometimes  been  used  in  the  court  whence  the  process  issued,  as  a  sub. 
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instead  of  being  shot  down  as  Vandals,  are  sought  to  be  sabp 
jected  to  the  process  of  our  municipal  laws,  the  su£ferers  are  to 
be  told  that  they  are  without  redress;  that  they  must  drop 
their  prosecutions,  and  be  content  with  a  windy  remonstrance 


ttitnte  for  a  modoo,  or  the  order  of  a  judgo  at  ohamben.  ( Jontt  r.  EMmf^  17 
Mom,  Rep*  116;  and  9ee  per  Parker,  C,  J.,  m  V^hting  r.  Putnam,  id,  176.) 
Tho  supreme  court  of  New. York,  howerer,  refused  a  haheaeeorpuaBM  a  remedy  ftir 
trying  the  regularity  of  their  own  process ;  holding  the  case  proper  for  a  motioa 
only ;  {Bank  of  the  United  States  v.  Jenkine,  18  John,  R,  905,  907,  309 ;)  though 
they  conceded  the  power  to  reliere  either  way.  Hie  same  thing  was  done  in  Com- 
momoealth  r,  Whitney,  (10  Pick,  iZ4t^  43B,)  Hie  refiisal  to  relieve  by  Aokos  cor. 
pus  was  pnl  oit  the  obvious  ground,  that  relief  might  be  had  by  a  more  direct  pro. 
ceeding,  wherefai  all  Ibo  rigbti  of  the  parties  could  bo  more  efiectually  examined; 
and  that  it  was  therefom  the  duty  of  the  court,  in  tl&n  ojeroise  of  a  sound  discretion, 
to  deny  relief  by  the  writ  This  question  was  veiy  ably  discussed  by  Hoinblower,  Ch. 
J.  of  New  Jersey,  in  Peltier  v.  Pennington,  (2  Qreen'o  Rep,  312, 315,)  oo  a  habeaa 
eorpue  brought  for  relief  against  imprisonment  by  virtue  of  a  eapiao  ad  rotpoii 
dendum  ;  the  party  alleging  that  it  was  irregular,  and  the  imprieomnent  therefore  Ok. 
gal  and  void.  The  court  refused  to  enouire  in  this  foim ;  saying  the  party  must  resort 
to  his  motion.  {Id,  p,  315  to  320 ;  oee  The  State  t.  VThite,  Charlt,  Rep,  123; 
and  The  State  v.  Philpot,  Dudl.  {Georgia)  Rep,  46.)  A  single  commissioner  ezer- 
cising  the  right  to  review  the  decisbn  of  a  superior  court  is,  to  say  the  least,  mooh 
more  awkward ;  and  he  should,  perhaps,  in  aU  cases,  rather  refer  the  matter  to  a 
motion.  {See  remarke  of  Kent,  Ch,  J,  in  Yatet?  ease,  A  John,  R.  359,  360 ;  anil  of 
Cowen,J,  in  People  v.  Nevine,  1  HiU,  163  to  166 ;  Commonwealth  v.  Newton,  I 
Aehm.  10 ;  Ex  parte  Kearney,  7  Wheat,  38 ;  The  Commonwealth  v.  Hambright, 
4  Serg.  4-  Rawl;  l49.) 

In  Pennsylvania,  the  courts  will  relieve  on  habeae  eorpue  for  improper  impRsmu 
ment  on  their  own  process ;  {Reepublica  r.  Gaoler  of  Philadelphia,  2  Yeatee,  258 ;) 
but  uniformly  decline  thus  to  interfere  with  the  process  of  other  courts.  {Same  v. 
Same,  id,  349  ;  Commonwealth  v.  JV«t0ton,  1  Aehm.  10  ;  Same  v.  Hamkright,  4 
Serg,  4r  Rawle,  149.)  So  in  South  Carolma.  {Ex  parU  GUchriet,  4  BtCord,  233.) 

The  United  States  courts  have  no  right  to  relieve  by  habeae  eorpue  against  an 
arrest  under  process  from  a  state  magistmte  or  a  state  court,  even  though  the  pria. 
oner  belong  to  a  foreign  legation.    {Ex  parte  Cabrera,  I  Waeh,  C.  C,  Rep,  232.) 

There  are  two  cases  in  which  the  power  of  enquiry  is  very  closely  limited  by 
statute:  1.  Where  the  imprisonment  is  by  process  torn  a  court  or  judge  of  the 
United  States,  having  exclusive  jurisdiction,  either  originally,  or  by  a  prior  suit 
commenced ;  2.  Where  the  imprisonment  is  by  virtue  of  a  judgment,  decree  or  exe. 
oution  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction.  If  either  foet  ^»- 
pear  by  the  petition  for  the  writ,  it  should  not  be  granted ;  and  on  cither  appearing 
at  any  stage  of  the  enquiry,  the  prisoner  must  be  remanded.  (2  R.  S.  466» 
469,  470,  M  34,  42,  eubd,  1  ^  2.) 

A  wider  range  of  enquiry  is  allowed  as  to  oommitmento  for  contempt,    (i  94 
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like  that  of  Mr.  Webster,  to  be  followed  by  a  certain  number 
of  words  in  the  form  of  diplomatic  negotiation,  the  fruits  of 
which  may  be  realized  after  a  repetition  of  the  outrage  shall 
have  sent  them  to  their  graves! 


mtbd.  2,  and  §  42,  subd.  3.)  These  occupy  a  tort  of  middle  groimd.  The  ri|^t 
to  interfere  on  habeas  corpus  with  such  commitments  bj  a  superior  court,  came 
under  considenition  ia  The  People  v.  Netins,  (1  Ht7/,  154.)  There  it  was  held  that 
a  rule  of  court  without  a  precept  is  valid  as  process  to  the  sheriff,  even  though  the 
prior  proceedings  be  not  specified  in  the  rule ;  that  it  is  enough  if  the  rule  show  brief, 
ly  a  commitment  for  contempt,  with  the  sum  of  money  ordered  to  be  paid  either  di- 
rectly or  by  reference  to  some  other  rule  or  proceeding.  It  was  also  held  that  the 
rule  bcmg  defective  in  form,  is  not  a  sufficient  objection ;  and  though  irregular,  the 
commissioner  ought  not,  for  that  reason,  to  interfere.  Held  further,  that  jurisdiction 
must  be  intended.  It  was  conceded  that  an  inferior  court  or  magistrate  can  not  com- 
mit for  a  contempt  without  a  formal  warrant  {Id,)  Where  another  court  had  com- 
mitted  for  a  contempt,  the  supreme  court  of  the  United  States  held  the  case  equiva. 
lent  to  a  judgment  and  execution ;  and,  though  there  was  no  statute  restraining 
their  action,  it  appearing  that  the  other  court  had  competent  jurisdiction  and  might 
commit  for  contempt,  they  refused  to  interfere  on  habeas  corpus.  {Ex  parte  Kear. 
ney,  7  Wheat.  38 ;  see  The  State  v.  White,  Charlt.  Rep.  123,  S.  P.) 

On  a  commitment  by  final  process  upon  a  summary  conviction,  the  court  or  offi. 
car  may  examine  the  record  of  conviction ;  and  if  it  be  void,  he  may  discharge  the 
prisoner.  {Regina  v.  Chaney,  G  Dowl.  Pr.  Cas.  281,  and  cases  there  cited;  Anony 
mous,  1  Mod.  102  ;  Matter  of  Sioeatman,  1  Cowen,  144,  149  and  note  (c) ;  Bae.  Abr, 
Habeas  Corpus  {B)  pi.  13.)  But  if  there  be  doubt  of  its  validity,  the  party  should 
be  left  to  his  certiorari.  (Bac.  Abr.  Habeas  Corpus  {B)  pi.  13.)  The  process  of  com^ 
mitmcnt  upon  such  a  conviction  is  in  the  nature  of  an  execution.  ( I  Cowen,  150,  note 
{d)  and  the  cases  there  cited. )  The  court  will  not  discharge  from  such  process  witiu 
out  the  conviction  being  before  them.  {Bac.  Abr,  Habeas  Corpus  {B)  pi.  13 ;  Rex 
V.  Elwell,  2  Str,  794.)  It  must  be  removed  by  certiorari;  (Regina  v.  Chaney,  6 
Dowl.  Pr.  Cas,  281 ;)  and  if  it  be  not,  the  court  will  consider  the  recital  of  it  in 
the  process  of  commitment  as  true.  {Id. ;  see  Yates  v.  The  People,  6  John.  Rep. 
337, 516, 517,  and  the  cases  there  cited.)  Indeed,  final  process  may  in  all  cases  be 
impeached  by  showing  either  that  there  was  no  judgment,  decree,  conviction  &c. 
on  which  it  is  founded,  or,  that  the  judgment  &c.  is  absolutely  void.  {See 
Randolph's  case,  11  Am,  Jur.  338,  in  connection  with  id.  256;  Ex  parte  Be- 
atty,  12  Wend,  229;  Riley's  case,  2  Pick,  172;  2  iS.  i9.  470,  $  43,  suhd.  6.) 
The  judgment,  &c.  is  void  when  there  is  a  total  want  of  jurisdiction.  {See  Yates 
y.  The  People,  6  John.  Rep.  337 ;  KeUogg,  Ex  parU,  6  Verm.  Rep.  509,  511, 
per  CoUamer,  J.) 

The  rule  is  the  same  on  this  head  in  respect  to  ail  process.    If  there  was  no  legal 

power  to  render  the  judgment  or  decree,  or  issue  the  process,  there  was  no  compe. 

tent  court,  and  consequently  no  judgment  or  process.    All  is  coram  von  judiee 

and  void.    (Cowen  ^  HiWs  Notes  to  1  Phil.  800,  1.)    The  right  of  impeachme&t 
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''  Such  we  aver  to  be  the  natural  tendency  and  true  charac- 
ter of  the  doctrines  of  the  Websterian  school.  The  obvious 
want  of  either  principle  or  authority  to  support  them,  must  be 
our  apology  for  leaving  the  opinion  of  Judge  Cowen  to  speak 


however,  is  much  restricted  both  in  respect  to  inferior  and  superior  courts.  They 
are  in  general  the  final  judges  whether  the  subject  matter  was  within  their  juris, 
diction,  and  their  record  concludes.  {Cowen  j-  HiWs  Notes  to  1  PkU.  Ev.  994, 
1016,  1017 ;  Wood  v.  Peake,  8  John.  Rep.  69;  Rogers  v.  Bradskaw,  20  »rf.  739.) 
The  judgment  of  a  superior  court  concludes  as  to  jurisdiction  of  the  person.  {Cook 
v.  Darlings  18  Pick,  393  ;  see  S,  P.  conceded  in  Ferpioon  y.  Mahon,  11  Adolph. 
^  Ellis,  179.)  Even  in  the  case  of  inferior  courts,  jurisdiction  will  sometimes  be 
intended.  {See  the  books  cited  in  Hart  y.  Seixas,  21  Wend,  47,  8  ;  KeUogg,  Ex 
parte,  6  Vertn.  Rep.  509,  511.)  In  many  cases  too,  the  judgment  or  conviction 
of  an  inferior  court  must  be  received  as  conclusive  evidence  of  the  jurisdiction  of 
the  person ;  {Belts  v.  Bagley,  12  Pick,  572  ;)  as,  where  the  very  issue  tried  was 
whether  the  person  resided  in  a  certain  place,  or  belonged  to  a  certain  class,  the 
fiELct  being  necessary  to  confer  jurisdiction.  {Id;  and  see  Stoner  y.  State  of  Mis. 
souri,  4  Missouri  Rep,  614.) 

39.  Process  valid — arrest  or  detention  illegal.]  If  the  party  be  illegally  arrested 
or  detained,  though  tlie  process  be  valid,  this  is  ground  for  discharge.  Thua,  where 
the  arrest  was  without  the  territorial  jurisdiction  of  the  court,  {Pleasants  case,  11 
Am,  Jur.  257,)  the  prisoner  was  discharged.  So,  where  the  prisoner  was  carried 
before  a  justice  of  the  peace  residing  at  a  remote  distance,  (Rochester,)  when  other 
justices  resided  nearer,  before  one  of  whom  he  should  have  bdcn  carried.  {Ex 
parte  Beeching,  6  Dowl.  jr  Ryl-  209.)  In  the  last  case,  the  return  statmg  that 
the  prisoner  consented  to  be  carried  to  Rochester,  it  was  held  that  affidavits  might 
be  received  to  contradict  it  in  this  respect,  under  the  statute,  56  Geo.  3,  ek. 
100,  §  4.  {See  Respublica  v.  Gaoler  of  PhUa.  2  Yeates,  258 ;  Holsey  y.  TremUo, 
6  Watts,  402.) 

An  arrest  originally  lawful,  may  cease  to  be  so  by  matter  ex  post  facto;  as,  if  a 
fine  for  non-payment  of  which  the  prisoner  was  confined  be  paid,  or  he  be  pardoned, 
or  the  judgment  under  which  he  was  imprisoned  be  reversed ;  which  facts  may  be 
enquired  of  summarily  within  the  50th  section  of  our  statute.  ( The  People  v.  MLeod^ 
1  Hill,  404,  405 ;  25  Wend,  572.)  So,  where  in  a  civil  case  he  is,  after  judgment, 
discharged  under  a  statute  of  msolvency.  {The  State  v.  Ward,  3  Halst.  Rep,  120.) 
See  Cable  v.  Cooper,  (15  John,  Rep,  152,)  in  consequence  of  which  the  old  habeas 
corpus  act  was  extended  by  the  act  of  April,  1818,  ch.  277.  So,  doubtles, 
where  consent  has  once  been  given  by  the  creditor  that  the  prisoner  in  executkm 
might  go  at  large,  or  where  the  debt  has  been  satisfied,  &«. 

40.  Process  poid  in  a  crimindl  case—4iot  always  a  ground  for  discharge,]  In  a 
eriminal  oaie,  it  by  no  means  follows  that  a  prinner  conimitted  for  trial  is  to  be 
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for  itself,  to  all  who  have  a  disposition  to  understand  it.  Per- 
haps we  ha^e  bestowed  more  attention  upon  the  pamphlet  in 
question  than  its  claims  will  justify.  We  have,  however, 
deemed  it  proper  to  point  out  some  of  the  more  gross  peryer- 


discharged,  merely  because  the  warrant  is  void.  The  court  or  magistrate  having, 
in  such  case,  original  jurisdiction,  will  look  into  the  depoeitions,  or  otherwise  enquire 
whether  an  offence  has  been  committed ;  and  bail  or  remand  according  to  the  ezi. 
gency  of  the  case.  {Bac.  Abr.  Habeas  Corpus^  {B,)  j)2. 13 ;  Rex  v.  Horner ^  Cold. 
295,  297 ;  Bayley,  J.  in  Ex  parte  Page,  1  Barn,  j-  Aid.  568, 575 ;  Chit.  Cr.  Law, 
129 ;  2  jR.  £r.  470,  §  45 ;  Tayloe's  case,  5  Cowen,  39 ;  Rex  v.  Marks,  3  East, 
157.)  This  power  is  of  course  inapplicable  to  any  cases  beside  criminal  commit, 
ments  for  trial. 

Persons  committed  for  refusing  to  answer  and  make  disclosures  in  eases  pf  insol- 
Tcncy  may  be  dealt  with  in  a  similar  manner.    (1  R,  8,  800,  §  15.) 

41.  Of  bailing.]  Hie  question  of  bailing  in  criminal  cases  stands  entirely  inde. 
pendent  of  the  fiftieth  section  of  our  habeas  corpus  act,  (2  J2.  S.  471,)  being  suffi 
ciently  provided  for  at  common  law. 

4Si,  Bailing — misdemeanor.]  If  the  commitment  be  on  the  accusation  of  a  mere 
misdemeanor,  the  prisoner  may,  in  general,  be  let  to  boil ;  and  this,  whether  brought 
up  before  or  after  indictment 

43.  Bail  or  discharge— felony  before  indictment — extent  of  en^iry.]  In  case  the 
commitment  be  for  felony,  it  is  never  a  matter  of  course  to  let  the  prisoner  to  bail, 
much  lees  to  discharge  him.  But  the  prisoner  may,  if  brought  up  before  indict, 
ment,  insist  that  the  depoeitions  taken  before  the  committing  magistrate  be  looked 
into  as  a  part  of  the  documentary  authority  on  which  the  commitment  was  founded. 
For  this  purpose  copies  may  be  brought  up  by  certiorari.  (1  Chit.  Cr.  Law,  127.) 
So  the  originals  may  doubtless  be  looked  into,  or  copies  be  furnished  by  consent 
But  beyond  these  the  court  or  officer  cannot  with  propriety  go.  llie  strongest 
case  of  innocence  made  out  by  affidavit  or  other  exculpatory  proof,  will  not  be  re. 
ceived.  This  doctrine  is  abundantly  sustained  by  the  following  authorities: 
Rex  V.  Greenwood,  (2  Str.  1138;)  Rex  v.  Acton,  (id.  851;  1  Bamardist. 
K.  B.  250,  S.  C.J)  Rex  v.  Pamam,  (jCurmingh.  Rep,  96;)  Rex  v.  Homer,  (1 
Leach,  270,  4M  Lond.  ed.;  Cald.  Rep.  295,  S.  C.;)  1  Chit.  Cr.  Law,  128,  9; 
Petersd.  on  Bail.  521;  Bac.  Abr.  Bail  in  Crim.  Cas.  (D.)  These  were 
stated  and  approved  by  the  supreme  court  m  The  People  v.  M*Leod,  (1 
HiU,  394  to  397 ;)  and,  though  affidavits  which  were  not  before  the  committing 
magistrate  have  sometimes  been  used  without  objection,  or  by  consent,  it  is  be. 
lieved  no  case  can  be  found  where  this  use  was  ever  sanctioned  on  an  objection 
being  taken. 

In  1808,  the  question  was  ably  exaniined  by  Charlton  J.  (Georgia,)  on  habeas 


\ 
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sions  with  which  it  abounds.  In  doing  so,  we  have  necessarilj 
been  obliged  to  re-state  several  of  Judge  Cowen's  propositions. 
To  notice  the  numerous  minor  departures  from  the  rules  of  fair 
and  manly  criticism,  which  present  themselves  at  almost  every 


corptu  brin^g;  up  a  prisoner  charged  by  the  warrant  of  commitment  with  Btealin^ 
a  negro.  Several  of  the  authorities  referred  to  in  M'Leod's  case  were  cited,  and, 
on  the  strength  of  these  he  held,  that  even  before  indictment  the  court  could  not 
examine  beyond  the  original  depositions.     ( The  State  v.  Asselin,  Charlt,  Rep.  184.) 

i  44.  Bail  or  discharge— felony  after  indictment — extent  of  ejiquiry.]  A  fortiori^ 
said  the  supreme  court  in  The  People  v.  M'Leod,  (1  Hill^  397,)  such  affidavits 
cannot  be  noticed  on  habeas  carpus  after  indictment  found;  and  they  cited 
several  books  and  cases  to  show  that,  at  this  stage,  even  the  original  depositions  will 
not  be  looked  into.  (1  Chit.  Cr.  Law,  129  ;  Petersd.  on  Bail,  521 ;  Rex  v.  Dalton^ 
2  Str.  911 ;  Ld.  Mohun's  case,  1  Salk.  104 ;  Sutherland,  J,  in  Tayloe'scase,  5  Cou>. 
en,  56 ;  see  1  Hill,  393.)  The  court  observed  :  "  Nothing  is  better  settled  on  English 
authority  than  that,  on  habeas  corpus,  the  examination  as  to  guilt  or  innocence  can. 
not,  under  any  circumstances,  extend  beyond  the  depositions  or  proofii  upon  which 
the  prisoner  was  committed ;"  (1  Hill  394 ;)  and  they  had,  as  we  have  seen,  just 
before  shown  that  even  these  were  cut  off  by  indictment.  The  result  ia,  that  in  no 
case  will  the  oourt  go  behind  an  indictment  to  enquire  into  the  merits.  In  a  note 
to  The  People  v.  M'Leod,  (1  Hill,  393,  note  (c),)  two  American  cases  are  added  to 
the  same  point ;  viz.  The  Territory  v.  Benoit,  (1  Mart.  Lou.  Rep.  142,)  and  CoL 
Burr's  case,  C.  C.  U.  S.  before  Marshall,  Ch.  J.,  (1  Burr's  TV.  6y  Rob,  18  to  20, 
106,  306,  308.)  For  this,  there  are  two  reasons.  The  first  is  well  rendered  by 
Ruffin,  J.  in  The  State  v.  Mills,  (2  Dev.  Rep.  N.  Car.  421,  2,)  viz. :  "After  bill 
found,  a  defendant  is  presumed  to  be  guilty  to  most,  if  not  to  all  puiposes,  except 
that  of  a  fair  and  impartial  trial  before  a  petit  jury.  This  presumption  is  so  strong 
that  in  the  case  of  a  capital  felony  the  party  cannot  be  let  to  bail.*'  On  this  ground 
bail  appears  to  have  been  denied  by  Pattison,  J.  in  Regina  v.  Guttridge,  (9  Carr» 
4*  Payne,  228 ;)  and  by  Lord  Abinger,  C.  B.  in  Regina  v.  Chapman,  (8  id.  558.; 
In  the  last  case  the  Ld.  C.  B.  said,  he  knew  of  no  such  case  in  which  the  prisoner 
had  been  admitted  to  bail ;  and  though  he  conceded  that  he  might  bail  in  his  dis- 
cretion, yet  it  was  a  discretion,  he  said,  that  had  never  been  exercised.  The  other 
reason  is  given  in  Ld.  Mohun's  case.  He  being  accused  of  participating  in  a  duel 
between  Mr.  Coote  and  another,  in  which  Mr.  Coote  was  killed,  the  case  was  ex- 
amined before  a  coroner,  depositions  taken,  and  an  inquisition  of  murder  fomid. 
Lord  Holt,  C.  J.  at  his  chambers,  looked  into  the  depositions  taken  before  the  coro. 
ner  and  let  Lord  Mohun  to  bail.  On  the  last  day  of  Mich.  Term,  9  Wm.  3,  he 
appeared  in  the  court  of  king*s  bench,  and  his  counsel  nM>ved  that  the  bail  be 
continued,  alleging  that  the  same  witnesses  had  been  examined  before  the  gnnd 
jury  as  upon  the  inquisition  before  the  coroner.  But  it  was  answered, "  Thers 
would  be  a  difference  between  an  inquisition  found  before  the  coroner,  where  the 
depositioHS  are  in  writing  and  examinable,  and  an  indictment  of  murder  fixmd 
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page  of  the  pamphlet  would  so  swell  this  article  that,  as  regards 
them,  we  must  content  ourselres  with  giving  what  the  lawyers 
call  equitable  notice ;  that  is,  enough  to  put  on  their  guard  such 
parties  as  may  be  concerned  to  know  the  truth." 


before  a  grand  juzy,  where  the  evidence  ie  secret  and  they  are  awom  not  to  discover 
it ;  and  there  may  be  more  evidence  given  to  a  grand  jury  than  waa]'given  to 
the  coroner ;  and  more  evidence  may  he  aUo  given  upon  the  trial  than  was  giycn 
to  the  grand  jury,  for  the  party  may  conceal  part  of  hia  evidence  to  prevent  practi. 
eee"  The  conrt  inclined,  for  these  reasons,  to  commit  him ;  and  they  finally  did 
so,  on  learning  there  would  shortly  be  a  parliament,  intimating,  that  the  indictment 
might  be  removed  by  certiorari  before  the  lords,  who  might  bail  him  if  they  chose. 
It  is  evident  however  that  he  was  not  bailed  by  the  lords ;  for  at  his  trial,  about 
two  yeara  after,  (11  Wm,  3,)  he  was  brought  from  the  tower  in  custody  of  the  chief 
governor.  These  facts  are  all  clearly  collectable  from  the  report  of  the  trial,  (13 
Hew,  St.  TV.  ]  033,)  and  the  report  of  the  motion  to  continue  the  bail.  (Skin.  663.) 
A  more  fiill  history  of  the  case  is  here  given,  because  it  is  sometimes  said  that  the 
motion  to  coRfmu€  the  bail  was  at  Holt's  chambers;  whereas  it  was  iho  original 
motion  only  that  was  there  made.  Funniant  to  the  recognizance  then  taken.  Lord 
Mohun  appeared  in  open  court,  which  refused  to  continue  the  recognizance.  Instead 
of  being  let  to  bail  by  the  lords,  we  have  a  mere  intimation  in  Skinner  that  they 
might  bail.  Be  this  as  it  may,  however,  the  practice  has  been  considered  so  entirely 
settled  ever  since,  that  the  court  never  look  into  the  merits  on  the  question  of  bail, 
after  an  indictment  has  been  found.  Lord  Mohun'B  was  a  very  slight  case; 
and  he  was  finaUy  acquitted  unanimously,  on  the  ground  that  he  tried  to  prevent 
the  murder  of  IVfr.  Coote,  instead  of  having  promoted  it.  His  ofTcnce  did  not 
amount  even  to  manslaughter,  for  the  acquittal  was  general.  8o  Holt  doubtless 
saw  ifom  the  depositions.  The  very  opening  of  the  case  before  the  lords,  left 
room  to  infer  that  the  accused  started  with  the  design  to  prevent  the  duel,  by 
all  the  means  in  his  power.  Yet,  being  mdicted,  the  king's  bench  would  not 
enquire  even  into  the  origfinal  depositions.  Tlie  year  after  Lord  Mohun*s  acquittal, 
{Mich.  12  Wm.  3,)  Capt,  Kirk's  ease  (mentioned  5  Mod.  454,)  appears  to  have 
been  before  the  K.  B.  on  a  similar  application  to  bail.  {Bac.  Abr.  Bail  in  Cr.  Cos, 
{D)  marg.  note.)  The  book  says  the  resolution  was,  "  that  they  will  not  bail, 
after  a  bill  for  murder  found,  though  the  fact  were  plainly  manslaughter."  In 
The  State  v.  Rockafellow,  (1  Halst.  Rep,  332,)  affidavits  were  read  after  the 
indictment  was  quashed  ;  but  the  court,  for  reasons  independent  of  the  affidavits, 
declined  to  allow  bail.  In  the  case  of  State  v.  Hill,  (1  Rep,  Const.  Ct,  S.  Car. 
242,)  they  were  received  by  a  divided  court,  and  bail  allowed.  No  cases  were  cited 
which  sanctioned  this  practice  on  the  question  of  guilt ;  though  several  were,  to 
show  the  general  power  of  the  court  to  bail  in  all  cases.  Smith,  J.  dissenting,  todc 
the  correct  distinctiQii.  He  admitted  the  power,  but  relied  on  Lord  Mohun^s  ease 
as  oonclusive  against  the  propriety  of  its  exercise.  Farrington's  case  there  cited  as 
from  2  John.  222,  is  in  2  Jones,  222.  It  does  not  appear  in  Jones  to  what  ques- 
tion ftfiidavitB  wew  allowed.    It  is  not  said  they  were  received  to  disprove  the 
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ohaige.  The  case  of  Commonwealth  ex  reL  Norton  t.  Deacon,  (8  8erg,  ^  Rawle^ 
72,)  is  a  Tory  strong  iUusiration  of  the  rule  that  an  indictment  is  condiuiTe  evi- 
dence  of  ^^t,  on  a  proceeding  by  habeas  corpus. 

Since  the  decision  in  The  People  y.  M*Leod,  dilligent  search  seems  to  have  been 
made  by  Judge  Tallmadge  for  an  instance  in  which  some  court  has,  on  habeas 
corpus,  examined  the  merits,  after  indictment ;  and  he  has  succeeded  in  finding  only 
one ;  viz.  Jackson^s  ease,  decided  in  the  English  admiialty,  {Trin.  T,  4  Oeo.  I,)  on 
motion  to  bail  after  an  indictment  for  piracy,  {See  26  Wend.  693.)  This  would 
be  but  poor  authority,  at  best,  against  the  unbroken  series  of  decisions  in  ^tuo  king's 
bench  and  other  superior  courts  for  more  than  a  century.  {See  ante,  p,  644  to  646.) 
But  the  case  itself  was  oTerruled  by  Washington,  J.  of  the  supreme  court  of  the 
United  States,  A.  D.  1813.  There,  one  Reese  being  indicted  fat  piracy,  his  coon- 
sel  proposed  to  go  into  evidence  against  him,  to  show  that  ho  ought  to  be  bailed. 
But,  per  Washington,  J :  "  The  bill  of  indictment  being  found,  we  do  not  feel  our. 
selves  at  liberty  to  enquire  into  the  evidence  against  him.**  (United  States  v.  Reese, 
3  Wash.  C.  C.  Rep.  224.)  The  late  Chief  Justice  Spencer,  in  a  letter  appended  to 
Judge  TaUmadgc's  review,  (26  Wend.  700,  701,)  asserts  that,  under  the  legisla 
tion  of  New.York  "  the  fact  of  an  indictmerU  found,  even  for  murder,  raises  no  ob- 
jection to  a  discharge  or  bailing!"  It  is  enough  to  say  that  the  learned  writer  of 
the  letter  cites  no  express  enactment  giving  countenanee  to  his  rule ;  and  we  ought 
not,  unless  it  be  inevitable,  to  put  such  a  construction  upon  our  habeas  corpus  act 
as  would  work  complete  impunity  to  the  most  atrocious  offenders.  The  application 
of  M'Leod  was  bold  enough ;  but  the  rule  of  the  late  chief  justice  goes  even  further. 
M'Lcod  claimed  to  overcome  the  indictment  of  murder  and  be  discharged  by  his 
own  affidavit ;  for  he  produced  no  other  evidence  which  bore  even  the  form  of  legal 
authentication.  The  letters  of  Mr.  Webster  and  Mr.  Fox  were  no  more  than  naked 
hearsay,  and  were  founded  on  nothing  but  hearsay.  The  supreme  court  thought 
even  this  a  very  weak  case.  But,  according  to  Chief  Justice  Spencer,  an  indict- 
ment  for  murder  by  a  grttid  juiy  amounts  to  nothirtg.  Even  an  affidavit  of  the 
prisoner  himself  is  unnecessary  to  obtain  a  discharge ;  for  unless  the  attorney  gene, 
ral  can  produce  something  more  than  an  indictment,  **■  no  objection^*  exists,  and  the 
prison  doors  must  be  thrown  open !  It  is  still  believed,  however,  that  the  force  as. 
cribed  to  an  indictment  by  Ruffin,  J.  (cited  ante,  p.  668,)  remains  unshaken  either 
by  reason,  legislation  or  authority.  In  the  same  letter.  Chief  Justice  Spencer  refers 
to  an  enactment  drawn  by  himself,  which  he  thinks  authorizes  an  examination  into 
matters  aliunde.  He  admits  that  this  enactment  is  brought  into  the  revised  stat. 
utes ;  and  yet  the  supreme  court  have  twice  examined  the  very  provision  cited  by 
him  without  discovering  that  it  gives  color  for  looking  into  the  facts  on  which  pro. 
cess  is  founded.  The  fiftieth  section  of  2  R.  8. 471,  which  has  been  already  consider, 
ed,  {ante,  pi.  30,)  is  the  strongest.  This  section  was  vouched  in  the  Matter  of  Clark, 
(9  Wend.  212,  220.)  Clark  was  in  custody  under  process  on  a  charge  of  criminal 
fraud ;  and,  upon  habeas  corpus,  made  an  affidavit,  as  M'Leod  did,  that  he  was  not 
guilty.  Savage,  Ch.  J.  said :  "  The  forty.eighth  section  [fiftieth  in  second  edition] 
permits  the  party,  upon  return  of  the  habeas  corpus,  to  deny  on  oath  any  of  the  ma. 
terial  facts  set  forth  in  the  return,  or  allege  any  fiict  to  show  the  detention  unlaw, 
ful ;  and  then  the  court  or  officer  shall,  in  a  summary  way,  proceed  to  hear  proo6 
and  allegations,  and  dispose  of  the  party  as  justice  may  require.  Under  this  section 
the  prisoner  has  made  an  affidavit  denying  all  erimindlity  or  fraud,  ^.  charged 
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againtt  Atm,  ^c.  But  whether  he  is  guUty  or  not,  is  not  the  question  to  be  decided 
here ;  it  is  whether  he  has  been  properly  charged  with  guilt,**  &c.  Unless  an  in. 
dictment  and  process  of  commitment  upon  it  have  been  nullified  by  statute,  M*Lood 
was  "  properly  charged  with  guilt;"  and  there  was  no  more  latitude  for  enquiry 
aliujide  than  the  common  law  allowed.    That,  we  have  seen,  was  none  at  all. 

Independently  of  and  collateral  to  the  merits  on  which  the  prosecution  is  found- 
ed, there  are  several  circumstances,  whether  arising  before  or  alter  indictment, 
which  may  entitle  to  bail.  One  is  a  clear  want  of  jurisdiction  over  the  subject 
matter.  {The  People  v.  M'Leod,  1  Hill,  406;  25  Wend,  573;  eee  anU,p,  661.) 
So,  if  the  facts  returned  be  fiilsified ;  as,  if  the  officer  return  an  order  of  commitment 
or  process  for  a  crime  not  bailable,  when  in  fact  it  is  for  some  other  crime  which  is 
bailable.  So,  if  a  prisoner  be  not  indicted  within  the  time  required  by  2  J2. 8,  635, 
^  26,  or,  if  indicted,  he  be  not  tried  the  earliest  opffOrtunity,  and  the  delay  be  not 
excused  as  provided  by  2  R,  S.  617,  §  28 — 30 ;  in  which  instances  he  may  be  dis. 
charged  or  bailed,  as  the  case  may  require.  {State  v.  Stalnaker,  2  Bret.  Rep,  44.) 
It  is  said,  if  the  prisoner  be  so  sick  as  to  be  in  danger  of  his  life,  he  may  be  bailed, 
even  after  indictment  for  murder ;  though  bail  was  denied,  the  sickness  not  endan- 
gering life.  (Kirk's  case,  5  Mod,  454.)  Bail  was  allowed  on  this  ground  in  a  case 
of  piracy,  after  indictment,  though  the  sickness  was  not  immediately  dangerous. 
{United  States  v.  Jones,  3  Wash.  C,  C.  Rep,  224.)  In  cases  of  crime  not  capital, 
bail  is  sometimes  allowed  at  any  time  before  trial,  with  consent  of  the  attorney 
general  or  district  attorney.  (1  Chit.  Cr,  Law,  129 ;  Selfridge^s  TV.  Pamphlet,) 
If  a  jury  have  disagreed  in  such  a  case,  and  been  discharged,  and  the  case  appear 
to  be  one  on  which  they  might  fairly  so  disagree  without  perverseness,  that  may 
also  form  a  ground  for  bail.  {Goodwin* s  caee,  5  City  Hall  Rec,  11,  49,  52;  1 
Wheel.  Cr,  Cos.  443.)  So,  where  an  indictment  ia  plainly  fiivolous,  as  if  it  be  for  a 
crime  not  known  to  the  law,  the  prisoner  may,  perhaps,  bo  let  to  bail.  The  statute 
above  cited,  authorizing  a  discharge  on  the  ground  that  a  trial  is  unreasonably  delay, 
ed,  does  not,  it  seems,  apply  to  a  person  out  on  bail ;  but  only  to  an  actual  prisoner. 
{Logan  ads.  The  State,  2  Const,  Rep,  S.  Car.  493.)  In  order  to  warrant  a  dig. 
charge  because  of  delay,  the  state  must  be  in  fault  (Bird  v.  The  State,  1  How, 
{Mississippi)  Rep.  163 ;  see  State  v.  Marco,  Charlt.  Rep.  24.) 

Considerable  of  unnecessary  doubt  and  confusion  in  respect  to  this  branch  of  tho 
law  is  sometimes  occasioned  by  a  careless  or  superficial  examination  of  the  cases. 
A  striking  example  is  flimished  in  the  observations  of  Judge  Talhnadge  upon  that 
part  of  the  qiinion  of  the  supreme  court  in  The  People  v.  M*Leod,  which  relates 
to  the  practice  on  habeas  corpus.  He  says :  **  The  principle  advanced  by  the 
iudge  (Gowen)  is,  that  a  man  chaiged  with  murder  by  the  finding  of  an  indict- 
ment by  a  grand  jury,  cannot,  under  any  drcumstanees,  be  admitted  to  bail,  or  be 
discharged  on  habeas  corpus ;"  (26  Wend.  692;)  and  he  then  occupies  several 
pages  in  an  attempt  to  show  that  so  broad  a  proposition  is  not  sustained  by  the  au- 
thorities. {Id,  p.  692  to  695.)  The  opinion  contains  no  such  proposition.  It  a£. 
firms  only  that,  on  habeas  corpus,  after  indictment,  evidence  ought  not  to  be  heard 
upon  the  question  of  gtdlt  or  innoeenee;  and  in  this  respect  it  but  rej^erates,  as  we 
have  seen,  the  almost  uniform  language  of  the  courts.  The  words,  under  any  eir- 
eumstances,  occur  in  the  opmion  only  once,  and  then  in  the  conneetioa  now  men* 
tioDed.    (35  Wend.  568;  1  HiU,  394.) 
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45.  Bail  or  diieharge  in  eoMea  offeUmif^  before  indictment^-depotitiotu  how  Mfu 
mated.]  The  coiirt  or  officer  does  not,  even  before  indictment,  examine  the  depo- 
■itioBs  with  a  view  finally  to  settle  the  question  of  guilt  or  innocence.  No  judg- 
ment  is  sought  to  be  formed  "  whether  the  fects  amount  to  a  felony  or  not ;  but 
merely  whether  enough  be  charged  to  justify  a  detainer  of  the  prisoner  and  put  him 
upon  his  trial."  (Rex  v.  Homer,  Cold,  295^  296.)  If  there  appear,  on  looking 
into  the  depositions,  a  sufficient  ground  laid  for  detaining  him,  he  is  to  be  remand- 
cd ;  but  if  not,  he  may  be  baUed.  {Id.  296,  7 ;  1  Leaek,  270,  4<A  Land,  ed, ; 
The  People  y.  M'Leod,  1  Hill,  396,  7,  and  rtoU;  see  United  States  y.  HamilUm^ 
3  DalL  17.)  The  question  on  the  evidence  is,  in  general,  not  whether  there  shall 
be  a  discharge,  in  whatever  mode  the  crime  may  be  expressed  in  the  warrant  of 
commitment ;  but  only  whether  the  pnsoner  may  be  let  to  bail.  {State  v.  Everett, 
DudL  Law  Rep,  S,  Car,  295, 299 ;  1  HiWs  N,  Y,  Rep,  398,  401,  tn  mU,)  More, 
over,  the  commitment  being  on  a  charge  of  felony,  the  rule  is  general,  not  to  say 
imiversal,  that  unless  the  case  appear  on  the  depositions  to  be  a  veiy  doubtful  one, 
the  prisoner  cannot  be  let  to  bail,  though  the  crime  be  not  capitaL  The  question 
whether  bail  should  be  allowed  by  reason  that  the  imprisonment  could  be  only  for 
a  term  of  years,  was  raised  in  Ex  parte  Tayloe,  (5  Cowen,  39.)  It  appears  to 
have  been  discussed  with  great  earnestness  and  ability.  The  coroner's  inquisition 
found  Tayloe  guilty  of  manslaughter  in  killing  his  school  fellow  at  Kindeihook 
Academy.  He  was  brought  before  the  supreme  court  on  habeas  corpus,  who  ex. 
amined  the  depositions ;  the  prisoner  offering  good  bail  for  his  appearance  and  trial. 
The  crime  was  punishable  in  the  state  prison  for  a  tenn  not  less  than  three  nor 
more  than  fourteen  years,  in  the  discretion  of  the  court ;  (see  3  R.  S,  811 ;)  and 
the  powers  of  the  supreme  court  and  their  duty  in  respect  to  bailing  prisonera  on 
habeas  corpus  were  the  same  then  as  now.  No  doubt  was  entertained  that  the 
crime  would  not  amount  to  one  of  a  higher  grade  than  mamdaughter.  It  was 
strenuously  insisted  that,  though  the  pioof  might  clearly  make  out  this  of- 
fence,  yet,  as  it  was  punishable  by  imprisonment  for  a  term  of  years  only,  the 
court  should  let  Tayloe  to  bail ;  it  being  understood  that  his  connections  were  rich 
and  capable  of  procuring  bail  in  such  an  amount  as  would  insure  his  appearance 
to  stand  his  trial.  'Counsel  insisted  that,  as  the  crime  was  neither  actually  nor 
technically  capital,  the  case  was  not  within  the  English  role  denying  bail  in  cases 
of  felony ;  the  punishment  in  England  being  capital.  The  supreme  court,  how- 
ever,  unanimously  refused  to  recognize  any  distinction,  and  put  the  case  on  the 
same  ground  as  if  the  punishment  had  been  capital ;  viz.  whether  the  evidence  col. 
lectable  from  the  depositions  left  the  question  of  manslaughter  in  serious  doubt. 
Thinking  it  did  not,  they  refused  to  receive  bail,  and  remanded  the  prisoner.  The 
court  felt  no  difficulty  from  the  coroner's  inquisiUon,  and  agreed  to  the  distinction 
that,  though  after  indictment  they  could  not  look  into  the  evidence,  yet  the  inqui- 
sition  fonned  no  impediment  All  the  more  material  English  cases  were  cited  to 
the  point  and  commented  upon,  and  maybe  more  readily  refieiTed  to  from  that  case 
than  from  any  quotations  which  can  be  made  here.  The  result  was  found  to  be 
that,  in  all  eyes  of  commitment  for  felony,  unless  there  be  serious  doubt  of  guilt 
on  the  people's  own  evidence,  it  is  not  a  case  for  bail ;  and  such  is  the  rule  at  ths 
present  day.  (See  United  States  y.  Johns.  4  DaU.  413, 413.  Cmmmymltk  t. 
TVosJt,  15  Mom.  Ittp.  377.) 
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Tbe  rale  in  Tayloe*8  eate  is  in  full  acoordance  with  the  gpirit  in  which  punidi. 
ments  have  been  mitigated  by  our  criminal  code.  The  principle  midonbtedly  was 
that,  while  the  amount  of  pmiishment  was  rednced,  the  certainty  of  Hs  infliction, 
at  least,  shonld  not  be  diminished.  The  crime  there  charged  and  the  punishment, 
though  not  capital,  were  stili  infamous ;  and,  in  such  cases,  where  no  reasonable 
doubt  of  guilt  arises  upon  the  evidence,  it  is  impossible  for  the  court  to  say  what 
pecuniary  forfeiture  will  compensate  the  consequences  of  impunity.  The  specula* 
tion  comprehends  not  only  the  individual  ease ;  but  the  interests  which  a  large 
community  have  m  the  faithful  execution  of  the  criminal  law.  Vigilance  and  cer- 
tainty in  this  respect  can  alone  insure  public  safety  and  tranquility.  Laxity,  while 
it  brings  the  administration  of  justice  into  contempt,  is  sure  to  result  in  the  greatest 
of  social  evils — the  indiscriminate  punishment  of  guilt  and  innocence  at  the  hands 
of  the  infuriated  multitude. 

Valid  process  alone,  both  in  criminal  and  civil  cases,  prima  facie  renders  it  oblig- 
atory on  the  court  or  officer  to  remand.  It  lies  with  the  party  suing  out  the  writ 
to  show  affirmatively  that  it  is  insufficient  to  authorize  his  detention.  This  follows 
fh>m  the  nature  of  the  writ.  In  cases  of  appeal,  or  those  in  nature  of  an  appeal, 
the  appellee  is  not  bound  to  begin  de  novo.  The  people  are,  therefore,  under  no  oblr> 
gation  to  produce  evidence,  even  in  cases  where  this  may  be  looked  into.  The  ac. 
cused  who  appeals  by  habeas  corpus,  must,  at  his  peril,  show  that  he  has  been  com- 
mitted upon  insufficient  evidence.  It  therefore  behooves  him  to  see  that  the  accus* 
ing  evidence  before  the  magistrate  is  reduced  to  the  fonn  of  depositions.  If  not, 
there  is  nothing  on  which  the  appellate  tribunal  can  proceed  in  letting  him  to  bail ; 
and  he  must,  therefore,  be  remanded  to  await  his  trial.  The  examining  magistrate 
enjoys  a  pecuHar  advantage,  whether  he  be  a  justice  of  the  peace  or  coroner,  for 
determining  the  weight  of  the  evidence.  It  is  made  the  duty  of  both  to  examine 
tne  witnesses  for  the  prosecution,  and  reduce  their  testimony  to  writing  in  the  fonn 
of  depositions.  If  the  investigation  be  before  a  justice,  he  is  moreover  to  take  the 
examination  of  the  prisoner,  which  he  is  also  to  reduce  to  writing ;  and  it  is  made 
his  duty,  on  request,  to  take  the  depositions  of  the  prisoner's  witnesses.  These  doc- 
uments are  always  accessible  to  the  parties  litigating  on  the  habeas  corpus,  where 
the  original  jurisdiction  has,  for  any  reason,  refused  to  bail.  They  are  either  in  the 
magistrate's  hands,  or  filed  in  the  proper  clerk's  office.  {See  2  R,  S,  592,  593 ; 
id.  622.)  These  magistrates  have  considerable  power  in  compelling  the  attendance 
of  witnesses.  (Id.  622 ;  1  Chit.  Cr.  Lav,  76.)  It  follows,  that  unless  the  com* 
mitting  magistrate  appear  clearly  to  have  eiicd  in  his  estimate  of  the  evidence,  the 
appellate  tribunal  should  not  overrule  the  decision  on  which  the  prisoner  was  com. 
mitted. 

Indeed,  the  question  whether  bail  shall  be  allowed  or  not,  is,  in  all  cases  of  fel- 
ony, purely  judicial,  not  only  before  the  appellate  court  or  officer,  but  before  tba 
committing  magistrate  or  court.  The  statutes,  in  giving  power  to  bail,  create  no 
ministerial  duty,  and  impose  no  obligation  beyond  what  rests  upon  any  judge  in  the 
exercise  of  his  powers  as  such.  Thus,  the  direction  to  the  court  or  officer  to  pro- 
ceed and  let  the  party  to  bail,  if  the  case  be  5ai^2e,  (2  £.  <9.  593,  §  30,)  althoci|^ 
mandatory  in  fonn,  can  only  mean  where  he  is  properly  bailable. '  A  literal  con- 
stroction  would  be  absurd.  In  one  sense,  all  criminals  are  bailable  on  habeas  cor* 
pus.    The  statutes  giving  the  origixial  power  of  bailing  to  magistrates  and  courts, 
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(2  R.  S.  593,  §§  30,  31,  32,  id,  610,  ^57,  58,  andue  Tke  FtofU  v.  Hi^pm,  10 
Wend,  464,)  must  doubtless  be  taken  in  the  same  sense.  The  duty  to  bail,  however, 
mm  been  supposed  to  be  mmisterial,  and  the  justice  or  other  officer  therefore  Migtd 
to  allow  bail  under  peril  of  a  prosecution.  {BaThQivar*9  Crim.  Threat,  501.)  Clearly 
the  remark  cannot  be  extended  beyond  a  mere  misdemeanor ;  and  the  aasertion  of 
an  absolute  obligation  bejrond  that,  must  have  been  an  inadyertencc  in  the  author 
of  this  exceUent  book.  In  cases  of  felony,  the  question  turns  on  the  weight  of  evi- 
dence ;  and  the  rule  of  judgment  is  in  this  respect  the  same,  whether  the  case  be 
before  a  justice  or  other  committing  court  or  magistrate,  or  before  a  court  or  com- 
missioner  upon  haheat  corpus.  If  any  distinction  exist,  it  is  in  favor  of  the  court 
or  officer  proceeding  cm  habeas  corpus ;  but  in  truth  there  is  none,  except  only  the 
distinction  of  power.  This  is  shown  with  great  success  by  Junius  in  his  letter  to 
Lord  Mansfield.  (2  Woodf.  Junius,  113,  115,  Phil,  ed,  of  1836,  LeUer  Lxvm.) 
He  lays  down  the  rule  as  it  may  be  collected  from  Tayloe^s  case  :  **  Favorable  cii^ 
cumstances,  alleged  before  a  judge,  may  justify  a  doubt  whether  the  prisoner  be 
guilty  or  not ;  and  where  the  guilt  is  doubtful,  a  presumption  of  innocence  should 
in  general  bo  admitted.  But  when  any  such  probable  circumstances  aie  alleged, 
they  alter  the  state  and  condition  of  the  prisoner.  Ho  is  no  longer  that  alLbuU 
convicted  felon  whom  the  law  intends,  and  who  by  law  is  not  bailable  at  aU."  The 
object  of  Junius  was  to  show  that  a  thief  taken  in  the  mainour  was  not  bailable 
even  on  habeas  corpus,  A  corrupt  exercise  of  power  cither  in  granting  or  denying 
bail,  is  punishable.  In  Rex  v.  Clarke,  (2  Sir.  1216,)  the  K.  B.  ordered  an  infer 
mation  against  a  justice  of  the  peace,  for  letting  to  bail  a  man  whom  he  had  com. 
mitted  on  a  charge  of  horse  stealing.  The  court  said  they  should  not  have  bailed 
him  thcmaolvcs.  In  Ex  parte  Allen,  (3  Nev.  f  Mann,  35,)  three  justices  at  fiirt 
let  a  man  charged  with  fel<xiy  to  bail ;  but  afterwards,  on  examining  other  witnenes, 
they  committed  him.    This  was  held  regular,  and  a  habeas  corpus  denied. 

It  has  be«n  said,  that  where  the  charge  appears  to  be- wholly  groundless  and 
without  suspicion,  the  prisoner  may  bo  discharged ;  and  the  rule  was  acted  on  in 
BoUman  §r  SwartwouVs  case,  (4  Cranch,  125;  see  1  Chitty  Cr.  Law,  128.) 
The  rule  was  also  acted  on  in  the  late  case  of  The  Commonwealth  y.  Ridgway, 
(2  iUftm.  247.) 

46.  Bail  after  eonoiction.]  It  is  said,  a  prisoner  may  be  let  to  bafl  even  after  con- 
viction, if  it  appear  that  there  is  doubt  on  the  law  of  the  case ;  and  especially  \rhete 
the  law  is  against  the  prosecution.  (Bac.  Abr.  353,  Bail  in  Cr.  Cas.  (D.) ;  and 
see  2  R.  8.  616,  §  23-26.) 

47.  BaU  after  sentence,]  The  party  may,  in  cases  not  capital,  sometimes  be 
bailed  after  sentence.  On  a  writ  of  error  being  brought,  the  chancellor,  a  justice 
of  the  supreme  court  or  a  circuit  judge  may  let  to  bail  on  habeas  corpus,  (2  jR. 
8.  620,  §  19,  in  connection  with  the  previous  §  14  of  the  same  art.)  Tiua  he 
will  always  refuse  to  do,  however,  unless  the  case  be  very  doubtful  on  the  meriti. 
{See  StaU  v.  Ward,  2  Hawksi'  Mlep,  443.) 

48.  Notice  of,  and  number  of  baa.]  If  the  object  be  to  obtain  bail,  notice  should  be 
giv6D  with  the  names  and  residence  of  the  pencms  proposed ;  and,  m  cases  of  fefo- 
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nj,  the  settled  conne  ie  to  reqane  four  penons  u  bail.  Thie  is  said  in  The  King  v. 
ShavD,  (6  DoidL  ^  Ryl  154,)  to  be  the  invariable  rule  of  the  king's  bench,  whose 
practice  gorems  the  sapreme  court  of  New. York  in  cases  not  otherwise  specially 
provided  lor.  Notice  should  be  given  fat  the  same  time  and  in  Ihe  same  manner  as 
in  civil  cases.    (1  CMt.  Cr,  Law,  98—100.) 

49.  Renumding  the  priioner,]  It  is  scarcely  necessary  to  observe  that,  where 
the  prisoner  is  neither  discharged  nor  bailed,  he  is  to  be  in  general  remanded  to  the 
original  custody.  That  custody  may  however  be  changed  when  it  shall  appear  le- 
gaily  to  belong  to  another.  (2  R.  8, 470,  §  46 ;  se«  Bac,  Abr.  Habeas  Corpus,  {B.) 
pi.  13;  1  Chit.  Cr,  Law,  123,  no<«  (A)  and  the  eases  there  eiUd,) 

50.  Re-commitment  for  the  same  cause.]  After  once  being  discharged,  the  pris- 
oner  is  protected  from  re-commitmcnt  for  the  same  cause,  under  a  very  severe  pen. 
alty,  if  the  re-commitment  be  with  knowledge.  The  exception  of  commitments 
for  causes  not  to  be  deemed  the  same,  are,  in  many  respects,  so  indefinite  as  to 
deter  any  prudent  officer  from  risking  a  litigation  on  the  penalty,  which  is  $1250  in 
all  cases,  be  the  matter  of  whatever  tiifling  consequence.  (2  R.  S.  473,  ^  61, 2.)  It  is 
remarkable  that,  even  where  an  adjudication  discharging  a  prisoner  has  been  rcvers. 
ed  on  certiorari,  it  is  not  mentioned  among  the  excepted  cases.  Probably  any 
court  of  appeal  might  be  protected  in  awarding  a  re-commitmcnt,  as  it  seems  the 
court  of  errors  may  on  the  cause  coming  there.  (^  73.)  Sec  a  case  of  lawful 
recommitment.  Ex  parte  Miiburn,  (9  Pet,  704.) 

In  YaUs  V.  Lansing,  (5  John,  R,  282,  9  id.  395,  S.  C.  on  error,)  it  was  held 
that  an  order  of  a  court  or  judge  for  recommitment,  being  a  judicial  act,  was  not 
within  the  then  statute  imposing  the  penalty ;  but  that  this  was  confined  to  ofiicers 
acting  ministerially.  Its  extension  to  judicial  ofHccn  was  denounced  as  a  perni- 
cious construction,  inasmuch  as  it  struck  at  judicial  independence.  The  present 
statute,  however,  has,  notwithstanding,  comprehended  judicial  acts  of  rc-commit- 
ment,  and  all  othera  done  knowingly.     (2 12.  jS.  473,  §  62.) 

51.  How  far  a  decision  on  habeas  corpus  shall  conclude  the  parties,]  The  provis- 
ions against  a  re-commitment  for  the  same  cause  would  seem  to  indicate  that  the 
courts  had  refused  to  regard  the  order  for  discharge  or  letting  to  bail  as  an  estoppel 
against  a  second  application.  In  the  case  of  Mercein  v.  The  People,  (25  Wend, 
64,)  a  £Either  obtained  a  habeas  corpus  for  his  infant  child,  detained  by  its  mother ; 
and  it  appeared  that  a  former  writ  had  been  sued  out,  upon  which  an  order  was 
made  refusing  to  interfere.  Held,  prima  facte,  a  bar.  On  another  writ  afterwards 
issued  out  of  the  supreme  court,  they  thought  the  former  proceedings  were  not  a 
bar  after  the  circumstances  had  so  far  changed  (e.  g.  by  the  child's  greater  age) 
as  to  render  it  proper,  beyond  all  reasonable  doubt,  that  the  father's  paramount  right 
should  be  enforced.  {The  People  exrel.  Barry  v.  Mercein,  ante,  399.)  And  see 
Commonwealth  v.  Addicks,  (2  Serg.  ^  Rawle,  174.)  In  Pennsylvania,  the  re- 
hearing on  a  BScanA  habeas  corpus  seems  to  depend  upon  whether  the  court  deem  it 
expedient.  Accordingly,  in  Ex  parte  Lawrence,  (5  Binn.  304,)  a  habeas  corpus 
was  applied  for  to  bring  up  the  body  of  one  clauned  as  a  slave,  but  who  (the  peCi- 
tkjD  aUeged)  was  free.    The  case  had  been  heard  before  upon  a  like  writ,  and  the 
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prisoner  remmnded.  The  court  dBclined  granting  the  aaccmd  apptication,  obnrvki^f 
that  the  party  might  resort  to  a  hamine  repUgiando.  They  added :  *'  The  oonrt 
are  not  however  to  be  understood  as  saying,  that  they  have  not  autfaonty  to  isne  a 
habeaa  corpus  in  sn<!h  a  case,  if  they  should  think  it  expedient."  A  previcfot  de- 
cision m  such  a  case  would  clearly  settle  no  right  of  property ;  for  if  it  did,  even 
the  homine  repUgiando  would  be  barred.  {See  aleo  The  StaU  v.  Frazer,  Dudl. 
(Georgia)  Rep^  42.)  The  Pennsylvania  doctrine  on  this  subject,  it  is  believed,  will 
be  found  analogous  to  that  held  by  the  New-York  courts  in  reelect  to  decisions 
made  upon  non^numerated  motions.  {See  The  People  esc  rel.  Barry  v.  Mercetn^ 
ante,  416,  417.)  See  further.  The  Commonwealth  v.  Hambright,  (4  Serg,  ^ 
RawU,  149.) 

52.  Habeas  corpus  act  applies  to  all  writs  of  habeas  corptw.]  It  is  declared 
that  the  several  provisions  of  the  habeas  corpus  act,  (2  R,  S,  462—477,)  **  flhall 
be  construed  to  apply,  so  fiur  as  they  may  be  applicable,  and  except  where  other- 
wise provided,  to  every  writ  of  habeas  corpus  authorized  to  be  issued  by  any  stai- 
ute  of  this  sUte."    (2  R.  S.  477,  §  88.) 

53.  Of  the  torit  of  certiorari  at  the  prisoner's  election.]  It  seems  to  be  almost 
peculiar  to  our  system,  that  the  prisoner  may,  at  his  pleasure,  instead  of  resorting  to 
a  habeas  corpus,  have  his  case  heard  on  a  certiorari,  directed  to  the  person  holding 
him  m  durance.  The  remedy  by  this  writ  is  nearly  concurrent  with  that  by  habeas 
corpus ;  and  the- directions  for  proceeding  under  it  are,  mutatis  mutandis,  the  same 
as  those  in  respect  to  the  latter.     (<Se«  2  A.  S,  466,  et  seq,) 

54.  Decision  upon  habeas  corpus  or  certiorari — how  reviewed,]  To  pfevent 
abuses  of  the  habeas  corpus  and  certiorari  among  the  multitude  of  magistrates 
holding  such  great  power  under  these  writs,  a  certiorari  is  allowed  to  the  sopieme 
court,  and  a  writ  of  error  thence  to  the  court  of  dernier  resort ;  (2  R.  8.  474, 
§§  71 — 73 ;)  a  proceeding,  however,  of  little  use.  The  statute  contains  no  pro- 
vision for  bringiug  up  the  evidence ;  and,  if  it  did,  the  certiorari  &c.  not  being  aU 
lowed  till  after  a  final  detemiination,  and  being  therefore  in  nature  of  a  writ  of  er. 
ror,  must  be  totally  inefficient  except  in  cases  where  positive  statute  or  common  law 
directions  appear  to  have  been  violated  on  the  face  of  the  record.  Independently 
of  these,  even  if  the  evidence  were  returnable,  the  decision  of  the  magistrate  being 
governed  by  his  own  discretion,  the  superior  court  cannot  interfere.  It  is  well  setr 
tied  that  error  is  not  predicable  in  a  superior  court  of  what  rests  in  the  discretion 
of  the  court  below ;  a  rule  which  cuts  oiF  all  remedy  by  writ  of  error,  or  certio- 
rari  in  nature  of  a  writ  of  error,  no  matter  how  flagrant  may  have  been  the  abuse 
of  discretion.  Even  rules  of  practice  and  precedents  can,  in  general,  serve  for 
no  more  than  mere  guides  of  discretion.  The  officer  having  cognizance  of  cases 
on  habeas  corpus,  may,  in  the  plentitude  of  his  'power,  disregard  them,  and  empty 
&e  jails  of  almost  every  prisoner  in  the  state,  for  whatever  crime  confined.  There 
have  been  but  few  instances  of  review  in  the  higher  courts — all  in  civil  cases. 
These  are  at  best  expensive  and  dilatory,  and  must  always  prove  unsatis&etoiy^ 
&om  the  ease  with  which  they  can  be  eluded  by  the  prisoner  whom  the  court  below 
may  have  improvidently  discharged. 

Whether  a  writ  of  error  will  in  any  case  lie  to  remove  a  judgment  on  habeas 
corpus  rendered  by  a  state  court,  to  the  supreme  court  of  the  United  States,  guers. 
{See  Holmes  v.  Jnmison,  14  Pet.  540.) 
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ABATEMENT  OF  NUISANCE. 
^e  Nuisance,  7  to  10. 

ABORTION. 
See  GuMiNAL  Law,  1. 


ABSENT  AND  ABSCONDING 
DEBTORS. 

See  EviDKNCE,  13. 
Shbriff,  1  to  3. 


ACCESSORY. 
See  Larcxnt,  3. 


ACCORD  AND  SATISFACTION. 
See  Fleadino,  1. 

ACCOUNT,  ACTION  OF. 

1.  The  action  of  account  is  one  of  the 
moflt  difficult,  dilatory  and  ezpennYe 
ones  known  to  the  law ;  and  partiefl 
resorlinfr  to  it  must  be  held  to  tiie  an. 
cient  rales  of  pleading,  subject  only 
to  such  alterations  as  may  have  been 
made  by  the  legislatuie.  Per  Bron. 
iON,  J.  MeMurray  v.  Maw9on  ad- 
miniefratrix,  ^e.  *    59 


3.  Our  statute  {U  H.  8,  306,  itd  ed.) 
does  not  call  for  greater  countenance 
to  the  action  of  account  than  was  for. 
merly  given  to  it,  nor  dispense  with 
any  of  the  old  forms  of  pioceeding 
previous  to  the  judgment  of  quod  com- 
putet   Per  CowEN,  J.  id 

3.  A  declaration  in  an  action  of  account, 
charging  the  defendant  as  receiver  of 
moneys  of  the  plaintiff^  either  general- 
ly,  or  specially  as  partner,  is  bad,  nn. 
less  it  ^ow  by  wkoee  hands  they  were 
received.  id 


4.  In  general,  an  action  of  account  will 
not  lie  between  partners,  unless  the 
partnership  be  mercantile ;  and  hence, 
the  declaration  must  show  such  to 
have  been  its  character,  or  it  will  be 
bad.  id 

5.  Quere,  whether  the  action  will  Uo 
even  in  the  case  of  a  mercantile  part- 
nership, where  there  are  more  than 
two  partners  ?    Per  Cowen,  J.        id 

6.  No  action  of  account  lies  between 
joint  tenants  and  tenants  in  C(»mnon 
of  goods,  where  they  occupy  the  goods 
in  common  ;  nor  in  a  case  of  separate 
occupation  by  the  defendant,  unless 
he  has  been  appointed  bailiff  of  the 
plaintiff's  sfaajfe.    Per  Coweh,  J.    id 

?.  The  same  rule  prevails,  it  seeint,  as 
between  partners  who  are  not  mer- 
chants.   Per  CowEN,  J.  id 

8.  Adeclamtioninanactionofaocount, 
charging   the  defendant  as   hnliff, 
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must  describe  the  goods  of  which  he 
had  the  care  and  management        id 


9.  Even  if  one  partner,  as  such,  could 
maintain  account  against  his  copart. 
ner,  charging  him  as  bailiff  of  their 
joint  effiBcts,  the  declaration  would  be 
bad,  unless  it  expressly  showed  that 
the  defendant  haa  received  more  than 
his  just  share  or  proportion.  id 


ACKNOWLEDGMENT  OF  DEED. 
See  Deed,  2. 


ACQUITTAL  OF  CO-DEFEN- 
DANT. 

See  Joorr.WRONGDOEEs. 


ACTION. 

1.  Costs  ordered  to  be  paid  by  a  court 
of  common  pleas  on  tilie  decision  of  a 
medal  motion,  may  be  recovered  in 
tnis  court  by  action  of  debt,  if  it  ap- 
pear  that  by  reason  of  the  defendant's 
residence  out  of  the  jurisdiction  of  the 
common  pleas  he  cannot  be  proceeded 
against  by  attachment.  McDougall 
V.  Riehardeon,  558 

2.  In  general,  an  action  upon  a  recogni- 
zance  of  bail  must  be  brought  in  the 
court  where  the  judgment  agahist  the 
principal  was  recovered;  but  if  the 
judgment  was  in  a  court  of  common 
pleas,  the  suit  may  be  brought  in  this 
court,  provided  either  of  the  defen. 
dants  has  removed  out  of  the  jurisdic 
tion  of  the  conmion  pleas.  id 

See  Account,  Action  of. 

Assignor  and  Assignee,  1,  2,  6, 

7,11. 
AssuHPsrr. 
Attorney,  5, 6. 
Attorney  and  Client. 
Bailbient,  3,  4,  6. 
Banks  and  Banking  Assocutions. 
Bills  of  Exchange  and  FRomsao. 

RT  Notes,  1,9, 29. 
Bond. 

Certiorari,  2. 
CoRPORAnoN,  1  to  4,  6,  9  to  14, 

20,  2L 
Covenant. 
Ejeotmbmt. 


See 


Election  of  Actionb. 

Fences. 

Guardian. 

Inn  and  Tavern. 

Landlord  and  Tenant,  1,  2- 

New-York,  Citt  of,  10  to  12. 

Office  and  Officer,  1  to  7, 14. 

Principal  and  Agent,  1  to  12. 

Replevin. 

Roads  and  Highways,  7,  8, 11 

Sheriff,  4. 

Slander. 

Statutes,  1, 2,  6,  7. 

Trbbpasb. 


ACT  OF  GOD. 
See  Bond,  3. 

ADMINISTRATOR. 

See  Executors  and  ADKUiiffrftATORB. 
Limitations,  Statute  of. 


ADMISSION  OR  DECLARA. 
TION. 

See  Criminal  Law,  22. 
Estoppel  in  Pais. 
Evidence,  3,  4, 14. 
Infant,  2  to  5. 
Nuisance,  4. 

Office  and  Officer,  5  to  7. 
Principal  and  Agent,  17  to  20. 


ADVERSE  POSSESSION. 

1.  Under  the  revised  statutes,  as  for. 
merly,  if  an  advene  poiMoamon  coin, 
mence  in  the  lifetime  of  the  aneestor, 
it  will  continue  to  run  agamst  the  heir, 
notwithstanding  any  existing  Hud^KilL 
t^  on  the  part  of  the  latter  when  the 
right  accrues  to  him  or  her.  Fleming 
and  wife  v.  Chritwold,  S 

2.  The  rif^t  of  a  tenant  or  one  claim- 
ing unaer  him  to  set  up  an  advene 
possession,  does  not  depend  upon  the 
landlord's  right  to  receive  rent,  bat 
imon  his  power  to  enter.  H.  A  J. 
Famng  V.  Sehenck,  344 

3.  Accordingly,  where  the  defimdant  in 
ejectment  set  up  an  adverse  pumwinn 
in  one  who,  as  vtrs  shown,  enlond 
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■nder  the  plaintifK*  ancestor  by  Tirtae 
of  a  lease  for  yean  leserving  an  an* 
nnal  rent;  A«M,  that  the  lease  was 
sufficient  to  repel  tlie  defence,  though 
the  circumstances  were  such  as  to 
warrant  the  presumption  of  an  extin- 
guishment  of  the  entire  rent  shortly 
after  the  term  commenced.  id 

4.  An  adverse  possession  of  at  least  25 
yeaiB  must  be  shown  in  order  to  bar 
a  right  of  entry,  where  the  old  stat- 
nte  of  limitations  commenced  running 
before  the  revised  statutes  went  into 
operation.  id 


AFFIDAVIT. 

1.  In  order  to  authenticate  affidavits 
taken  in  another  state,  pursuant  to  2 
R.  S,  396,  §  25,  it  is  not  necessaiy  to 
follow  the  letter  of  the  statute ;  a  sub- 
stantial compliance  with  its  provisions 
is  sufficient.  The  Manufacturers  ^ 
Mechanictf  Bank  of  the  Northern 
Liberties  in  the  Co,  of  Philadelphia 
V.  Cowden  and  others,  461 

2.  Accordingly,  where  an  affidavit  pur- 
ported to  nave  been  taken  before  £. 
L. "  President  judge  8th  district.  Pa.," 
and  then  foUowed  a  certificate  under 
the  seal  of  the  court  of  common  pleas 
of  Lycoming  county.  Pa.,  thus :  "  I, 
H.  M.,  Prouonotary  of  the  court  of 
common  pleas  of  the  county  of  Lyco. 
ming,  witnin  the  8th  judicial  district 
of  Pennsylvania,  do  hereby  certify 
that  £.  L.  whose  name  is  subscribed 
&c.  is  president  judge  of  the  court  of 
conmion  pleas  of  the  8th  judicial  dis. 
trict,'*  &c. :  Held,  a  sufficient  authen- 
tication to  allow  the  affidavit  to  be 
read.  id 


See  Court  or  a  JfTsnos  op  thb  Pkaok, 
1  to  4,  29. 
Feactice,  2,  4  to  6, 10, 24  to  26. 


AFFIDAVIT  OF  MERITS. 
See  Pkaotici,  8, 9, 24  to  26. 

AGENT. 

S§§  ASfUXPSIT. 

ArroufiT,  S  to  6. 


See  Attoinkt  and  Client. 

Bills  of  Ezohange  and  Pkoii 

Rv  Notes,  28  to  31. 
Corporation,  12,  13,  18,  20,  21. 
Criminal  Law,  10,  16. 
Evidence,  2. 
New- York,  City  of,  10. 
Power,  9  to  16. 
Principal  and  Agent. 


AGISTER. 
See  Lien,  13. 

ALDERMEN. 

See  New-York,  Cmr  op,  9. 


ALIEN. 

1.  A  person  bom  in  this  country,  but 
who  left  it  in  July,  1783,  and  never  re- 
turned, is  an  alien,  and  incapable  of 
taking  lands  by  descent  Orser  and 
others  V.  Hoagf  79 

2.  The  right  to  inherit  depends  upon 
the  existing  state  of  allegiance  at  the 
time  of  the  descent  cast  id 


3.  Where  a  person  dies,  leaving  issue, 
some  of  whom  are  aliens,  and  others 
citizens,  the  former  are  not  deemed 
his  heirs  at  law ;  but  the  estate  de. 
scends  to  the  latter  in  the  same  man- 
ner as  if  there  were  no  other  issue  in 
existence.  id 


4.  The  treaties  of  1783  and  1794  be. 
tween  the  United  States  and  Great 
Britain,  only  provide  for  then  existing 
titles;  and,  consequently,  no  claim 
to  lands  can  be  established  in  virtue 
of  either,  where  the  claimant  is  unable 
to  show  a  title  in  himself  or  his  ances- 
tor  at  the  time  the  treaty  was  made. 

id 

5.  O.,  a  native  of  the  colony  of  New. 
York,  resided  and  owned  land  in  this 
state  after  the  declaration  of  indepen- 
dence. In  July,  1783,  he  with  hk 
family,  except  J.,  his  eldest  son,  left 
for  Nova  Scotia.  O.  died  on  the 
passage,  but  his  family  proceeded  to 
Nova  Scotia  where  they  settled,  and 
ever  afterwards  resided  in  the  Bkittth 
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piovincet.  J.  itniMned  in  this  state, 
in  tbe  oecupatioa  of  the  kind,  until 
about  1838,  when  he  died,  leaving 
several  ehildren.  Held,  that  all  of 
O.'s  childreii,  except  J.,  were  aliene, 
incapable  of  taking  by  descent,  and 
that,  as  against  them,  the  land  belon|r. 
ed  to  the  chUdien  of  J.  td 

6.  The  case  of  Jacfuon  ex  dem,  Oanae- 
voort  V.  Lutm,  (3  John,  Cos.  109,) 
in  part  overruled  m 


ALLEGATION  AND  PROOF. 

See  Court  of  a  Justice  or  thb  Peace, 

13, 17  to  19. 
Criminal  Law,  I  to  5,  23,  25,  26, 

29,  31. 
Larceny,  1. 
Murder. 
Nuisance,  5. 

Practice  at  the  Trial,  3,  4. 
Slander,  6,  7,  9, 12. 


ALLEGIANCE. 
See  Alien,  1,2. 

ALTERATION  OF  DEPOSITION. 

See  Depositions  m  Crixinal  Cases, 
87  to  29. 

AMENDMENT. 

See  Costs,  1. 

Court  op  a  Justice  of  the  Peace, 

9,32. 
Habeas  Corfus,  26,  28. 
Practice,  22. 

APPEAL. 

Ast  Canal  Affraisbmint. 

Court  of  a  Justice  of  tbb  Peace, 

40,46. 
Court  Martial,  10, 11. 
Office  and  OFnoERt  14. 
Roam  and  Hiobwajs,  1  to  5«  12 

to  14 

fc4'SDTU,  5. 


APPRAISEMENT  OF  DAMAGES. 

Sm  Canal  AFPRAiSEiONT. 
Fences,  6,  7. 
Interest,  2  to  6. 
New-York,  Cnr  of,  11. 
Roads  and  Hiohwats,  6  to  8. 


APPRENTICE. 
See  PAtorr  and  Childu 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  27,  28. 

Practice  at  the  Trial,  3, 4. 

ASSIGNMENT. 

Se§  ASSIONOR  AND  ASSIONKE. 

ASSIGNOR  AND  ASSIGNEE. 

1.  The  aangnee  of  a  pemonal  oootiact 
cannot  sue  for  a  breach  of  it  in  his 
own  name,  even  thondli  the  asngiu 
ment  was  made  with  the  consent  of 
the  defendant ;  but  to  give  such  right 
there  must  be  an  express  promise  by 
the  latter  to  be  rmonsible  to  the  as. 
signee.  Jeseel  v.  7^  William§burgh 
Insurance  Company,  88 

2.  Accordinelyf  where  a  fire  policy  was 
assigned  by  the  insured,  and  after, 
ward  a  loss  happened;  AsM,  tibat 
though  the  transfer  was  made  with  the 
consent  of  the  underwriters  punmant 
to  a  provision  contained  in  the  policy, 
the  asrignee  could  not  recover  nr  tne 
losB  in  his  own  name.  id 


3.  In  a  conflict  of  equitable  claims,  tho 
rule  at  law  as  well  as  in  equity  is  qui 
prior  est  tempore  potior  eat  jure, 
Muir  V.  Sehenck  ^  RMnun^      228 


4.  As  between  di&rant  aangnees  of  a 
chose  in  aetioa,  by  ezpresi  nimgnmmt 
from  the  same  penmi»  the  ooe  prior  in 
pomt  of  time  will  be  protected,  tfaoosh 
he  have  given  no  notice,  to  eidisr  uo 
subsequent  asBgnoa  or  thadnbtor.  U 
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5.  In  order,  however,  to  Becure  the 
rights  of  the  firrt  anignee  as  between 
him  and  the  debtor,  the  latter  must 
be  notified ;  for  if  he  pay  the  subee- 
qnent  assignee  before  notice,  sach 
payment  will  be  operatiTe  as  to  the 
first  id 

6.  Otherwise,  if  the  debtor  pay  the  sab. 
sequent  assiffnee  after  notice  from  the 
first ;  in  which  case  the  latter  may,  at 
his  election,  either  sae  the  debtor  upon 
the  original  claim,  or  charge  the  sub- 
sequent assignee  as  for  money  had  and 
received.  id 


7.  M.,  who  held  a  bond  and  mortgage 
against  S.  &  R.  on  which  two  iiutal- 
ments  remained  unpaid,  assigned  and 
delivered  the  bond  to  D.  as  collateral 
security  for  the  payment  of  a  debt  due 
him,  and  afterwards  executed  an  ab- 
solute  assignment  of  the  same  bond, 
together  with  the  mortgage,  to  A.,  for 
a  valuable  consideration.  Notice  of 
the  last  assignment  was  immediately 
given  to  S.  &  R.,  who  thereupon 
promised  A.  to  pay  him  as  the  instal. 
ments  became  due.  One  payment 
having  subsequently  been  made  to  A., 
D.  notified  S.  &.  R.  of  the  previous 
assignment  to  him,  ffiving  as  a  reason 
for  aelaving  notice  that  he  did  not  ex- 
pect to  l>e  obliged  to  resort  to  the  bond 
for  his  security.  Another  inetabnent 
Was  afterwards  paid  to  A.,  whereupon 
he  acknowledged  satisfaction  of  the 
mortgage.  Held^  in  an  action  on  the 
bond  by  D.,  in  the  name  of  M.,  that 
the  last  payment  was  made  by  the  ob. 
ligors  in  their  own  wrong ;  and  that 
D.  might  recover  the  amount.  id 


8.  The  case  of  Murray  v.  Lyihum,  (2 
John,  Ch.  Rep.  441,  443,)  conunent- 
ed  on,  and  some  of  its  dicta  disap- 
proved, id 


9.  As  between  the  assignor  and  assignee 
of  a  chose  in  action,  the  contract  is 
complete  without  any  notice  to  the 
debtor.  id 


10.  The  assignment  of  a  chose  in  action 
will  prevent  its  passing  to  aaBifl;nee8  in 
virtue  of  a  subsequent  general  asngn- 
ment  by  the  same  assignor  under  the 
bankrupt  or  insolvent  acts ;  and  this, 
without  notice  to  the  debtor  or  iiibK$- 
quent  assignees.  id 

L.   III. 


Y 


11.  An  assignee  of  a  chose  in  aetkni 
may  sue  in  his  own  name,  on  an  ex- 
press promise  by  the  debtor  to  pay 
him.     Per  Cowen,  J.  ta 

12.  But  if  the  assignment  be  inoperative 
by  reason  of  a  prior  assi^rnment  to  an. 
other,  the  debtor's  promise  is  void  fnr 
want  of  consideratian.  id 


••ASSIGNS.'' 
See  Landlou)  amd  Terant,  8. 

ASSUMPSIT. 

1.  M.  requested  G.  by  letter  to  efSdOt 
the  sale  of  a  fium  owned  by  the  for. 
mer,  for  at  least  $20,000— such  part 
of  the  purchase  money  as  G.  should 
think  advisable,  to  be  paid  in  advance, 
and  the  residue  in  mstalments  ••  run- 
ning  from  one  to  three  years" — M. 
promising  in  the  letter  that  all  G. 
could  get  over  and  above  the  $20,000, 
should  bo  equally  divided  between 
them.  G.  thereupon  contracted  to 
sell  the  farm  to  W.  for  $39,500— W. 
to  pay  $19,500  in  advance  by  con- 
veying to  M.  a  house  and  lot,  and  the 
residue  in  instalments  at  two,  three 
and  four  yeais.  Upon  the  contract 
being  delivered  to  nf .,  he  expressed 
his  entire  approval  of  it,  promising  to 
pay  G.  by  convoying  to  him  one  half 
of  the  house  and  lot.  After  W.  had 
completely  executed  the  contract, 
however,  M.  rcfiised  to  pay  G.  in  any 
form;  whereupon  ho  sued  M.  upon  the 
promise  contained  in  thcletter,  claiming 
one  half  the  excess  of  purchase  money 
beyond  $20,000.  Held,  that  as  the 
sale  negotiated  by  G.  varied  from  the 
terms  prescribed  by  the  letter,  he 
could  not  recover  without  showing  a 
new  promise  or  amement  to  pay  the 
sum  claimed;  and  this,  notwilnstand- 
ing  M.  subsequently  adopted  and  ex. 
ecuted  the  sale.     Orerortfw,  Mack, 

380 

2.  Had  G.  sued  on  a  quantum  meruit, 
he  mi^ht  have  recovered  what  his  ser. 
vices  in  making  the  sale  were  rea. 
sonably  worth.    Semble.  id 

3.  Whether  M.*s  promise  to  convey  to 
G.  one  half  the  house  and  lot,  wm 
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v«Ud,  io  thai  G.  might  have  leoover* 
ed  had  he  declared  iipon  it,  qutre.  id 

See  EuecTioN  of  Actions. 
Pkactice  at  the  Trul,  4. 
Prinoipal  and  Agent,  10  to  13. 


"AT  SEA." 
See  Insurance,  3  to  7. 

ATTACHMENT. 

1.  Where,  after  judgment  and  execution 
against  a  defendant,  he  was  let  in  to 
defend  on  tenns,  the  judgment  and 
execution  to  stand  as  security,  and 
the  plaintiff*  afterwards  obtained  a  yer- 
diet ;  held,  that  the  latter  was  entitled 
to  an  order  upon  the  defendant  to  pay 
the  taxed  costs  of  the  proceedings  sub- 
sequent  to  the  judgment,  on  demand, 
or  that  an  attachment  issue  against 
him.  DoiDS  and  othere  v.  BoughUm 
and  others,  452 

W 

S.  An  attachment  against  a  foreign  cor- 
poration cannot  be  allowed  by  a  judge 
at  chcunbera  or  a  commissioner  during 
the  actual  eeesion  of  the  court.  Anony. 
moua,  454 

3.  Accordingly,  where  an  attachment 
was  thus  aUowed,  though  during  the 
third  week  of  the  session;  hela,  ir. 
regular.  id 

See  Action,  1. 
Sheritf,  1  to  3. 


ATTORNEY. 

1.  The  attorney  of  the  plaintiff  has  pow. 
er,  under  his  originsJ  retainer,  to  au. 
thorizc  an  officer  holding  a  Ji.  fa.  is- 
sued by  him,  to  depart  from  the  regu- 
lar  and  ordinary  course  of  executing 
it;  and  this  power  continues  for  at 
least  a  year  and  a  day  after  judgment 
perfected.  Per  Cowen,  J.  Coming 
4'  Homer  y.  Southland,  sheriff,  ^. 

552 

3^  Whether,  since  2  R.  8.  286,  §26, 2</ 
ed.,  the  attorney's  [power  oyer  the^ 
/a.  does  not  continue  for  the  tioo  years 
within  which  he  may  acknowledge 
JKtiafactioii,  quere,  id 


3.  Wheie  the  attoroe^  giyee  a  deputy 

itoiff  special  authontj  as  to  hn  eonne 

on  a  ^.  /a. — e.  r.  to 


hold  it  oyer  the  return  day — the  slier. 
iff*s  responsibilibr  ceases,  and  the 
deputy  becomes  the  agent  of  the  party 
for  whom  the  attorney  acted.  -JPer 
GowEN,  J.  id 

4.  Though  the  deputy  deyiats  fina  the 
line  of  his  duty  in  respect  to  a.JLfa, 
without  special  authority,  yet  if  the 
attorney  who  issued  it  subsequently 
adopt  the  act,  his  client  cannot  hdd 
the    sheriff  responsible.     Ptr  CJow- 

EN,  J.  id 

5.  A  deputy  sheriff  haying  omitted  to 
return  ^%fa.^  receiyed  a  letter  iram 
the  attorney  written  before  the  return 
day,  proposing  an  arrangement  with 
the  defendant,  provided  he  would  give 
a  note,  the  requisites  of  which  were 
specified.  A  note  was  obtained  by 
the  deputy  and  sent  to  the  attomey ; 
but  not  conforming  to  the  lequisitions 
of  the  letter,  it  was  sent  back.  Held, 
in  an  action  against  the  sheriff  for 
neglecting  to  return  the^.  /a.,  that  he 
was  liable.  jj 

6.  Otherwise,  had  the  deputy  complied 
with  the  terms  proposea  in  the  letter 
within  a  reasonable  time  alter  loceiy. 
ing  it.  id 

See  AssuMPsrr. 

Attorney  and  Cjuieht. 

Costs,  1. 

Court  op  a  Justice  of  tee  Pbacb» 

Power,  9  to  16. 

Practice,  4. 

Principal  and  Aoent,  13  to  33. 


ATTORNEY  AND  CUENT. 

1.  If  the  attomey  on  record  illegally  is. 
sue  a^./a.  and  thereby  render  hitf^ 
self  liable  in  trespass,  his  client  is  also 
liable.    Newberry  y.  Lee,  523 

2.  In  trespass  against  the  client  it  is  not 
necessary,  for  the  purpose  of  connect 
ing  him  with  the  leyy,  to  show  that 
he  specially  directed  the  iasuinff  of  the 
A/«.  id 

See  Attoxnit. 
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AVOWRY. 

See  Distress  for  Rbnt,  3. 
Plkadino,  9,  11, 12. 


B 


BAIL  m  CIVIL  CASES. 

See  Aonoif,  2. 

Praotiok,  12  to  14. 


BAIL  IN  CRIMINAL  CASES. 
See  Habeas  CoRPin,  45  to  52. 

BAIUFF. 
See  AooouNT,  Action  of,  6  to  9. 

BAILMENT. 

If  logs  be  delivered  at  a  saw-jnill  un. 
der  a  contract  with  the  miller  that  he 
shall  eaw  them  into  boards  within  a 
specified  time,  and  that  each  party 
shall  have  one  half  the  boards;  the 
transaction  enures  as  a  baUment  mere. 
Ij,  and  the  bailor  retains  his  general 
property  in  the  logs  till  all  arc  manu. 
&ctm-ed  pmsuant  to  the  contract 
Pierce  v.  Schenck,  28 


2.  The  contract  in  such  case  is  entire ; 
and,  as  between  the  bailor  and  bailee, 
the  latter  can  acquire  no  interest  in 
any  of  the  boards  manufactured,  by 
a  mere  part  performance  within  the 
time.  id 


3.  Accordmgly,  where  logs  were  thus 
delivered  to  a  miller  who,  after  sawing 
a  part  of  them  into  boards  within  the 
time,  failed  to  perform  as  to  the  rest, 
and  converted  both  the  boards  and 
the  logs  to  his  own  use :  Held^  that 
the  bailor  might  recover  in  trover  for 
the  whole,  and  that  the  millef  was 
not  entitled  to  any  deduction  qi^  ac- 
eoimt  of  what  had  been  actaa]]^  g«w- 


.  Had  the  logs  been  delivered  under  a 
contract  that  the  miller  should  return 
boards  generally,  instead  of  the  iden. 
tical  b^ds  manufactured  from  the 
lo^  trover  could  not  have  been  main, 
tamed,  as  the  transaction  would  then 
have  amounted  to  a  sale.  id 


5.  Where  logs  are  delivered  to  be  sawed, 
under  a  contract  that  the  miUer  diaU 
have  one  half  of  the  manufactured  ar. 
tide,  a  tenancy  in  common  arises  as 
to  the  latter  if  the  contract  be  per- 
fiinned.    Semble.  id 


6.  A  warehouseman  is  liable  for  the  negu 
ligent  injury  of  goods  stored  with  him 
for  hire,  though  it  appear  that,  after 
the  happening  of  the  injury,  the  goods 
were  destroyed  wiUiout  his  fault,  and 
that  they  must  have  been  so  destroyed 
even  if  no  damage  had  previously  oc 
curred.    Powers  v.  Mitchell^        545 

See  BuuLB  of  Ezchangb  and  Promis- 
soRT  Notes,  19  to  21, 40  to  42. 
Carrier. 

Criminal  Law,  20,  21. 
Lien. 

Principal  and  Agent,  4. 
Trespass,  3,  7. 


BANK  BILLS. 
See  Criminal  Law,  23. 

BANKRUPT. 

r  Assignor  and  AsnaNBB,  10. 
Pleading,  1. 


BANKS  AND  BANKING  ASSa 
CUTIONS. 

Associations  formed  under  the  genenl 
banking  law  are  corporations  ;  and 
hence,  in  an  action  by  such  an  insti- 
tution, it  is  no  ground  of  defence  that 
the  defendant  is  a  member  thereof. 
Wilhugkby  v.  Comgtock,  President 
of  the  Mechanic^  Banking  Ajuodar 
turn,  389 

See  BnJ'  of  Exchange  and  Peohhm^ 
RY  Notes,  28  to  31. 
Principal  and  Agent,  27. 
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BAR  BY  FORMER  SUIT. 


See  Court  of  a  Justice  of  the  Pcaok, 
16,30. 
Damages,  5. 
Habeas  Corpus,  7  to  9. 
Nuisance,  6. 
Pjleaoino,  1. 


BASTARDY. 

1.  The  statute  {Sete,  Law  of  '38,  p. 
173,)  piovidinj;  that  the  mother  of  a 
hastard  child  shall  be  entitled  to  re- 
ceive the  money  paid  by  the  putative 
fether  on  a  compromise  with  the  su- 
perintendents of  the  poor,  ought  not 
to  be  construed  so  as  togive,it  a  retro, 
spective  operation.  T%e  People  ex 
rel.  AUen  and  wife  v.  The  Superin- 
tendents of  the  Poor  of  Seneca  coun- 
ty, 116 

Z,  Where  the  compromise  was  made 
and  the  money  paid  into  the  county 
treasury  in  1835  ;  held,  that  the  moth- 
er,  who  applied  to  the  superintendents 
in  1841,  was  not  entitled  to  a  man- 
damus against  the  latter  to  compel  a 
payment  of  the  money  to  her,  though 
she  had  tendered  the  security  required 
by  the  act.  id 


BILL  OF  EXCEPTIONS. 

1.  The  decision  of  a  court  on  a  matter 
within  its  discretion,  is  not  the  subject 
of  a  writ  of  error  or  bill  of  exceptions. 
The  People  v.  Baker,  159 

2.  Accordingly,  where  on  the  trial  of 
an  indictment  containing  several 
counts— e.  g.  one  for  receiving  stolen 
goods,  another  for  burglary,  and  a 
third  for  larceny — ^the  prisoner's  coun- 
sel, immediately  after  the  juxy  were 
empannelcd,  moved  that  the  district 
attorney  be  ordered  to  elect  upon 
which  count  he  would  proceed ;  but 
the  motion  was  denied:  Held,  that 
the  court  had  a  discretion  as  to  grant- 
ing or  refusing  the  order,  and  that 
their  decision  could  not  be  reviewed 
on  bill  of  exceptions.  id 

3.  Where  a  bill  of  exceptions  shows  that 
certain  evidence  was  excluded  in  the 
court  below  on  objection  made,  but 
does  not  state  the  ground  of  either  the 
c^jection  or  decision,  any  objection 


which  mi|^t  have  been  av&QaUe  at 
the  trial  may  be  urged  on  the  argiu 
ment  in  this  court.  Per  Neuon,  Ch. 
J.     Wordy.  The  People,  395 

4.  The  refusal  of  a  court  to  postpone  a 
cause,  cannot  be  reviewed  on  bill  of 
exceptions.     The  People  v.  CoU,  433 

See  Costs,  3,  4. 

Criminal  Law,  30,  31. 
Error,  1. 
Insurance,  21. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  An  endorsee  of  a  promissory  note 
may  maintain  an  action  of  debt 
against  an  endorser ;  and  this,  though 
the  defendant  be  not  the  plaint^'s 
immediate  endorser.  The  Onondaga 
County  Bank  v.  Bates,  53 

2.  Tlie  duties  of  a  notair  in  presenting 
promissory  notes  and  biUs  of  exchange, 
cannot  be  performed  by  his  clerk  or  a 
third  person.  id 

3.  Accordingly,  a  notarial  certificate  of 
protest  stating  that  the  officer  caused 
the  note  to  be  presented,  dec.  was  held 
insufficient.  id 

4.  A  copy  of  a  note,  payable  at  the 
Commercial  Bank,  Albany,  was  an. 
nexed  to  the  certificate  of  a  notary 
which  stated  a  presentment,  &c.  ci 
the  note,  **  a  copy  of  which  is  on  the 
other  side  written,"  at  the  Commercial 
Bank,  without  adding,  Albany;  yet 
held,  sufficient  id 

5.  A  note  made  payable  to  the  order  of 
a  fictitious  person,  and  negotiated  by  . 
the  maker,  may  be  treated  as  a  note 
payable  to  bearer ;  and  this  indepen. 
dent  of  the  provision  in  1  R.  S.  768, 

§  5.     PleU  V.  Johnson,  112 

6.  Notes  payable  to  the  order  of  the 
maker,  are,  by  the  above  statute, 
placed  upon  the  same  footing  with 
those  drawn  payable  to  the  order  of  a 
fictitious  person.  id 

7.  There  never  was  any  difficulty  in  the 
holder's  making  title  and  suing  on  a 
note,  though  drawn  payable  to  the 
order  of  the  maker,  if  tne  latter  tnma. 
ferred  it  by  endorsement;  and  con- 
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■equently  the  statute  was  only  intend- 
ed for  CABee  where  the  maker  tnms. 
feiB  withimt  endortemeni.  id 

8.  Nor  does  the  statute  apply  where  a 
third  penxm  is  named  as  payee   ^ 
with'Uie  maker  or  makexB. 


9.  The  statute  authorizin|r  the  makers 
and  endoTsen  of  a  premissoiy  note  to 
be  joined  in  one  suit,  only  goes  to  the 
remedy  of  the  holder,  and  does  not 
afiect  the  rights  of  makers  and  en- 
dorsers as  be^een  themselves.         id 


10.  Z.,  D.  and  R.,  being  partners,  crave 
a  note  in  the  firm  name,  payable  to 
the  order  of  R.  and  one  6.  The 
payees  transferred  the  note,  both  en. 
dorsing  it,  to  P. ;  and  he  transferred 
it  in  like  manner  to  a  bank.  The  lat- 
ter caused  the  note  to  be  duly  protest- 
ed, and  subsequently  recovered  a 
judgment  on  it  against  the  endorsers 
and  makers,  and  P.  was  obliged  to 
pay  the  whole  :  Held,  that  P.'s  claim 
for  the  moneys  thus  paid  was  the 
same  as  if  the  note  had  never  been 
transferred  by  him,  and,  as  G.  and  R. 
were  joint  endorsers,  he  could  not  set- 
off any  part  of  it  in  a  suit  against 
him  upon  a  demand  contracted  with 
6.  alone.  id 

11.  The  great  commercial  advantages 
growing  out  of  the  general  use  of  ne- 
gotiable instruments,  have  induced 
courts  to  adopt  a  most  liberal  rule  in 
construing  them.  Henschel  v.  J. 
R,  ^  H.  Mahler,  132 

12.  Repugnant  and  absurd  phraseology 
in  an  instrument  evidently  designed 
as  a  bill  of  exchange,  may,  in  cer- 

,    tain  cases,  be  rejected  as  surplusage. 

id 

13.  Accordingly,  in  an  action  by  tne 
endonees  against  the  acceptor  of  an 
instrument,  bearing  date  **Leipsic. 
AprU  18th,  1839,"  and  drawn  thus : 
"  For /f'*  8755,60,  payable  d-c,  on  the 
31  Dec^ber  1839.  Onthe  31rt  Oct, 
of  this  year  pay  ^.,  to  the  order  of 
ourselvea.  6755  franet  60  eta,,  paya- 
ble in  Paris  the  3let  Dee.  of  this 
year,"  ^, :  Hkjld,  a  valid  bill  of  ex- 
change, notwithstanding  the  ambiirui- 
ty  as  to  the  time  of  payment ;  fo*.  the 
words  "  on  the  3lst  Oct.  ofthi^^  -.»» 
should  be  rejected  as  repogn^J**     j 

\  a** 


the  bill  be  deemed  payable  on  the  Blst 
of  Dec.  1839.  id 

14.  The  rule  allowmg  a  blank  endone- 
ment  of  a  note  to  he  construed  into  a 
guaranty,  only  appUes  where  such  a 
construction  is  necesBary  to  prevent 
an  entire  failure  of  the  contract.  HaU 
T.  Neweomb,  233 

15.  Hence,  one  endorsing  a  note  in 
blank  cannot  be  treat^  as  guaran. 
tor,  if  he  could  possibly  have  been 
charged  as  an  endorser  had  the  pro- 
per steps  been  taken.  id 

16.  The  question  whether  such  endorse^ 
'  ment  may  be  treated  as  a  guaranty, 

depends  whoUy  upon  the  character  of 
the  note.  If  it  be  negotiable,  the 
contract  of  the  endorser  can  in  no 
case  enure  as  a  guaranty,  though  he 
were  privy  to  the  consideration.       id 

17.  Where  F.  made  a  promissoiv  note 
payable  to  H.  or  order,  and  N.  ^- 
dorscd  it  in  blank  for  F.'s  accommo. ' 
dation ;  Held,  in  an  action  by  H.,  that 
as  N.  might  have  been  charged  as 
second  endorser  had  the  proper  steps 
been  taken,  he  could  not  be  made  luu 
ble  as  guarantor.  id 

18.  Certain  dicta  in  Herrick  v.  Carman, 
(12  John.  Rep.  161,)  together  with 
the  cases  of  Campbell  v.  Butler,  (14 
id.  349,)  and  Nelson  v.  Dubois,  (13 
id.  175,)  commented  on,  and  disap- 
proved, id 

19.  W.  made  a  promissory  note,  which, 
among  other  things,  recited,  that  he 
had  deposited  in  the  hands  of  the 
payee  certain  stock  as  collateral  sccu. 
rity,  with  authority  to  sell  the  same 
in  case  of  nonpayment.  After  de- 
fault in  payment,  the  stock  was  sold 
at  the  board  of  brokers  in  the  city  of 
New-York  for  its  then  market  value, 
which  was  less  than  par;  two  days 
notice  of  the  time  and  place  of  sale 
having  been  previously  given  to  W., 
who  made  no  objections.  Held,  in 
an  action  to  recover  the  balance  due 
on  the  note^  that  inasmuch  as  the  lat- 
ter  contained  no  restrictions  as  to  the 
mode  of  selling  the  stock,  and  none 
could  be  implied  &om  any  established 
custom  proved  in  the  case,  the  sale 
was  properly  made  at  the  board  of  bro- 
kcTB.    WaUmgliby  v.  Comatoek,  Pres- 
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90.  Held  further,  that  if  W.  intended  to 
object  to  a  sale  at  the  board  of  bro. 
ken,  he  should  have  done  so  at  the 
time  of  receiving^  Uie  notice ;  and  that 
his  silence  in  this  respect  estof^d 
him  from  taking  the  objection  at  the 
trial.  id 

21.  Whether  if  the  sale  of  the  stock  had 
been  irreorular,  the  defendant  could 
have  aTaUed  himself  of  it  by  way  of 
defonce  or  recoupment,  quere,         id 

22.  A  note  given  upon  the  settlement  of 
a  doubtAiT  claim  preferred  against  the 
maker,  will  be  upheld  as  founded  upon 
a  sufficient  consideration,  without  re. 
md  to  the  legal  validity  of  the  claim. 
ItueeeU  v.  Cook  and  another,        504 

23.  In  such  cases  it  matters  not  on 
which  side  the  right  ultimately  turns 
out  to  be ;  the  court  will  not  look  be. 
yond  the  compromise.  Per  Cow. 
■N,  J.  id 

24.  Where  notice  of  protest  has  been  di- 


rected to  an  endorser  at  a 


wrong 


place,  the  question  whether  due  dili. 
scnce  was  previously  used  in  en. 
deavoring  to  ascertain  his  residence, 
belongs  to  the  court  as  matter  of  law, 
and  not  to  the  jury,  provided  there  be 
no  dispute  about  the  fiicts.  Spencer 
v.  The  Bank  of  SaUna,  520 

25.  Though  the  notice  be  directed  to 
the  place  where  the  paper  is  dated,  yet 
if  the  endorser  do  not  reside  there,  and 
no  enquiry  be  made  to  ascertain  his 
residence,  he  will  not  be  liable.        id 

26.  And  where  a  notary  who  had  thus 
misdirected  notice  to  an  endorser,  tes- 
tified  that  he  previously  made  ineflfec- 
tual  enquiry  ofperaone  in  the  bar-room 
of  a  hotel,  and  of  othere  whom  he 
either  met  at  the  poet  office  or  in  the 
street,  but  was  unable  to  give  the 
names  of  any  of  them ;  held,  not  cvi. 
dence  of  due  diligence,  especially  as 
it  appealed  that  a  more  thorough  en. 
quiry  would  have  proved  e^ctual.  id 

87.  The  question  as  to  the  extent  of  en. 
qniry  KM^uisito  in  such  casesi  discussed 
and  considered.  id 


28.  If  a  note  payable  at  a  dvlMioe  be 
deposited  with  a  bank  fur  ceOeotioB, 
and  the  lattei  tiUMmit  it  to  anoQier 
bank  for  the  same  purpose,  both  sie 
to  be  regarded  as  agentv  of  the  lu^er. 
Per  Nelson,  Ch.  J.  The  Bank  of 
Orleane  v.  Smith,  560 

29.  A  bank  at  Troy  received  a  note  far 
collection,  payable  at  Bufialo,  and 
sent  it  to  the  Bank  of  Oilcans  ibrthe 
same  purpose ;  whence  it  was  trans, 
mittcd  to  a  bank  in  Bufialo.  The 
cashier  of  the  Bank  of  Orleans,  acting 
under  the  mistaken  supposition  that 
the  money  due  on  the  note  had  been 
coDected  and  deposited  to  the  credit 
of  his  bank,  paid  the  amount  to  the 
bank  at  Troy,  and  the  latter  paid  it 
over  to  the  holder.  Held,  that  the 
Bank  of  Orleans,  having  parted  with 
the  money  under  a  plam  mistake  of 
fact,  might  maintain  an  faction  for  it 
directly  agamst  the  holder.  id 

30.  The  Bank  of  Orleans  would  have 
been  liable  directly  to  the  holder  for 
negligence  on  their  part  in  regard  to 
coOecting  the  note,  had  any  occuned. 
Per  Nelson,  Ch.  J.  id 

31.  The  case  of  AUen  v.  The  Mer. 
chants  Bank  of  the  City  of  New. 
York,  (22  Wend,  215,)  commented 
on  and  explained.  id 

32.  Where  a  note  payable  to  bearer  on 
demand  with  interest,  was  shown  to 
have  been  transferred  to  the  plaintiff 
some /our  or  five  weeks  aftet  its  date; 
held,  that  it  was  not  to  be  deemed 
dishonored  at  the  time  of  the  transfer, 
so  as  to  let  in  a  defence  on  the  ground 
of  want  of  consideration.  Wethey  v. 
Andrewe  and  another,  582 

33.  Otherwise,  had  the  note  not  been  on 
interest ;  in  which  case  the  presump. 
tioD  of  dishonor  would  have  attachol 
in  a  much  shorter  period.  Per  Cow. 
EN,  J.  id 

34.  Semhle,  that  if  the  note  be  on  inter, 
est,  the  presumption  of  dishonor  will 
not  arise  until  after  the  lapse  of  some 
of  the  usual  periods  for  computing  in. 
terest — e.  g.  three  months,  half  a  year 
dtc.    Per  CowEN,  J.  id 


35.  A  negotiable  pnmiissoiy  note  was 
tnnsfened  by  the  payee  befiwe  doe. 
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with  an  endonemeiit  theieoD  anied 
hf  him  and  aoiother  in  tiiaie  wora»— 
M  Wo  guarantee  the  payment  of  tile 
within  note."  Held^  that  the  endorse- 
ment,  being  in  legal  effect  a  pramiaBo. 
rj  note,  in^wted  a  consideration,  and 
BO  was  not  void  within  the  statute  of 
frauds.  Manrow  v.  Durham  and 
Moulthrop,  584 

36.  Bronson,  J.  dissented,  holding  that 
the  endoraement  was  not  a  promissoiy 
note,  but  a  mere  undertakmg  to  pay 
the  debt  of  a  third  penon ;  and  that, 
as  it  neither  expressed  a  consideration 
nor  imported  one,  it  was  void.         id 

37.  The  case  of  Packer  v.  WiUton,  (15 
Wend.  343,)  ovenruled.    Semble.    id 


38.  Where  an  absolute  guaranty  of  pay. 
ment  is  made  contemporaneously  with 
the  note  on  which  it  is  endorsed,  the 
note  itself  furnishes  a  sufficient  con. 
adeiation  to  sustain  the  guaranty. 
Per  Nblson^  Ch.  J.  id 


39.  Otherwise  of  a  note  and  guaranty 
made  at  different  times;  for,  in  sucn 
case,  the  guaranty  can  only  be  ms- 
tained,  if  attacked  for  want  of  consid- 
eration, by  proving  an  independent 
*er  Nelson,  '~'    ' 


one.    Per  ] 


,Ch.J. 


id 


40.  A.  boiTowed  money  of  D.,  a  stock 
broker,  on  a  promissory  note  dated 
January  IDth,  1839,  payable  in  sixty 
days ;  the  note  stating,  that  the  ftr. 
mer  had  deporated  with  the  latter  two 
hundred  and  fifty  shares  of  the  stock 
of  a  certain  bank  as  collateral  security, 
with  authority  to  sell  the  same  in  case 
the  note  was  not  paid  at  maturity. 
In  an  action  by  A.  against  D.,  after 
the  note  fell  due,  alleging  an  illegal 
disposition  of  the  stook,  it  appeared 
that  upon  the  giving  of  the  note  the 
stock  was  immediately  entered  on  the 
books  of  the  bank  in  D.'s-name,  with, 
out  any  mark  distingui^iing  it  firam 
other  stock  owned  by  him  in  the  same 
institution ;  that,  on  the  35th  of  Feb. 
ruary,  1839,  D.  had  but  seventy-two 
sbaies  of  stock  standing  in  his  name 
upon  the  books  of  the  bank,  the  resi. 
due  being  pledged  as  collateral  secu. 
rity  for  loans  made  by  him;  that  stock 
of  the  same  kind  was  then  selling  for 
999,50  per  share,  though  previously, 
and  ever  smce,  the  mariseli  prise  w^g 
■Mt  thrti  «ft«  the 


note  fdl  due,  the  seventy-two  shans 
were  sold  and  the  proceeds  aipplied 
upon  it  Held,  that  A.  was  entitled  to 
recover  for  all  the  stock  deposited  by 
him,  except  the  seventy-two  shares, 
at  the  rate  of  9^9,50  per  share ;  and 
this,  though  he  had  neither  paid  nor 
tendered  the  balance  due  on  me  note. 
Allen  V.  Dykere  and  AUtyne^       593 

41.  D.  proposed  to  prove  that,  wlitre 
stoek  was  deposited  with  a  bn^cer  as 
coUatenil  security,  it  was  the  geneml 
usage  for  the  latter  to  hypothecate  or 
dis{K)6e  of  it  at  pleasure ;  and,  on  pay. 
ment  or  tender  of  the  principal  debt, 
to  return  an  equal  number  of  shasres 
of  the  same  kind  of  stock.  Held,  that 
the  evidence  was  inadmissible  as  tend, 
ing  to  contradict  the  legal  import  of 
the  note.  id 

42.  Whether  evidence  of  this  kind  would 
be  admissible  in  the  case  of  a  simple 
pledge  of  stock  as  collateral  securi- 
ty,  without  any  further  agreement, 
quere,  id 

See  CoRpojUTioN,  3  to  6. 
CaiMBf  AL  Liiw,  8,  9. 
Daxaqes,  9. 
Evidence,  3,  5, 15. 
Infant,  3. 

Insurance,  12, 13,  31  to  34. 
Pra(7dics,.8,  9,23. 
Prinoifal  and  Agent,  13  to  32. 


BOND. 

1.  Although  a  bond  given  on  the  arrest 
of  a  defendant  upon  a  ne  exeat  cannot 
be  prosecuted  without  the  sanction  of 
the  court  of  chancery,  yet  an  irregu. 
larity  in  this  respect  can  be  objected 
only  on.  motion  to  set  aside  the  pro. 
ceedings ;  which  should  be  made  at  the 
eariiest  opportunity  after  suit  brought. 
Ifomc,  ekeriff,  ^.  v.  Hardy  and 
oiAsrs,  impleaded  with  Gage^       393 

2.  In  an  action  upon  such  bond,  proof 
of  a  (broach  of  the  condition  entitles 
the  plaintiff  to  a  verdict  for  the  f^dl 
amDunt  of  the  penalty,  wiUioot  reft^ 
ence  to  the  damages  actually  sustain, 
ed.  id 

3.  Where  the  perfonnance  of  the  condi. 
tion  of  a  bond  or  recognizance  has 
beenrondered  iivi^ossfble  bythc^  act 
0f  Gbd,  of  tiie  law,  or  of  tiie  obligM, 


^ 
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the  de&ult  ia  excused.     The  People 
9.  BartUtt,  570 


4.  Accordingly,  in  debt  on  a  lecogni- 
zance  conditioned  that  R.  should  per- 
Bonally  appear  at  the  next  court  of 
general  Beaaions  of  the  county  of  L.  to 
answer  to  an  indictment  Slc.  ;  held^  a 
good  answer  to  the  action,  that,  inter, 
mediate  the  date  of  the  recognizance 
and  the  term  of  the  court  therein 
mentioned,  R.  was  arrested  and  com- 
mitted to  jail  in  another  county,  where 
he  was  kept  in  confinement  till  after 
the  day  of  appearance,  &c. .  id 

See  AssioNOE  and  Assignsk,  7* 
CamiNAi.  Law,  25. 
Guardian. 


BOOK  OF  ACCOUNT. 
See  EviDBNCS,  1. 

BURGLARY. 
See  CimiNAL  Law,  5. 

BY-LAW. 
See  Iniuiunck,  13,  30. 


CANAL  APPRAISEMENT. 

1.  Where,  by  an  act  passed  in  1840, 
the  canal  appraisers  were  required, 
*♦  eubjeet  to  the  provmons  of  law  re- 
epeeting  other  canal  appraUemenU^ 
to  appraise  the  damages  sustained  by 
D  »  and  others,  on  account  of  the  re. 
sumption  of  certain  waters  of  the 
Erie  canal  which  had  been  proviouslv 
leased ;  and  the  act  further  provided, 
that  "the  sum  awarded  and  finally 
settled  should  be  paid  to  the  claim- 
ants," &c. :  Held^  that  the  appraise, 
ment  was  subject  to  the  general  right 
of  appeal  given  to  the  canal  commis. 
sioneiB  by  1  R,  S,  227,  §  60.  7^ 
People  ex  rel.  Durham  and  othert  v. 
The  CommMoners  of  the  Canal 
Fund,  599 

3.  An  appeal  fixnn  the  'ai^raisement  in 
this  case  was  made  by  one  of  tiie  oa- 


nal  commiflBionerB,  acting  in  tha 
names  and  by  authority  of  the  rest ; 
yet  heldf  regular.  id 

3.  And,  eemhUf  the  right  of  appeal  may 
be  exercised  in  all  cases  by  the  acting 
commiiaianer  in  chaige  of  that  part 
of  the  canal  where  the  question  aiiass ; 
and  this,  without  consulting  the  other 
commissioneiB,  or  asmg  their  names. 

id 


CANAL  COMMISSIONERS. 
See  Canal  AmAiiKMENT. 

CARRIER. 

1.  The  owners  of  a  steamboat  who  aa~ 
•  dertake  for  hire  to  tow  a  canal  ooat 
and  her  cargo,  her  master  and  hands 
remaining  on  board  and  in  povesaion, 
are  not  common  carriero^  but  cmlv  re- 
sponsible as  ordinary  bailees  for  hire ; 
and  this,  though  they  carry  on  the 
towing  of  boats  as  a  business,  holding 
themselves  out  as  ready  to  engage  for 
all  who  may  desire  their  services. 
Alexander  and  othere  v.  Greene  and 
othera^  9 


2.  Though  common  carriers  cannot 
stipulate  for  a  restricted  liability,  other 
bsilees  may;  and  hence,  a  qiecial 
contract  by  the  latter  for  exemptioD 
from  all  liability  arising  from  want  of 
ordinaxy  care  and  skil^  is  valid.       id 

3.  Accordingly,  where  a  canal  boat  la- 
den  with  merchandize  was  towed  by 
a  steamboat,  under  a  permit  stating, 
as  the  teims  of  the  undertaking,  that 
the  canal  boat  was  to  be  towed  at  the 
risk  of  her  maeter,  ^. ;  Hkld,  that 
though  the  canal  boat  was  sm^  on 
the  passage,  by  reason  of  a  want  of 
ordinary  care  on  the  part  of  those 
having  charge  of  the  steamboat,  the 
ownen  of  the  latter  were  not  liable. 

U 

4.  A  bailee,  however,  cannot  in  this 
way  secure  against  Uabihty  for  loss  or 
dama^  occasioned  bv  fraud ;  for  die 
law  will  not  tolerate  that  a  man  shall 
oontiact  to  be  safely  dMionnst.        id 

See  Damaoks,  12  to  17. 

Goona  Sold  AND  DiuviUDt  9  to  6w 
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CASE,  ACTION  ON. 


Sm  CoRTOJUTioiff,  9  to  14,  20,  91. 

OfFIOK  IMB  OmOBR,  4. 

Slaiidbe. 


CASES  OVERRULED,  DOUBTED 
OR  EXPLAINED. 

Acker  y  CampbeU,  (33  Wend.  372,) 
limited.    Barrett  y.  Warren,        348 

Allen  y.  The  Merchants*  Bank  of  the 
City  of  New-York,  (22  Wend.  2015,) 
commented  on  and  explained.  The 
Bank  of  OrUant  y.  Smithy  560 

American  Insoranco  Company  y.  Hot- 
ton,  (24  Wend.  330,)  commented  on 
and  explained.  The  Union  Insurance 
Company  y«  Tyeen^  1 1 8 

Ames  y.  Merriroan,  (9  Wend.  498,) 
commented  on  and  explained.  Bird 
and  others  y.  Moore  and  othere,    447 

Atwood  y.  MunniE^rs.  (1  Mann.  &, 
Ryl.  66,  7  Bam.  &,  Cress.  42,  S.  C.,) 
commented  on  and  explained.  North 
River  Bank  y.  Aymar  and  othere, 
ea?rs.  j-e.,  262 

Brittain  y.  Kinnaird,  (1  Brod.  &,  Bin?. 
432,)  commented  on  and  doubted. 
Ex  parte  Clapper  and  others,        458 

Campbell  y.  Butler,  (14  John.  R.  161,) 
commented  on  and  disapproved.  Hall 
y.  Newcomb,  233 

Downer  y.  Thompson,  (2  Hill,  137,) 
commented  on  and  explained.  Hague 
and  another  y.  Porter,  141 

Frisbee  y.  Hofihagle,  (11  John.  R.  50,) 
so  far  as  it  proceeds  on  the  notion 
that  any  thing  short  of  an  eviction 
will  amount  to  a  breach  of  the  cove, 
nant  of  warranty,  has  been  oyerruled. 
Battermanv.  Pierce  and  another,  171 

Gorham  y.  Chamberlair,  (20  John«  R. 
746,)  commented  on,  and  the  defence 
of  which  notice  was  there  given,  de- 
clared to  be  admissible  under  the  gen. 
oral  issue.    FuUer  v.  J.  A,  Rood,^5Q 


Herrick  y.  Carman,  (12  John.  R.  161,) 
certain  dUia  in,  disapprovsd.  Hall 
y.  Neweomb,  (^3 

Jackson  ex  d«n.  Ounsyo^  y.  L»«^m 

vot.  ni.  *"®"' 


(3  John.  Cas.  109,)  in  part  i 

Orser  and  others  y.  ifoo^,  79 

Jolly's  Ex'rs  y.  The  Ohio  Insuianoe  Co., 
(Wright's  Rep.  546,)  commented  on 
and  questioned.  Keelsr  y.  The  Fire. 
man*s  Insurance  Company  of  the  Oiiu 
of  AJtiHrny,  siS 

Mason  v.  Thompaon,  (9  Pick.  280,) 
commented  on  and  doubted.  Chin. 
neU  y.  Cook,  485 

Matthews  v.  Post,  (Comb.  62.)  The 
dictum  in  this  case  that  witnesses 
may  be  examined  in  criminal  cases 
before  a  iudge,  by  leave  of  the  court, 
overruled.  The  People  y.  Madam 
Restell,  alias  Ann  Lotman,  289 

M'Carty  v.  Vickety,  (12  John.  R.  348,) 
commented  on  and  explained.  Bar* 
rett  V.Warren,  348 

Morris  y.  Phelps,  (5  John.  R.  49,)  com- 
mented on  and  explained.  BtCarty 
y.  Leggett,  134 

Nelson  y.  Dubois,  (13  John.  R.  175,) 
commented  on  and  disapproved.  HiUl 
v.  Newcomb,  233 

Ofl^dv.  Franklin,  (2  John.  Ch.R.  20, 
14  John.  R.  527,  S.  C.  on  appeal,) 
commented  on.  Blootner  y.  Waldron 
and  wife,  361 

Packer  v.  Willson,  (15  Wend.  343,)  over, 
ruled.  Semble.  Manrow  v.  Durham 
4r  Moulthrop,  584 

Pahner  v.  Gumsey,  (7  Wend.  248.) 
Notwithstanding  what  was  said  in 
this  case,  the  reservation  of  a  right  to 
redeem  is  necessary  to  constitute  a 
technical  mortage.  Semblc.  Coop, 
erand  toife  y.  Whitney,  95 

Peet  v.  McGraw,  (25  Wend.  653,)  com- 
mented on  and  explainad.  CfrinneU 
V.  Cook,  485 

PeOT)le  V.  The  New-York  Conmion 
Pleas,  (1  Wend.  81,)  approved ;  and 
the  reporter's  note  to  that  case  cor- 
rected.   Payfer  y.  Bissell,  239 

Ptcston  V.  Leayitt,  (6  Wend.  663.)  The 
dictum  in  this  case  that  a  renewal  of 
a  justice's  execution  does  not  per  se 
constitute  new  process,  commented  on 
and  disapproved.  Smith  and  others 
v.  RandaU,  495 
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Rez  V.  Forbes,  (1  Holt'e  N.  P.  R.  597,) 
commented  on  and  explained.  The 
People  V.  Btadam  ReHeU^  alias  Ann 
Lolnnan,  289 

Rex  V.  Smith,  (1  Holt's  N.  P.  R.  614,  2 
Stark.  Rep.  208,  Russ.  &  Ry.  Cr.  Gas. 
339,  S.  C.)  commented  on  and  ex- 
plained. The  Pewfie  v.  Madam  Res- 
teUt  aUa9  Ann  Lohman,  289 

Sin^Mon  y.  Spencer,  (15  Wend.  548,) 
conai^fiisd,  and  certain  dicta  therein 
overruled.  Bailey  4r  Storm  y.  Banck- 
€r,  188 


CERTIFICATE  OF  ELECTION. 

See  Nbw.Yomc,  City  op,  1  to  6. 

Statutes,  3, 4. 


CERTIFICATE  OF  NOTARY. 

See  Bills  of  Exchange  and  Promisso. 
EY  Notes,  3, 4,  24  to  27. 


CERTIORARI. 

1.  At  common  law,  neither  a  writ  of  er. 
ror  coram  tjobie,  nor  a  certiorari  will 
operate  as  a  eupereedeas  of  execution 
in  the  inferior  court,  if  served  after 
levy  made.    Payfer  v.  Bissell,     239 

2.  Accordingly,  where  a  levy  had  been 
made  by  a  constable  in  virtue  of  an 
execution  issued  on  a  judgment  of  the 
municipal  court  of  Brookl3m,  and  a 
certiorari  was  afterwards  sued  out 
and  served,  removing  the  judgment  to 
this  court ;  held,  that  there  ocing  no 
statute  applicable  to  the  case  chang- 
ing the  common  law  rule,  the  certio- 
rari did  not  operate  as  a  mipersedeas 
of  the  execution ;  and  that  the  con- 
stable was  liable  for  not  returning  it 
within  the  time  limited  by  law.        id 

3.  The  case  of  The  People  v.  The  New. 
York  Common  Pleas,  (1  Wend,  81,) 
approved ;  and  the  reporter's  note 
to  that  case  corrected.  id 

See  CouET  of  a  Justice  of  the  Peace, 
5,  6,  8,  9,  11,  12, 18  to  20.  23, 
24,  28,  32,  41. 
Habeas  Corpus,  57,  58. 
Interest,  7. 
Statutes,  5. 


CHANCERY. 

See  Bond,  1, 2. 
Corporation,  4. 
Dower,  4 
Evidence,  16, 19. 
Guardian. 
Mortgage  of  Lansi,  6. 


CHARACTER. 
See  Evidence,  6,  8  to  IS. 

CHOSE  IN  ACTION. 
See  Assignor  and  i 


CITIZENSHIP. 

See  Alien. 

CLIENT. 

See  Attorney. 

Attorney  and  Cukmt. 

CO-DEFENDANT. 

See  Joint  Wrongdoebe. 
Practice,  23. 

COMMISSION. 

See  Court  of  a  Justice  of  the  Peagk, 
33,  36  to  39. 
Deposftion. 
Depositions  in  Criminal  Cases,  3^ 


COMMISSIONERS  OF  HIGH- 
WAYS. 

See  Practice,  21. 

Roads  and  Higbwayb,  1  to  5,  ISL 
to  14. 


COMMON  CARRIERS. 

See  Carrier. 

Damages,  12  to  17. 
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GOBIMON  SCHOOLS. 
See  WAmKAMT. 

COMPLAINT. 

See  DuoflrrioMB  in  Criminal  Cases, 
21,22. 

COMPROMISE. 

See  Bills  of  Exchange  and  Prohuso. 
RT  Notes,  22, 23. 

CONDITION. 

See  Bond,  2,  3,  4. 

Insurance,  12, 13,  27  to  34. 

CONFESSION. 

See  ESsTOPFEL  in  Pais. 
Evidence,  3, 4, 14. 
Infant,  2  to  5. 
Nuisance,  4. 
Office  and  Officer,  5  to  7. 

CONSIDERATION. 

See  Assignor  and  Assignee,  11, 12. 
Bills  of  Exchange  and  Promisso. 
RY  Notes,  16,  22,  23,  32  to  34, 
35  to  39. 
Deed,  1,2. 

CONSOLIDATION. 

See  Practice,  8, 9. 

CONSTABLE. 

See  Certiorari,  1,  2. 

Office  and  Officer,  5  to  7. 


CONSTITUTIONAL  LAW. 

See  New. York,  City  of,  9. 

Roads  and  Hiohwai  ^»  6  to  q 


CONSTRUCTION  OF  WRITTEN 
INSTRUMENTS. 

See  Bills  of  Exchange  and  Promisso. 
RY  Notes,  4,  U  to  19,  35  to  39. 
Covenant,  1, 8,  10. 
Insurance,  27  to  34. 
Landlord  and  Tenant,  2. 
Mortgage  of  Lands. 
New-York,  City  of,  1,  3,  6. 
Office  and  Officer,  5,  6. 
Power,  2,  3, 5  to  12,  16. 
Principal  and  Agent,  13,  14,  23, 
26,  28,  30. 


CONTEMPT. 

See  Court  of  a  Justice  of  the  Psaoi, 
81. 


CONTRACT. 

See  Assumpsit,  1,  3. 
Bailment. 

Bills  of  Exchange  and  Promisso- 
RY  Notes,  19  to  21,  40  to  42. 
Carrier,  2  to  4 
Covenant. 

Damages,  1  to  9,  13, 14. 
Frauds,  Statute  of. 
Goods  Sold  and  Delivered,  4,  6, 
Insurance,  11, 12. 
Landlord  and  Tenant,  1  to  3 
Partnership,  1,  2. 
Payment. 
Power,  10  to  13. 


CONVEYANCE  OF  LAND. 

iS'^e  Covenant. 
Deed. 

Estoppel  sy  Deed. 
Evidence,  16. 
Husband  and  Wife,  2. 
Mortgage  of  Lands. 
Tenant  bt  the  Curtesy,  3  to  8. 


CORONER'S  INQUEST. 
See  Depositions  in  Criminal  Cases,  9 

CORPORATION. 

1.  One  member  of  a  finn  or  unmcoipo- 
Tuled  association  cannot  maintain  tn 
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acticui  against  the  others  for  a  deht 
due  from  the  whole.  Boilty  ^  Siarm 
v.  Bancker,  188 

tm 

2.  The  charter  of  an  incorporated  com- 
pany after  declaring  that  the  stock- 
nolders  should  be  jointly  and  severally 
personally  liable  for  the  payment  of 
all  debts  or  demands  contracted  by 
the  company,  and  that  any  person 
having  a  demand  against  the  compa- 
ny might  sue  any  stockholder  &.c.  and 
recover  the  same  with  costs,  further 
provided  that,  before  such  suit  upon 
any  demand,  &c.  judgment  must  be 
obtained  thereon  against  the  eompa- 
ny,  execution  issued  and  returned  un- 
satisfied, &c. :  Held^  that  the  charter 
placed  the  stockholders  upon  the  same 
footing  as  if  they  had  not  been  incor. 
porated,  making  them  answerable  for 
demands  against  the  company  like 
partners ;  and  consequently  one  stock- 
holder, though  a  creditor  of  the  com- 
pany, could  not  maintain  an  action 
for  nis  demand  against  the  others  or 
either  of  them.  id 


3.  Accordingly,  B.  &.  S.  bemg  stock- 
holders and  having  a  note  made  by 
the  company  payable  to  and  endorsed 
by  G.  &  Co.,  obtained  judgment 
thereon  against  the  company  and 
caused  execution  to  be  issued  which 
was  returned  nnUa  bona.  Tliey  then 
sued  the  endorsers  and  recovered  the 
amount  of  the  note  from  them ;  where- 
upon  the  judgment  against  the  com- 
pany was  assigned  to  the  endorsers, 
and  a  suit  commenced  on  the  note  for 
their  benefit,  in  the  names  of  B.  &  S., 
against  a  stockholder.  Held^  that  the 
action  could  not  be  maintained.       id 

4.  The  remedy  of  a  stockholder,  under 
such  circumstances,  is  in  equity.  Per 
Bronbon,  J.  •   id 


5.  The  case  of  Simpton  y.  Spencer j  (15 
Wend.  548,)  considered,  and  certain 
dicta  therein  overruled.  id 


6.  A  stockliolder  who  is  also  endorsee 
of  a  note  made  by  the  company,  can. 
not  recover  against  the  endorser,      id 

7.  A  creditor  having  a  right  to  proceed 
a^inst  the  stockholders,  must  base 
his  suit  upon  the  original  demand,  and 
not  upon  the  judgment  against  the 
company.  id 


8.  Thoufh  tilt  ciedilw,  iMixw  siiiii|r  a 
stockholder,  must  obtain  jndgnwnt 
against  the  oomfSMVfhfi  cannot  re. 
cover  against  the  stockholder  the  coats 
of  the  latter  proceeding.  id 

9.  An  action  on  the  case  may  be  main, 
tained  ap;ain8t  a  private  cotpoiatioii 
for  an  injury  resulting  from  their  neg. 
ligence.  The  Rector^  ^.  of  the 
Church  of  the  Aecension  v.  Buekkartj 

193 

10.  Accordingly,  where  the  weUs  of  a 
chuKth  edi&e  belonging  to  areligio«a 
corporation  were  negligently  pennit. 
ted  to  stand  after  the  rest  of  the  bufld. 
ing  had  been  destroyed  by  fire,  and  a 
part  of  tlie  wall  afterwards  fell  upon  a 
person  while  passiug  akmg  the  street ; 
held,  that  the  corporation  were  liable 
to  respond  in  damages  lor  the  injury. 

11.  If  a  public  officer  authorize  the  do. 
ing  of  an  act  beyond  the  scope  of  his 
authority,  or  if  he  be  guilty  of  negh. 
gence  or  malfeasance  in  the  dischaive 
of  duties  to  be  performed  by  himselr, 
he  will  be  held  responsible.  BaiUy 
and  others  v.  The  Mayor,  j^.  of  the 
City  of  NeiB.York,  531 

12.  Otherwise,  however,  in  respect  to 
tlie  misconduct  or  malfeasance  of  such 
persons  as  he  is  obliged  to  employ ;  for 
the  maxim  reepondeat  superior  does 
not  apply  to  such  cases.  id 

13.  The  same  general  doctrine  isapfiJi. 
cable  to  municipal  corporations,  while 
exercising  powers  conferred  exdusive. 
ly  for  public  purposes.  Per  Nelson, 
Ch.  J.  id 

14.  A  municipal  corporation  in  its  pri. 
vate  character  as  the  owner  &c.  of 
lands  and  houses,  is  to  be  regarded  in 
the  same  light  as  an  individual,  and 
dealt  with  accordingly.  Per  Nil. 
SON,  Ch.  J.  id 

15.  In  order  to  determine  whether  pow- 
ers exercised  by  a  municipal  oorpoia. 
tion  in  a  given  instance  be  pubUc  or 
private,  regard  must  be  chiefly  had 
to  the  object  for  which  they  were 
granted.    Per  Nedbon,  Ch.  J.         id 

IG.  If  the  powers  thus  exercised  be  ml 
confcn-cd  for  public  pnxposos,  but  ia^ 
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tlM  privftti  beoefit  and  omolmnent  of 
die  0orpotatioii,  it  Aoiild  be  regarded 
mood  hoeuaa,  pfirate  company,  and 
held  respoBoble  as  each.  Per  Nu^- 
■ON,  Ch.  J.  id 

17.  The  powers  granted  by  the  **  act  to 
provide  for  supplying  of  the  city  of 
Kew.York  with  pure  and  wholesome 
water,"  (S«m.  L  »a4,  p.  451,)  and 
by  the  otlMsr  acts  relating  to  the  same 
labject,  were  intended  for  the  private 
advantage  and  emolument  of  the  city ; 
tiie  state  in  its  sovereign  capacity  havn 
ing  no  interest  in  them.  id 

i&  If  a  charter  be  granted  to  oonstruo^ 
a  private  work,  on  condition  that  the 
agents  for  executing  the  work  shall 
be  appointed  by  the  state,  an  accep. 
tance  of  the  charter  by  the  grantees 
w^  render  the  agents  their  own.     id 

19.  The  state  cannot  enforce  the  accep. 
tance  of  a  charter  granted  for  private 
purposes.    Per  Nblson,  Ch.  J.        id 

20.  A  municipal  corporation  is  not  liable 
for  damages  resulting  fixnn  the  im- 
proper  execution  of  a  public  work  by 
agoits  whom  they  are  obliged  to  em- 
ploy.  The  Mayor  j-c.  of  3te  City  of 
New^York  v.  Furze,  612 

21.  Otherwise,  where  an  absolute  duty, 
specifically  due  from  the  corporation 
as  such,  has  been  toAoUy  neglected  by 
its  agents.  id 

See  ATrAdafBifTi  2,  3. 

Banks  and  Banking  Assocutionb. 

Evidence,  15u 

Insurance,  11  to  13,  30  to  34. 

New-York,  Orry  of. 

Office  and  Oitficeil,  9. 

Pedtcipal  and  Agent,  27. 

Roads  and  Hiohwats,  7,  8. 

Seal. 

Statutes,  4^  6,  7. 


COSTS. 

.  A  demurter  having  been  notieed  as 
frivolous,  but  not  moved  as  such,  was 
finally  argued  in  the  regular  course 
of  the  c^endar,  and  judgment  ren- 
dflved  m  fiivor  of  tfaeputy  demnrtmg, 
with  leave  to  the  opposite  patty  to 
«nMDd  on  payiaeiit  of  costs:  j|^(i, 
that  tha  formef ,  m  taxing  tbo  ^gdM, 


was  not  entitled  to  charge  a  retaining 
fee  for  counsel,  nor  a  special  motion 
fee  for  attorney  and  counsel  atteoiding 
tooppose  in  case  of  the  dtanurrer  bemg 
moved  as  frivolous,  but  oiriy  costs  on 
the  argument  Tyler  y,Ta!ot8onj.i42 


2.  A  retaining  fee  for  counsel  is  only 
taxable  where  the  party  finally  pre- 
vails in  the  cause,  and  not  on  any  in- 
terlocutory proceeding  or  judgment 

id 

3.  In  suits  commenced  since  the  act  of 
1840,  {Seta.  L.  1840,  p.  327,  §  2,)  a 
counsel  fee  ia  net  tazabte  ibv  attending 
prepared  for  trial,  but  only  for  actual, 
ly  trying,  &c.    Schenck  v.  Latkrop, 


4.  The  questioa  is  the  same  in  relatioa 
to  the  argument  of  a  demurrer,  bill  of 
exceptions,  &c.  in  cases  within  the 
above  act  id 


5.  In  general,  witnesses  must  attend 
at  the  time  for  which  they  are  sub^ 
pcsnaed,  on  peril  of  losing  their  fees 
if  any  detriment  be  suffered  by  the 
party  in  consequence  of  their  absence ; 
and  where  they  are  not  entitled  to 
fees,  none  can  be  taxed  for  them 
against  the  opposite  party.  Anony- 
nunUj  457 

6.  Where,  however,  the  defendant  on 
the  first  day  of  the  circuit  obtained  a 
postponement  till  the  next  circuit  on 
pajnnent  of  costs,  and  the  plaintiff's 
witnesses,  who  lived  at  a  great  dis- 
tance, started  in  time  to  arrive  on  the 
opening  of  the  court  pursuant  to  the 
subpaina,  but  were  accidentally  de- 
tained without  any  fault  on.  their  part 
so.  that  thev  did  not  axrive  till  tiie 
mominff  of  the  second  day,  which  was 
before  me  cause  was  reached  on  the 
calendar:  Held,  that  the  witnesses* 
fees  were  taxable  as  part  of  the  plain, 
tiff's  costs  of  the  circuit  id 


7.  If  a  defendant  af^y  for  a  pos^xme- 
ment  at  the  openmg  of  the  court  upon 
the  first  day  of  the  circuit,  and  beftve 
the  arrival  of  the  plaintiff's  witnesses, 
the  judge  may  suspend  making  the 
order  so  as  to  give  a  reasonaUe  time 
for  the  witnesses  to  arrive,  unkss  the 
defendant  will  stipulate  to  pay  their 

[    foes  in  ease  they  attend.  SembU^     id 


\ 
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See  Action,  1. 
Attachment,  1. 
corpokajion,  8. 
Executors  and  Adminutratobe, 

1.2,4.        . 
Habeas  Cortob,  1,  2,  33. 
Interest,  5,  6. 
Practice,  11, 12. 


COUNSEL. 
See  PRAonoB,  5. 

COUNSEL  FEES. 
See  Costs,  1  to  4. 


COURT  FOR  THE  CORRECTION 
OF  ERRORS. 


See  Rules. 


COURT  OF  COMMON  PLEAS. 

See  Action. 

Court  of  a  Justice  of  the  Peace, 
5  to  9,  19,  23,  24,  88,  32,  40, 
41,46. 


COURT  OF  A  JUSTICE  OF  THE 
PEACE. 

1.  Though  the  defendant  in  a  suit  pend. 
ing  before  a  justice  make  affidavit 
pursuant  to  the  act  of  1838  {Sese.  L. 
'38,  p,  232,  §  1)  that  the  justice  is  a 
material  witness  &c.,  a  discontinuance 
should  not  be  granted  unless  the  facts 
and  circumstances  detailed  are  such 
that  the  justice  can  judically  pro- 
nounce them  relevant  Young  y. 
Seoit,  32 


where  the  affidavit 
stated  thartke  defendant  expected  to 
prove  by  the  justice,  a  submisBion  of 
the  demand  in  controversj  to  three 
arbitrators,  of  whom  the  justice  was 
one — ^that  the  agreement  to  submit 
was  made  between  the  defendant  and 
one  C.  who  then  claimed  the  demand 
—and  that  C.  afterward  revoked  the 
mibmieeion  before  any  award  woe 
made :  Held,  not  sufficient  to  wai^ 
lant  a    discontinuance,  though  the 


affidavit  added,  that  the  defendanl 
eettled  the  demand  with  C.  who  waa 
either  owner  thereof  or  agent  for  the. 
plaintif;  it  not  appearing  that  the 
defendant  expected  to  prove  the  latter 
by  the  justice.  id 

3.  The  affidavit  moreover,  should  oon. 
tain  enough  to  show  that  the  justic* 
is  a  neceeeary^  as  well  as  a  material 
witness ;  especially  where,  on  its  face, 
it  imports  that  there  are  others  who 
probably  know  as  much  of  the  matteii 
detailed  as  the  justice.    Per  Bros:. 

BON,  J.  id 

4.  Whether  a  discontinuance  can  be 
properly  ordered  on  an  affidavit  made 
before  me  plaintiff  has  declared,  quere. 

id 

5.  Where  a  jury  in  a  justice's  couit  have 
passed  upon  a  question  of  fact,  in  ze. 
spect  to  which  there  was  evidence  on 
both  sides,  the  common  picas,  on  cer. 
tiorari,  have  no  right  to  interfere  with 
the  judgment,  though  they  think  the 
jury  came  to  a  wrong  conclusion. 
Baum  V.  Tarpenny,  7S 


6.  Though  a  justice  ought  not  to  receive 
the  verdict  of  a  jury  until  after  calling 
the  plaintiff;  yet,  should  he  do  so,  it 
seems  questionable  whether  the  de. 
fendant  could  allege  this  for  error,  id 

7.  In  reviewing  the  judgment  of  a  jus. 
tice,  on  certiorari,  where  it  m  shown 
that  he  had  jurisdiction  of  the  parties 
and  subject  matter,  it  will  be  intended 
that  his  proceedings  were  r^ular  on. 
less  the  contrary  appear.,  id 

|8.  Accordingly,  the  return  of  a  justice 
being  silent  as  to  whether  the  plaintiff 
was  called  or  present  when  the  ver- 
diet  of  the  jui^  was  rendered ;  held, 
no  ground  for  reversing  his  judg- 
ment td 


9.  Where  the  return  is  silent  as  to  the 
matter  relied  on  for  error,  the  coune 
of  the  party  seeking  to  reverse  the 
judgment  is  to  procure  an  amended 
return.  t^ 


11.  Though  a  iusticeimproperiyadjoain 
a  cause  pending  before  hun,  3^  if  the 
parties  appear  at  the  adjourned  day, 
and  proceed  to  trial,  they  wiU  be  le- 
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garded  as  haying  waived  the 
tority.     Tift  v.  OiiZcer, 


12.  After  a  trial  in  aJQBtice'fl  court,  with* 
out  a  jury — ^the  action  being  for  a  wiL 
inl  trespass  in  overtoming  the  plain- 
tiff's  wagon—judgment  was  rendered 
against  the  defendant  thus:  ^^for 
93,37,  together  with  treble  damages, 
making  m  all,  ^^i^^  fo^  damages, 
and  $2,66  costs — whole  judgment  for 
damages  and  costs  $8,55."  Held, 
that  ue  judgment,  though  informal, 
was  not  erroneous,  as  it  merely  im. ' 
ported  an  alIow|aice  on  the  part  of  the 
justice  of  something  beyond  the  dam. 
age  which  the  plamtin  had  actually 
sustained,  m  a  case  whore  such  allow- 
ance was  proper.  id 

13.  In  an  action  of  covenant  befcne  a 
justice,  the  defendant  pleaded  OTall^ 
"  the  general  issue :"  Held,  that  this 
was  in  effect  a  plea  of  non  est  factum, 
and  that  it  admitted  all  the  material  | 
aOegations  in  the  declaration,  except  j 
the  execution  of  the  covenant    Heo.  [ 
herd  V.  Delaplaine,  187  ' 

14.  On  the  return  of  a  summons  before  j 
a  justice,  A.,  as  attorney  for  the  plain.  \ 
tiff,  but  without  having  proved  his  au- 
thority  as  such,  declared  upon  a  note 
payable  to  the  latter,  whidi  he  pro. 
duced.  There  was  no  appearance  on 
the  part  of  the  defendant;  and  the 
cause  immediately  proceeded.  A., 
being  sworn  generally  in  the  cause, 
testified,  among  other  things,  that  the 
note  was  left  with  him  for  collection. 
Held,  sufficient  evidence  of  his  right 
to  appear  as  the  plaintiff's  attorney. 
ilTJIf tna  V.  Richtmyer,  336 

15.  A  general  authority  to  coUect,  im. 
nUes  an  authority  thus  to  appear,     id 

16.  After  a  cause  has  been  tried  before 
a  justice  and  submitted  for  final  de. 
cision,  though  the  judgment  rendered 
by  him  be  m  form  a  nonsuit,  it  will 
bar  a  second  action  for  the  same 
cause.    ahaU  v.  Laihrop,  237 

17.  A  variance  between  the  declaration 
and  proof  must  be  objected  at  the 
trial,  or  it  will  be  regarded  as  not  in 
the  case.  id 


18.  Accordingly,  where  a  caoiQ  ^f9» 
heard  before  a  justice  on  the  |w  JL*, 


who  took  four  days  to  make  up  his 
decision,  and  finally  entered  judCTient 
of  nonsuit  against  the  plaintiff,  be. 
cause  of  a  variance  between  the  dec. 
laration  and  proof:  Held,  that  the  va- 
nance  not  having  been  objected  at 
the  trial,  the  judgment  was  erroneous, 
and  should  be  reversed;  and  this, 
though  the  evidence  was  conflicting 
as  to  the  merits,  so  that  the  justice 
might  properly  have  rendered  judg. 
ment  for  the  defendant  on  that 
ground.  id 

19.  Where,  in  such  case,  the  judgment 
of  the  justice  was  reversed  by  the 
common  pleas;  held,  no  ^und  for 
interfering  with  the  decision  of  the 
latter  coiut,  that  their  return  did  not 
show  whether  they  had  proceeded  for 
error  of  law  or  of  fact.  id 

20.  Even  though  a  court  be  required  by 
statute  to  annex  a  written  statement 
of  their  decision,  together  with  the 
reasons,  to  be  return^  on  error ;  yet, 
if  the  cause  be  brought  to  a  hearing 
vrithout  such  return,  the  omission  is 

lund  of  reversal.    Per  Cow. 


0  nou 
N,  J. 


21.  A  short  summons  in  favor  of  a  non. 
resident  plaintiff  may  be  issued  by  any 
justice  of  the  county,  though  he  and 
the  defendant  do  not  reside  in  the 
same  town  or  in  adjoining  towns. 
Onderdonk  v.  Ranlett,  323 

22.  The  security  required  of  such  plain, 
tiff  on  commencing  a  suit  by  short 
summons  in  a  case  where  a  aeUxS  is 
allowable,  should  be  for  the  payment 
of  any  sum  that  may  be  adjudged 
against  him ;  security  for  costs  merely 
is  not  sufficient  ta 

23.  But  where  a  justice  returned  to  a 
certiorari  that  the  jJaintiff  gave  satis- 
factory  security  in  writing,  signed 

4<.,  for  costs,  according  to  Taw; 
held,  sufficient  to  warrant  the  infer, 
ence  that  the  security  corresponded 
with  the  requisitions  of  the  statute, 
and  was  not  restricted  to  cosis  mere, 
ly.  id 

24.  If  the  defendant  make  no  objection 
before  the  justice  to  the  form  of  the 
security,  he  will  be  deemed  to  have 
waived  all  irregularity  in  this  remeet, 
and  cannot  therefore  avail  himself  of 

{     itoncertioTari.  id 


\ 
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35.  A  justice  may  aoquke  jiiriidic 
tioa  in  xvpeot  to  the  partUa^  by  ooii. 
«eiit;  though  oth«rwi8e,  as  to  the 
Mubfact  maUer.  id 

36.  Where  a  defendant* s  condoot,  on 
wpfAyiDg  for  a  eeoond  adjoomment 
before  a  justice,  n  such  as  to  cast  bus. 
pickm  upon  the  bona  fidea  of  the  ap. 
location,  and  he  rofuses  to  state, 
either  on  oath  or  otherwise,  what  he 
expects  to  prove  by  his  absent  wit. 
nesses,  the  justice  may  reftise  the  ad- 
journment id 

87.  StmbUt  that  the  defendant's  refusal, 
on  a  motion  for  a  second  adjourn, 
ment,  to  disclose  what  he  expects  to 
prove  by  his  absent  witnesses,  should 
not  be  regarded  as  sufficient  cause  for 
denying  the  application,  except  the 
case  be  one  of  well  grounded  sui^icion. 
Per  NsLsoN,  Ch.  J.  id 

38.  Justices  of  the  peace  have  a  discre. 
tion  to  exercise  in  granting  and  refus- 
ing  adjournments ;  and  nothin|r  short 
of  a  clear  abuse  of  that  discretion  will 
be  regarded  as  ground  for  interfeiing 
on  certiorari.    Per  Neuson,  Ch.  J.  id 


39.  Where  a  defendant  applies  for  a 
second  adjournment  on  an  affidavit 
which  does  not  show  that  he  expects 
to  be  able  to  procure  ^the  attendance 
of  his  witness  at  the  adjourned  day, 
the  justice  may,  for  this  reason,  over, 
rule  the  application.    SembU,         id 

30.  A  justice's  judgment  in  favor  of  a 
plaintiff,  which  is  subsequentiy  re. 
vened  on  certiorari  upon  tecimical 
grounds  in  no  way  involving  the  mer- 
its,  is  not  a  bar  to  a  second  action  for 
the  same  cause.  id 

31.  Ample  powere  are  possenaed  by  jus- 
tices  of  the  peace  to  maintain  onier 
and  protect  themselves  from  insult, 
while  enmed  in  the  dischaijge  of  their 
official  duties ;  and,  in  the  due  exer- 
cise of  these  powers,  they  may  at  all 
times  rely  on  the  countenance  and  fiu 
Tor  of  the  supreme  court.  Per  Nil. 
BON,Ch.J.  id 

33.  A  oomt  of  coraoum  pleas,  before  or. 
denng  an  amended  return  to  a  eeitio^ 
xao,  mould  examine  the  matten  re. 

rting  which  a  fiirther  answer  from 
justice  is  sought ;  and  diould  fe. 


fuse  the  application  in  xeneet  to  what, 
ever  is  iirelevant  to  the  qasrtMoa 
proper  for  review.  PerNKUON,Qi.J. 

33.  A  justice  of  the  peace  on  isi 
j     commission    to   examine   wil 

must  direct  the  manner  in  which  it 
ehail  be  returned;  and  if  he  omit  to 
do  so,  the  depositions  cannot  be  read 
m  evidence.  Smith  and  athere  v. 
RanddU,  495 

34.  Statutes  which  innovate  upon  the 
common  law  rules  gi  evidence  must 
be  strictly  pursued.    Per  BaoMSON,  J. 

id 

35.  The  dictum  in  Preeton  v.  Leaoitt^ 
(6  Wend,  663,)  that  a  renewal  of  a 
justice's  execution  does  not  per  ee  ecu. 
stituto  new  process,  commented  on 
and  disapproved.  id 

36.  Under  the  act  of  1838,  and  previons 
to  that  of  1841,  a  fdaintiff  in  a  jua. 
tiee's  court,  en  suing  out  a  commis- 
sion to  examine  witnesses,  could  not 
have  an  adjournment  for  more  than 
eight  days.  Allen  ^  Toyfor  t.  Ed. 
warde  and  othere,  499 


37.  Where  a  justice  on  issuing  a  com- 
mission in  behalf  of  the  pUiutiff,  post, 
poned  the  cause  indefinitely,  ana  not 
to  any  day  certain ;  held,  irregular, 
and  tnat  it  amounted  to  a  disoontinn. 
anoe.  id 


38.  The  parties,  however,  having  alter, 
wards  appeared  beiiire  the  justice  pat. 
suant  to  notice  from  him  and  proceed, 
ed  to  trial  without  objection ;  hM,  a 
waiver  of  the  iiragularity.  id 

39.  The  insufficiency  of  notice  of  mo- 
tion for  a  commisHon  befixea  joitiee, 
must  be  objected  at  the  time  it  is 
awarded ;  it  is  too  late  to  object  after 
the  commjesion  has  been  exeeuted 
and  returned.  id 

40.  Tlie  statute  requiring  a  justice,  in 
making  return  to  an  appeal,  to  set 
forth  a  copy  of  the  defenoanf  s  plea, 
if  in  writing,  is  merdy  directory ;  and 
hence,  though  the  justice  retom  tiie 
original  instead  of  a  «opy,  the  defen. 
dant  irin,  not  be  pnuiiiiiiad.  fltOr 
V.  WoedoHfrth,  4» 
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41.  A  misjoinder  of  coants  in  a  justice's 
court  is  not  ground  for  reversal  upon 
certiorari,  unlesB  it  ai^iear  that  the  ob. 
jection  was  taken  before  the  justice. 
Dunham  v.  Simmons,  609 

42.  In  an  action  against  several  for  a 
tort,  where  the  trial  is  before  a  justice 
without  a  jury,  he  may,  when  the 
plaintiff  closes  his  proof,  discharge 
a  defendant  against  whom  no  evi- 
dence  has  been  given.  Moon  and 
another  v.  Eldred,  104 

43.  No  judgment,  however,  should  be 
entered  under  such  circumstances 
until  the  final  disposition  of  the  cause. 

id 

44.  In  trover  before  a  justice  agamst 
two  defendants,  one  of  them,  on  the 
dosinfir  of  the  plaintiff's  testimony, 
was  discharged,  and  a  judgment  for 
costs  forthwith  rendered  in  his  favor. 
He  was  then  sworn  as  a  witness,  and 
the  justice  finally  gave  judgment  for 
costs  in  &ivor  of  the  other  defendant. 
HeUty  that  the  proceedings  wero  erro. 
neouB,  and  that  both  judgments  should 
be  reversed.  id 


45.  Had  the  plaintiff  ultimately  sue 
ceeded  against  the  defendant  in  whose 
favor  the  last  judgment  was  rendered, 
the  other  judgment,  being  such  as  the 
party  who  recovered  it  was  entiUed 
to  in  the  final  result,  might  have  been 
sustained.  id 

46.  Though  one  of  several 'defendants 
sued  for  a  wrong  in  a  justice's  court 
be  discharged,  yet  if  the  opposite  par. 
tv  appeal,  such  defendant  is  not 
therefioie  a  competent  witness  on  the 
trial  of  the  appeal.    Id,  See  note  (a). 

See  Evidence,  24,  25. 
Joint  WaoNaDouis. 


COURT  MARTIAL. 

I  A  mere  temporary  disqualification  lo 
«rve,  on  the  part  of  one  of  the  mem- 
^trs  of  a  regimental  court  martial, 
mil  not  constitute  such  a  vaeaney  as 
s  authorized  to  be  filled  by  1  R,  S. 
J09,  §  17 ;  though  it  is  good  giotmd 
iir  an  adjournment.  Van  OrSidU  v. 
Haaard,  043 

Vol.  III. 


2.  Otherwise  of  a  permanent  disqualifi- 
cation, such  as  removal  with  a  view 
to  a  change  of  domicil :  or,  perhaps, 
lasting  physical  inability  arising  from 
paralysis,  insanity,  dtc.  Per  Cow. 
EN,  J.  id 

3.  After  one  has  accepted  an  office,  his 
refusal  to  serve  without  good  reason 
is  not  in  itself  a  forfeiture,  but  only 

for  forfeiture.  ta 


4.  A  member  of  a  regimental  court 
martial,  having  qualified  as  such,  can. 
not  be  removed  by  anv  separate  ac 
tion  on  the  part  of  the  officer  who 
ordered  the  court  id 

5.  If  such  member,  however,  propose  to 
resign,  and  the  appointing  officer  ac- 
cept his  resignation,  a  vacancy  will 
be  thereby  created.  id 

6.  The  statute  (1  R,  S.  121,2,  §{  3?, 
34,)  providing  for  resignations  and 
their  effect,  embraces  the  case  of 
members  of  regimental  courts  martial. 

7.  The  members  of  a  regimental  court 
martial  having  taken  the  oath  of  office, 
one  of  them  applied  to  the  colonel, 
who  was  present,  to  be  excused  from 
serving,  alleging  as  a  reason  that  he 
was  ill,  and  one  of  his  children  danger, 
ously  so.  The  colonel  thereupon  ex- 
cused him,  at  the  same  time  appoint, 
ing  A.  in  his  place ;  and  the  court 
thus  constituted  proceeded  to  the 
transaction  of  business:  Held,  that 
the  organization  of  the  court  was  regu. 

8.  Whether  the  act  of  appointing  a  sue. 
cesser,  under  such  circumstances, 
involves  a  judicial  determination  on 
the  question  of  vacancv,  so  as  to  con- 
elude  against  coUateral  impeachment 
on  that  point,  quere,  id 

9.  A  warrant  may  issue  for  the  collec 
tion  of  a  fine  imposed  by  a  regimental 
court  martial,  without  giving  the  no- 
tice mentioned  in  I  R.  S,  310,  6  25, 
though  the  summons  to  the  delin. 
qucfht  to  appear  was  not  served  per. 
sonally.  id 


10.  The  only  consequence  of  the  som- 
mons  not  being  served  penonally  is, 
that  the  delinquent  has  ten  days  after 

88 
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bein^  apprised    of   the    fine   within 
which  to  appeal.    Per  Cowen,  J.    id 

11,  Notice  of  the  fine  may  be  by  levy- 
in|r  the  warrant  issued  for  its  collec- 
tion ;  and  a  successful  appeal  after, 
wards  will  subvert  the  levy  as  well  as 
the  previous  proceedings.  Per  Cow- 
EN,  J.  id 


COVENANT. 

1.  A  covenant  of  seisin  is  broken  the 
moment  it  is  made,  if  the  errantor  then 
have  no  title ;  and  a  right  of  action 
immediately  accrues  to  the  grantee. 
M*Carty  v.  Leggett,  134 

2.  In  Kuch  action,  evidence  that  the 
grantor,  since  the  conveyance  and  be- 
fore suit  brought,  acquired  a  good  ti- 
tle, is  not  admissible  in  bar  of  the 
plaintiff's  right  of  recovery.  id 

3.  Semble,  however,  tliat  such  subse- 
quently acquired  title  may  be  shown 
tn  mitigation  of  damages.  id 

4.  Whetlicr,  in  answer  to  the  mitigating 
effect  of  such  proof,  it  may  not  be 
shown  that,  before  the  grantor  acquir. 
ed  title,  the  grantee  foiled  to  make 
an  advantageous  sale,  which  he  might 
otfacrwiso  have  made,  and  that  in 
consequence  of  such  failure,  together 
with  a  fall  in  the  price  of  the  land,  he 
had  sustained  actual  damages  to  a 
large  amount,  quere.  id 

5.  The  case  of  Morris  v.  Phelps,  (5 
John.  Rep.  49,)  commented  on  and 
explained.  id 

6w  Where  A.  covenants  that  B.  shall 
convey  lands  to  C.  bv  a  certain  time, 
and  before  the  arrival  of  the  time,  A., 
by  the  death  of  B.,  acquires  title  to 
the  land  bv  inheritance ;  sembU  that 
mxch  title  does  not  enure  to  C.         id 

7.  Strictly  speaking,  there  is  no  general 
iMoe  in  covenant ;  though  a  plea  of 
non  est  factum  has  sometimes  been 
regarded  in  that  light  Hehberd  v. 
Delaplaine,  187 

8.  The  uioal  oovenanta  of  tide  and 
quiet  enjoyinent  in  a  loaoe,  import  no 


more  tlian  that  tlie  lessor  has,  at  the 
time,  such  a  title  to  the  demised 
premises  as  enables  him  to  give  tha 
lessee  a  legal  right  of  entry  and  en. 
joyment  during  the  term.  Gardner 
V.  KeUUas  and  WCarty,  330 

9.  If  the  lessee  be  prevented  fh>m  enter- 
ing  upon  the  demised  premises  by  one 
already  in  possession  under  para, 
mount  title,  an  action  lies  against  the 
lessor  for  a  breach  of  the  covenants. 
Per  Nelson,  Ch.  J.  id 

10.  Such  covenants,  however,  impcxt 
no  warranty,  express  or  implied,  as 
respects  the  acts  of  strangers;  and 
hence,  if  the  lessee  be  prevented  from 
entering  into  possession  by  a  former 
tenant  whose  term  has  expired,  the 
remedy  is  to  be  sought  against  the 
hitter,  and  not  against  the  lessor,      id 

See  CoimT  op  a  Justice  of  the  Pbagi. 
13. 
Damages,  10. 

Husband  and  Wife,  5  to  7. 
Mortgage  op  Lands. 
Power.  10  to  13. 


CREDIBILITY  OF  WITNESS. 

See  Evidence,  6,  8  to  12. 
Rape. 


CRIMINAL  LAW. 

1.  Under  an  indictment  for  producing 
an  abortion  of  a  quick  child,  wliich, 
by  the  revised  statutes,  is  a  feUny^  the 
prisoner  may  be  convicted,  though  it 
turn  out  that  the  child  was  not  quick, 
and  the  offence  therefore  a  mere  mis. 
demeanor.    The  People  Y.Jachsony  Si 


2.  The  provision  in  2  R.  S.  702,  §  27, 
has  not  affected  the  common  law  rule 
respecting  the  right  to  oonvict  of  an 
inferior  offence,  on  an  indictment  for 
a  superior  one.  id 


3.  The  Enghsh  doctrine  that,  ondar  an 
indictment  fbr  a  fokmy,  the  priaoner 
cannot  be  convicted  of  a  miade- 
meanor,  proceeds  iqmn  peculiar  raa- 
■QM  which  have  no  foundation  in  the 
criminal  law  of  thia  state.  id 
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4.  Under  an  indictment  for  murder,  the 
prisoner  may  be  convicted  of  man. 
■laughter.    Per  Cowkn,  J.  id 

5.  So,  the  prieoner  may  bo  convicted  of 
simple  larceny,  under  an  indictment 
for  burglary  or  robbeiy.  Per  Cow- 
en,  J.  id 

6.  In  general,  whore  an  indictment 
charges  several  felonies  in  distinct 
counts,  the  court  at  the  trial  have  a 
discretion  as  to  compelling  the  district 
attorney  to  elect  under  which  count 
he  will  proceed.  Tht  People  v.  Ba. 
her,  159 

7.  A  fiEilse  representation  tending  merely 
to  induce  one  to  pay  a  debt  previously 
due  from  him,  is  not  within  the  stat- 
ute  against  obtaining  property  by 
felse  pretences,  thou^  payment  be 
thereby  obtained.  The  People  v. 
Thomat,  169 

8.  Accordingly,  where  an  indictment 
charged  that  T.,  who  held  a  promis. 
Bory  note  agamst  J.,  which  was  due, 
caDed  for  payment,  and  with  intent 
to  deftaud  J.,  falsely  represented  the 
note  to  have  been  lost  or  burned  up, 
whereby  the  latter  was  induced  to 
pay  it ;  held,  insufficient  to  sustain  a 
conviction,  as  not  showing  any  legal 
injury  resulting  to  J.,  nor  an  intent 
on  the  part  of  T.  to  work  such  inju. 
ry.  id 


9.  So,  eembUy  even  had  the  indictment 
contained  the  additional  fact  that  T., 
after  obtaining  payment  of  the  note, 
negotiated  it  to  another  for  value  with- 
out notice  of  its  having  been  paid; 
especially,  if  there  was  no  averment 
that  T.  designed  negotiating  it  when 
he  made  the  representation.  id 

10.  If  a  stranger,  pursuant  to  an  ar- 
rangement  with  one  whom  he  knows 
has  stolen  goods,  invite  an  interview 
with  the  owner,  and  afterward  receive 
the  goods  under  the  mere  color  of  an 
agency,  but  really  to  make  a  profit 
out  of  the  larceny,  he  is  within  the 
statute  against  receiving  stolen  goods. 
Pw  CowBN,  J.  The  People  v.  Wi. 
Uy,  194 

11.  Various  Enghsh  statutes  %ff^]p0t  re- 
ceiving stolen  goods,  wvioS  ^    and' 
tibdr  policy  examined.  ^***      H 


13.  Under  our  statute,  the  receiving  of 
stolen  goods  maio  animo  is  a  principal 
ofience.  id 

13.  Receiving  stolen  goods  with  intent 
to  favor  the  thief,  though  it  be  only 
by  disconnecting  him  with  one  of  the 
evidences  of  his  guilt,  is  within  the 
statute.     Semble.  id 

14.  So,  of  a  receipt,  with  knowledge, 
designed  as  a  means  of  depriving  the 
owner  of  the  whole  or  a  part  of  the 
goods,  contrary  to  his  intent.  id 

15.  So,  though  the  purpose  be,  not  to 
deprive  him  of  the  specific  goods,  but 
of  some  other  portion  of  his  property ; 
e.  g.,  to  defraud  him  into  the  payment 
of  money  by  way  of  reward  for  the 
restoration  of  the  goods.  id 

16.  W.,  a  police  justice  of  the  city  of 
New. York,  having  learned  that  a 
large  amount  of  funds  had  been  stou 
Icn  from  u  bank  in  Maryland,  invited 
an  intcr\'icw  with  the  agents  oi'  the 
latter,  expressing  his  belief  that  the 
property  could  be  recovered.  An  in- 
tervicw  accordingly  took  place,  in 
which  W.  proposed  to  procure  the 
restoration  of  the  property  upon  con- 
dition that  tlie  bank  would  pay  there- 
for  at  the  rate  of  ten  p<*r  cent,  on  the 
amount ;  saying,  hif  employer  would 
not  take  less.  After  several  days 
spent  in  negotiating,  during  which  W. 
professed  to  be  acting  with  entire 
knowledjBre  as  to  the  views  and  wishes 
of  the  thief,  it  was  finaUy  agreed  that 
the  property  should  be  restored  for  a 
less  sum  than  the  one  first  demanded ; 
and  a  place  was  fixed  for  carrying  the 
agreement  into  efiTect.  W.  brought 
the  property  to  the  appointed  place 
and  delivered  it  to  the  agents  of  the 
bank,  who  thereupon  paid  him  the 
stipulated  reward.  Held,  that  though 
W.  received  the  property  under  color 
of  an  agency  from  the  bank,  the  jury 
were  authorized  to  find  that  he  had 
procured  the  agency  under  a  previous 
arrangement  with  the  thief,  intending 
t&  muLe  a  profit  to  himself  out  of  the 
crime,  but  concealing  such  intent  from 
the  bank ;  and  if  so,  he  was  pnnisha. 
ole  as  a  receiver  of  stolen  goods,      id 

17.  If  W.  had  only  sought  for  such  a 
reward  as  was  insisted  on  by  the  thief 
before  giving  up  the  goods,  togetkir 
witii  a  &ir  compeontkm  for  hia  own 
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trouble,  he  prapoeing  and  beinor  allow, 
ed  for  the  whole  as  mich,  the  case 
might  have  been  different  id 

18.  Quere,  however,  whether  any  ar- 
rangement  to  obtain  and  restore  stolen 
goods  for  a  reward  stipulated  with  the 
owner,  followed  by  an  actual  receipt 
of  the  goods  from  the  thief  for  that 
purpose,  can  be  said  not  to  be  within 
the  statute.  id 

19.  In  general,  the  gist  of  offences  of 
this  nature  is  the  intent  to  defraud. 
Per  CowKN,  J.  id 

30.  A  man  may  be  convicted  of  stealing 
his  own  goods  ;  c.  g.,  where  he  secret- 
ly and  iniudulontly  takes  them  from 
ms  bailee,  so  as  to  bring  a  charge  up- 
on  the  latter.     Per  Cowen,  J.  id 

21.  And  if  the  goods  have  been  stolen 
from  the  bailee  by  anotiier,  the  owner 
may  render  himself  criminally  respon. 
sible  by  fraudulently  receiving  them 
from  the  thief.  id 

23.  On  the  trial  of  an  indictment  for  it- 
ceiving  stolen  goods,  the  prisoner  of- 
fered to  show  that,  during  the  week 
previous  to  the  receipt,  he  declared 
publicly  his  exocctation  of  obtaining 
the  goods ;  hela  inadmissible,  as  being 
irrelevant  not  onl^,  but  a  naked  dec- 
laration of  the  prisoner  in  his  own  fa. 
vor.  id 

23.  Bank  bills,  complete  in  fbiln,  but 
not  issued,  are  the  property  of  the 
bank ;  and  may  be  so  treated  in  crim- 
inal  proceedings  for  receiving  them, 
with  knowledge  of  their  having  been 
stolen.  id 

524.  In  order  to  constitute  the  offence  of 
larceny,  or  of  receiving  stolen  goods, 
it  is  sufficient  if  the  thing  stolen  or  re- 
ceived be  of  mme  value,  however 
small.    Semble,  id 

25.  Tlie  word  bond  neceasarily  imports 
an  obligation  under  seal;  and  hefice, 
under  an  indictment  for  receiving  sto- 
len  goods,  describing  them  as  so  many 
6(mas,  the  defendant  cannot  be  con. 
victed  if  it  turn  out  that  they  were 
simple  contracts.  id 

36.  An  indictment  for  receiving  stolen 
goods  should  describe  the  goods  with 


certainty  and  accuraey ;  and  a  tAu 
ance  in  this  particular  will  be  fatal. 
Per  Cowen,  J.  id 

37.  Though  a  general  verdict  of  guilty 
be  rendered  on  an  indictment  con- 
taining several  counts,  all  of  which 
are  bad  save  one,  judgment  may,  not. 
withstanding,  be  rendered.  Per  Cow. 
BN,  J.  id 

38.  Otherwise,  however,  in  civil  cases, 
where  a  general  verdict  is  rendered 
upon  several  counts,  some  of  which 
are  bad.  id 

29.  In  a  prosecution  for  lareeny,  or  for 
receiving  stolen  goods,  if  the  crime  be 
established  in  respect  to  only  a  single 
article,  though  the  indictment  describe 
several,  the  defendant  may  be  con. 
victed.  id 

30.  Though  a  court  in  the  course  of  a 
trial,  whether  civil  or  criminal,  err 
in  point  of  law ;  yet,  if  the  error  be 
one  which  by  legal  necessity  can  do 
no  injury,  it  is  not  cause  for  setting 
aside  the  verdict  oven  on  biU  of  ex- 
ceptions.   Per  Cowen,  J.  id 

31.  On  the  trial  of  an  indictment  fbrro- 
ceiving  stolen  goods,  which  misde- 
scribcd  a  part  of  the  goods,  but  con. 
tained  a  sufficient  description  of  the 
residue,  the  jury  were  instructed  by 
the  court  that  there  was  no  misde- 
scription whatever;  and  a  genera] 
verdict  of  guilty  was  rendered :  Held, 
that  the  erroneous  instruction  consti- 
tuted no  ground  for  a  new  trial,  inas- 
much as  it  appeared  by  the  bill  of  ex^ 
ceptions  that  the  question  of  the  de- 
fendant's guilt  was  identical  in  respect 
to  the  whole  of  the  goods ;  he  having 
received  them,  if  at  all,  from  the  same 
person,  by  a  single  act  id 

32.  The  phrase  "navigating  a  nyeaf* 
&c.,  used  in  the  sUtute  (2  R,  S,  727, 
$44)  relating  to  offences  committed 
on  board  of  vessels,  diould  be  coo. 
strued  in  reference  to  the  understand- 
ing of  persons  engaged  in  the  businesi 
of  navigation.  Per  Bronson,  J.  The 
Peopk  V.  HuUe,  309 


33.  Accordingly,  where  a  vessel  haa 
started  on  her  voyage  and  still  intend- 
ed  prosecuting  it,  though  when  the 
offence  was  committed  and  for  two 
days  previous  she  was  lying  at  anoiMr 
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in  a  river  by  leascm  of  advene  winds : 
JieU,  neverthelees,  that  ahe  was  nov. 
igating  the  river  within  the  meaning 
of  the  above  statute.  ta 

34.  If  the  offence  be  committed  while 
the  vessel  is  in' a  river,  prosecuting 
her  voyage,  the  case  is  within  the 
statute ;  even  though  the  port  of  de- 
parture and  destination  are  both  upon 
other  waters.  id 

35.  The  statute,  however,  is  not  to  be 
construed  as  authorizbig  any  unneces. 
-sary  departure  from  the  common  law 
rule    respecting    venue    in    criminal 

id 


36.  Accordmgly,  where,  at  the  time  of 
the  commission  of  the  offence,  the 
vessel  was  navi^rating  a  river,  and  her 
port  of  destination,  which  she  hnally 
reached,  was  upon  the  |0cean,  in  a 
county  beyond  the  mouth  of  the  river: 
Heldf  that  no  indictment  lay  in  such 
coimty,  but  only  in  some  county 
through  which  or  a  part  of  which  the 
vessel  passed  while  on  the  river,      id 

37.  Where  such  a  deficiency  of  jurors 
occurs  in  a  criminal  case  as  is  con- 
templated by  2  R.  S.  733,  §  3,  the 
number  of  additional  persons  to  be 
•summoned  rests  in  the  sound  discre- 
tion of  the  court  before  which  the  in. 
dictment  is  pending.  The  People  v. 
Colt,  422 ;  and  see  noU  (a). 

&ee  Bill  op  Exgcptions,  2. 

Depositions  in  Ciuhinai<  Cases. 

Habeas  Corpus. 

Infant,  4. 

Joint  Wronqdoers,  5. 

Larceny. 

Murder. 

nuibanoe 

Rape. 

Slander. 


CROSS-EXAMINATION. 

See  Depospfions  in  Criminal  Cases,  7 
to  9,  13, 19,  22  to  24,  26. 
Evidence,  9  to  12,  24. 


CUSTOM. 


S$e 


BiLM  OP  Exchange  and  Piinm,»— ^   ' 
RY  Notes,  19,41,42.         '*^^' 


See  Goods  Sold  and  Dklitiud,  4. 
Insuranob,  14  to  17. 
Power,  7. 


DAMAGES. 

1.  The  right  of  a  defendant  to  avail 
himself  of  a  claim  for  damages  by  way 
of  recoupment,  is  not  confined  to  cases 
where  fraud  is  imputable  to  the  plain, 
tiff;  but  may  exist  though  the  dam. 
ages  result  iiom  a  mere  breach  of  con. 
tract  Batterman  v.  Pierce  and  an^ 
other,  171 

2.  A  defendant  may  recoupe,  though 
the  damages  oa  both  sides  are  unliqui. 
dated ;  but  he  can  only  set  off  where 
the  respective  demands  are  liquidated, 
or  are  capable  of  being  ascertained  by 
calculation.  ui 

3.  In  a  case  proper  for  recoupment,  it  is 
optional  with  the  defendant  whether 
he  will  use  his  claim  in  that  way,  or 
reserve  it  for  a  cross  action.  id 

4.  Where  a  defendant  elects  to  use  his 
claim  by  way  of  recoupment,  he  can. 
not  have  a  balance  certified  in  his  fa. 
vor,  as  in  the  case  of  a  set-off;  but 
most  be  content  to  have  it  go  in  abate, 
ment,  in  whole  or  in  part,  of  the  plain, 
tiff's  demand.  id 

5.  Nor  can  he,  after  having  been  allow, 
ed  part  of  his  claim  by  way  of  recoup, 
ment,  maintain  a  cross  action  for  the 
residue.     Semble,    Id.    See  note  (a,) 

6.  Tliere  can  be  no  recoupment  by  set- 
ting up  the  breach  of  a  contract  en. 
tirely  distinct  and  independent  of  the 
one  on  which  the  plaintiff  sues.        id 

7.  But  if  the  plaintiff  sue  on  one  part  of 
a  contract,  consisting  of  mutual  stipu. 
lations,  made  at  the  same  time,  and 
relating  to  the  same  subject  matter, 
the  defendant  may  recoupe  his  dam. 
ages  arising  from  the  breach  of  anoth. 
er  part ;  and  this,  whether  the  differ, 
ent  parts  aro  contained  in  one  instro. 

,     ment,  or  oi  several.  id 

8.  So,  though  one  part  be  in  writing,  and 
J      the  other  by  parol.  id 
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9.  Atcotdia^y,  where,  on  the  sale  of  a 
quantity  of  sUmdin^  Wood,  the  vendor 
agreed  to  indemnilV  the  vendees 
against  any  damage  that  might  hap- 
pen to  the  wood  in  consequence  of  the 
burning  of  an  adjoining  fallow,  the 
vendees  giving  their  note  for  the  price ; 
and  afterward,  the  fallow  being  bum. 
ed  over,  the  wood  in  question  was 
destroyed  by  the  fiic :  Held^  in  an 
action  by  the  vendor  upon  the  note, 
that  Ifte  vendees  might  recoupe  their 
damages  arising  from  the  loss  of  the 
wood.  id 

10.  The  case  of  Frishee  v.  HoffmgU, 
(11  John.  Rep.  50,)  so  far  as  it  pro- 
ceeds  on  the  notion  that  any  thing 
short  of  an  eviction  will  amount  to  a 
breach  of  the  covenant  of  warranty, 
has  been  overruled.  id 

11.  In  trespass  for  an  injury  wilfully 
eommitted,  damages  may  be  given 
by  way  of  punishment  to  the  defen- 
dant, beyond  those  which  the  plain- 
tiff  has  actually  sustained.  Tifft  v, 
CttZwr.  180 

13.  The  damages  recoverable  against 
carriers  for  the  negligent  loss  or  inju. 
ry  of  goods  entrusted  to  them  for 
transportation,  are  to  be  ascertained 
by  resorting  to  the  price  which  goods 
of  the  same  kind  and  quality  bore  in 
market  at  the  time  the  injury  occur- 
led ;  and  this,  though  subsequent  ex- 
periments in  the  use  of  such  goods 
have  resulted  in  showing  that  the  mar- 
ket price  was  almost  wholly  imagina- 
ry, their  real  value  being  little  or  noth- 
incr.    Smith  v.  Griffith  and  others^ 

333 

13.  Accordmgly,  in  an  action  against 
common  carriers  for  a  negligent  in- 
jury  to  a  quantity  of  mul^rry  trees 
which  had  been  delivered  to  them  for 
transportation,  after  the  plaintiff  had 
gpriven  evidence  of  the  market  value 
of  the  trees  at  the  time  the  injury  oc- 
curred, the  defendants  offered  to 
prove,  that  trees  of  the  same  species 
had  since  been  ascertained,  from  ac- 
tual  experiment,  to  be  of  no  real  value 
— 4hat  their  market  value,  at  the  time 
of  the  injury,  was  &ctitiou8— that 
they  wero  not  worth  cultivating  with 
a  view  to  the  raising  of  the  silk  worm 
— ^that  tiiose  in  question  were  purchas- 
ed by  the  plaintiff  for  the  puipoee  of 
growing  seedlings  for  sale,  and  that 


they  were  of  no  value  for  soeh  pmpdse 
the  next  year  after  the  purehtMe: 
Held^  that  the  evidence  was  iaadttia. 
sible.  id 

14.  CowCN,  J.  dissented,  holding  that^ 
as  no  price  had  been  fixed  between 
the  parties  in  ease  of  loss,  the  real 
value  as  ascertained  and  settled  by 
experiment,  and  not  the  factitious 
market  value  at  the  time  of  the  inra- 
IT,  was  the  test  of  the  plaintiff's 
dama^;  and  that,  consequently, 
the  evidence  ofiered  should  have  been 
received.  id 

15.  Evidence  of  a  latent  defect  in  the 
trees  in  question  which  developed  it- 
self after  the  injuiy  complained  of, 
whereby  they  proved  inferior  in  value 
to  healthy  trees  of  the  same  species, 
would  have  been  admiasible.  Per 
Nelson,  Ch.  J.  id 

16.  In  cases  where  the  market  value  of 
goods  is  the  proper  test  of  damages, 
me  law  contemplatos  a  range  of  the 
entire  market  and  the  average  of  prices 
as  thus  found,  running  mrough  a 
reasonable  period  of  time ;  not  any 
sudden  and  transient  inflation  or  de- 
pression of  prices,  resulting  from 
caxupcB  independent  of  the  operations 
of  lawful  commerce.  Per  Nelson, 
Ch.  J.  id 

17.  The  price  paid  for  an  article  by  a 
party  whose  damages  depend  upon 
the  market  value  of  it,  may  be  given 
in  evidence  against  him  in  ascertain- 
ing such  value.  id 

See  Bills  of  Exchanob  and  PaoMis* 
soRY  Notes,  40. 
Bond,  2. 

Canal  Appraisement,  I. 
Court  of  a  Justice  of  the  pEACii» 

12. 
Covenant,  3,  4. 
Fences,  6,  7. 
Interest,  2  to  6. 
New  Trial,  1. 
New- York,  Cmr  of,  11. 
Roads  and  Higbwati,  7,  8. 
Sheriff,  1  to  3. 
Slander,  2. 


DEBT. 

See  Action. 

Bills  OF  Ezobanob  amd 
■CRT  Noiss,  1. 
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86$  Bond. 

but  AND  Tatsmi,  8. 


DEED. 

1.  A  partT  to  a  deed  of  kndfl  cannot 
iinpeaofc  it  at  law,  on  the  ground  of 
fraud  a0  to  the  oonndemtion  ;  though 
otherwifle  where  the  fmud  relates  to 
the  exeeuiiou.  Oaterkawt  v.  Shoe- 
maker  and  another,  513 


fl.  If  a  eoDYeyance,  origanaUy  void  on 
aeeount  of  fraud,  be  BaheoqueDtly  ac 
knowledj^  by  the  grantor  before  a 
proper  officer,  and  left  with  the  gran, 
tee,  thia  will  be  equivalent  to  a  redo, 
hvery,  and  give  it  effect  from  that 
time.  id 


J.  A  deed  of  land  signed  and  sealed  by 
the  grantor,  but  not  delivered  during 
hi«  hfe  either  as  an  escrow  or  other- 
w^,  passes  no  title.  id 

•»V  Covenant. 
DowKR,  2,  5,  6. 
Estoppel  bt  Deed. 
Evidence,  16. 
Mortgage  of  Lands. 
Tenant  by  the  Curtesy,  3  to  8. 


DELIVERY. 
See  Deed,  2,  3. 


DEMURREB. 

See  Costs,  1. 
Pleading,  9. 


DEPOSITIONS  IN  CIVIL  CASES. 

1.  Where  one  of  the  plaintiff's  wit- 
nesses, examined  under  a  commission, 
has  refused  to  answer  a  material  in> 
torrogatory  put  by  the  defendant,  the 
latter  may  insist  that  the  whole  depo- 
aition  ahall  be  rejected.  Smith  t. 
Orifith  and  others,  333 

8§$  COCTRT  or  A  JOBTIOK  OF  TOM  Pka/^C 

33, 36  to  39.  ^^^' 


DEPOSITIONS  IN  CRIMINAL 
CASES. 

1.  A  deposition  de  bene  earn  leUting  to 
a  criminal  charge,  taken  under  an 
order  of  the  genoal  sessions  previous 
to  any  indictment  found  in  that  court 
or  sent  there  for  trial,  is  eztnujudidal 
and  void.  SenMe;  per  Bbon^n,  J. 
The  Petkfk  v.  Madam  ResteU^  fdia$ 
Ana  Lohman,  289 

2.  Witnesses  cannot  be  examined  de 
bene  eete  at  the  instance  of  the  fuhUe 
proeecuiQT,  even  after  indictment 
found ;  though  they  may  be,  at  the 
instance  of  the  defendant,  id 

3.  After  issue  joined  upon  an  indictment, 
the  defendant  may  examine  witnesses 
residing  out  of  the  state,  upon  com- 
mission ;  and  the  public  prosecutor  is 
entitled  to  join  in  tne  commisBion,  and 
name  witnesses  on  the  part  of  the  peo. 
pie.  id 

4.  The  right  of  taking  depositions  de 
bene  ease  in  civil  suits,  fonnerly  existed 
in  this  state  as  mere  matter  of  court 
practice ;  but  is  now  sanctioned  by 
legislative  enactment  Per  Bron. 
SON,  J.  id 

5.  There  is  no  authority,  at  common 
law,  for  taking  depositions  in  criminal 
cases  out  of  court,  witliout  the  con- 
sent of  the  defendant.  id 


6.  The  dictum  in  Matthewe  v.  Poet, 
{Comb,  62,)  that  witnesses  may  be 
examined  in  criminal  cases,  before  a 
judge,  by  leave  of  the  court,  overrul- 
ed, id 


7.  The  general  rule  in  criminal  cases 
is,  that  the  witnesses  must  appear  in 
court  and  be  confronted  by  the  accused 
party.    Per  Bronbon,  J.     .  id 

8.  The  only  exception  to  this  rule  re. 
cognized  at  oommonj  law,  is  that  of 
dytng  deelaratums,  in  prosecutions 
for  homicide.  Semble;  per  Bbon. 
SON,  J.  id 

9.  Depositions  taken  bv  the  coroner  on 
holoing  an  inquest,  the  aooused  being 
absent,  are  not  evidence  against  him 

rthe  trial  of  an  indictmepit  Sem- 
per Bronsov,  J.  id 
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10.  OtherwiM,  tm  to  depodtionB  taken 
before  a  CQHunitting  magistrato  pur- 
soant  io  2  R,  a,  706,  9,  $  13,  et 
tea,;  provided  the  statute  has  been 
followed,  and  the  witnes  cannot  be 
produced  at  the  trial  by  reason  of  hia 
death,  dtc.  id 

11.  Our  statute,  unlike  that  of  Phil  §> 
Mary,  authorizes  the  taking  of  these 
depositions  in  cases  of  mudemeanor  as 
well  9B  felony.  id 

12.  The  principle  on  which  these  depo. 
>    sitions  are  received  in  evidence,  ex. 

amined  and  discussed.     Per  Baon- 
■ON,  J.  id 


13.  In  order  to  render  such  a  deposition 
competent  evidence,  the  examination 
must  in  general  be  in  the  presence  of 
the  acciued,  so  that  he  may  know  the 
precise  words  which  the  witness  uses, 
and  observe  throughout  his  manner  of 
testifying.  id 

14.  The  cases  of  Rex  v.  Forhea^  (1 
HoWs  N.  P,  Rep.  597,)  and  Rex  v. 
Smith,  {id.  614,  2  Stark.  Rep.  208, 
Ruu.  ^  Ry.  Cr.  Cos.  339,  S.  C.,) 
commented  on  and  explained.         id 


15.  If  desired  by  the  accused,  he  has  a 
right  that  his  counsel  shall  be  present 
during  the  examination.  id 

16.  A  reasonable  time  after  the  arrest 
should  be  allowed  for  the  purpose  of 
employing  counsel,  where  the  accused 
requests  it ;  and  if  the  magistrate  re. 
fuse  this,  the  deposition  will  not  be 
evidence.  id 

17.  The  answers  of  the  witness  should 
be  on  oath ;  and  hence,  instead  of 
taking  the  examination  fint  and  then 
swearing  him  to  the  truth  of  the  state- 
ment,  he  should  be  sworn  before  the 
examination  commences.  id 


18.  The  deposition  should  be  taken  as 
nearly  as  possible  in  the  exact  words 
of  the  witness.    Per  Bronson,  J.    id 


19.  It  is  essential  that  the  accused 
should  have  a  full  and  fair  (^>portuni.' 
tj  of  cross-examining ;  and  if  this  be 
MDied  him,  the  deposition  will  not  be 
competent  evidence.  id 


20.  Tlie  depositioD  will  be  inralidt 
moreover,  if  the  oath  adnumstsred  to 
the  witness  do  not  extend  to  kio  on. 
twera  to  quettiono  put;  e.  g.  when 
it  is  merely  to  the  truth  of  a  ■»«!'*"i'^ 
previously  drawn  up.  id 

21.  The  original  information  and  depo^ 
sitions  taken  before  the  warrant  was 
issued,  however  formally  drawn  iip, 
are  not  in  themselves  evidence  against 
the  accused  at  the  trial.  id 


22.  Otherwise,  perhaps,  if,  en  the  ac 
cused  being  brought  in  pursuant  to 
the  wairant  of  arrest,  the  magistrate 
re.8wear  the  accuser  and  witneoses  in 
due  form,  read  over  the  former  depo. 
sitions  in  their  presence  and  that  of 
the  accused,  and  then  give  the  latter 
full  opportunity  to  crosa^xamiBe ; 
though,  as  to  this  practice,  quere, 
P«r  0RONSON,  J.  id 

23.  A  deposition  will  not  in  general  be 
allowed  to  be  road  where  it  is  shown 
that  the  magistrato  refused  to  put 
down  pertinent  answers  made  by  tbs 
witness  on  cross.examination,  even 
though  the  magistrate  swear  that  the 
identical  answers  are  c<mtained  in  the 
direct  examination ;  eflpeciaOy,  if  the 
latter  took  place  when  the  accossd 
was  not  present  id 


24.  If,  however,  the  same  questkn  be 
put  by  the  accused  several  times,  and 
a  unmmn  answer  returned,  one  in. 
sertion  in  the  cross-examination  is 
enough.    Per  Baonson,  J.  id 


25.  Where  the  magistrate  who  look  the 
deposition  swears  that  it  was  taken 
under  the  statute,  it  mav  be  pre. 
sumed  that  aO  necessary  forms  were 
duly  observed,  unless  the  contrary  be 
shown.  id 

26.  A  deposition  irregularly  taken,  wiD 
not  be  aided  by  a  subsequent  offiir  on 
the  part  of  the  magistrate  to  re.exMn. 
ine  the  witness,  and  give  the  accused 
the  right  of  cmsn  ftTnmining'  id 

27.  If  a  deposition  before  a  magistzBte 
has  been  altered  since  its  completioD, 
so  as  to  appear  to  have  been  taken 
before  another  tribunal — e.  g.  the  goo. 
eral  sessions — ^it  cannot  be  read  in 
evidence ;  and  this,  though  the  ate- 
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•tkm  W9M  made  bona  fide,  under  an 
eztnujndicial  order  of  the  leinoDB.  id 


88.  The  legal  eSkct  of  a  written  doco- 
ment  cannot  be  varied  by  parol  eTi. 
dence,  id 

S9.  Accordingly,  where  a  deposition 
was  product,  which  on  its  face  pur- 
ported  to  have  been  taken  de  bene 
eue  in  the  court  of  general  BesaionB ; 
held,  that  it  could  not  be  varied  by 
oral  evidence,  ao  aa  to  give  it  effect 
as  a  deposition  before  the  committing 
magistrate.  la 

See  Habeas  Cobpus,  49. 


DEPUTY  SHERIFF. 
See  ATToamtT,  3  to  6. 

DESCENT. 

See  AuBf. 

DEVIATION. 
See  iMnTKAMCB,  1  to  3,  9,  33  to  95. 

DIRECTOR. 
See  PamcnpAL  and  Agwnt,  37. 


DISCHARGING  CO-DEFEN- 
DANT. 

See  Joint  Wiono-dobbi. 


DISCONTINUANCE. 

See  CouBT  of  a  Jubtiob  of  thi  Fbaob, 
lto4,37,38. 


DISCRETION. 
9h  Bill  of  Ezcbftions,  1, 3, 4. 

CoUBT  OF  A  JusnOB  OF  THB  P|ACI, 
38. 

Cbdunal  Law,  6,  37. 
Joint  Wbono-doebb,  6. 

Vol.  in. 


DISHONOR  OF  NOTE. 


See  Bills  of  Ezoranob  and  Pbomib. 
SORT  Notes,  33  to  34. 


DISTRESS  FOR  RENT. 

1.  Holding  over  after  the  expiration  of 
a  lease  for  a  year,  is  a  continuation 
of  the  former  tenancy  subject  to  the 
same  right  of  distress;  and  this, 
whethOT  the  first  demise  be  by  deed 
or  by  parol,  Webber  ^  Cody  v. 
Sheannan,  547 

3.  Goods  of  a  third  person  remaining  on 
the  demised  premises  during  such 
holding  over  may  be  distrained  for  the 
rent  of  the  original  term,  though  more 
than  eix  montKe  have  elapse  since 
that  teim  expired.  id 

3.  AcoordinglVf  where  in  replevin  against 
a  landlord  he  avowed  the  taking  of 
the  goods  in  question  by  way  of  dia. 
tress  for  rent,  alleging  that  he  demised 
the  premises  on  which  they  were  dis. 
trained  to  one  G.  for  a  year  ending  on 
the  30th  of  March,  IS^O,  and  that  G. 
continued  in  possession  as  tenant  till 
the  11th  of  August,  1841,  when  the 
distress  was  maoe  :  Held^  not  a  good 
plea  to  the  avowry  that  Uie  rent  ac 
crued  upon  a  demiee  under  wai,  and 
that  the  tenancy  thereby  created  was 
determined  more  than  six  months  pre- 
vious  to  the  distress.  id 

See  PLEADUfG,  3,  9  to  13. 


DIVISIBLE  ALLEGATION. 
See  Cbdunal  Law,  30, 31. 


DOWER. 

1.  Tliouffh  a  female  who  mazried  in 
1810  unmediately  deserted  her  has- 
band,  and  ever  after  lived  in  adultery 
with  another,  she  may  nevertheless  be 
endowed  of  her  husband^s  lands,  pro. 
vided  he  died  since  the  revised  stai. 
ntes  took  effect,  withoat  having  ob. 
tamed  a  divorce.  Cooper  §>  wife  v. 
Whitney,  95 

3.  In  1833,  M.,  having  three  mortgagea 
ontotanding  against  him,  owned  ra. 
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r lively  by  S.,  L.  &,  B.,  covering 
same  premises,  executed  to  B.  a 
deed  of  the  premises  absolute  on  its 
face.  At  the  time  of  giving  the  deed 
a  covenant  was  entered  into  between 
M.  and  B.,  by  which,  after  reciting 
M.'s  liabihty  for  the  debts  secured  by 
the  mort<Tages,  and  tliat  the  deed  was 
given  *'  for  the  purpose  and  in  consid- 
eration on  tlie  part  of  said  M.  of  pay. 
hig  his  aforesaid  debts,  and  for  the 
purpose  and  in  consideration  on  the 
part  of  said  B.  of  securing  his  claim," 
&.C.,  it  was  agreed,  that  B.  should 
satisfy  and  discharge  the  mortgage 
debts  of  S.  and  L.,  &.c.  and  deliver 
up  the  bond  accompanying  his  own 
mortgage  to  be  cancelled  :  also  that, 
if  B.  should  be  able,  in  a  rcsisonable 
time,  to  sell  the  premises  for  more 
than  sufficient  to  satisfy  the  three 
debts,  lo/rethcr  with  his  expenses,  &c. 
he  would  pay  the  excess  to  M.  &c, 
B.  never  took  possession  of  the  premi. 
068,  but  in  1833,  convoyed  them  to 
W.  for  a  sum  more  than  sufficient  to 
satisfy  the  debts,  and  the  excess  was 
duly  paid  to  M.  The  mortgages  of 
L.  and  B  were  paid  out  of  the  pur. 
chase  money ;  and  W.,  during  the 
same  year  that  he  purchased,  convey. 
ed  the  pr^ruLsra  to  the  wife  of  one  V., 
who  with  her  husband  went  into  pos- 
session and  have  continued  to  occupy 
ever  since.  Shortly  after  their  posses- 
sion commenced,  V.  took  an  as.^ign- 
ment  of  S.'s  mortgage  which  was  then 
due;  and  in  1834  B.  died,  leaving  a 
widow,  who  brought  ejectment  against 
v.,  claiming  that  she  was  entitled  to 
dower  in  the  premises.  Held,  that 
■he  could  not  recover.  id 


d.  A  widow  is  not  dowable  of  a  mere 
trust  estate  of  her  husband.  id 


4.  Though  a  widow  is  entitled  to  dower 
in  an  equity  of  redemption,  she  can. 
not  maintain  ejectment  for  it  against 
the  mortgagee  or  his  assigns  in  pos. 
session,  if  fiie  mortgage  he  forfeited  ; 
but  must  resort  to  a  court  of  equity,  id 

5.  A  ^ntee  of  lands,  in  ejectment 
agamst  him  for  dower  brought  by  the 
widow  of  his  grantor,  is  not  estopped 
j&om  showing  the  real  nature  of  the 
interest  which  the  grantor  had  in  the 
premises ;  e.  g.,  that  instead  of  being 
absolute  owner,  he  was  a  mere  mort- 
gagee, or  trostee  whh  power  to  sell. 
Semble.  id 


6.  So,  it  may  bo  shown  that  the  gtao. 
tor*8  interest  was  an  equity  of  redemp. 
tion  only,  and  that  the  grantee  has 
become  tiie  owner  or  asagnee  of  the 
mortgage.  id 

See  EsTOFPEL  by  Deed,  4. 

Tenant  by  the  Curtesy,  3. 


DUPLICITY. 
See  PLeaozng,  10  to  13. 

DYING  DECLARATION. 
Defositions  IK  Criminal  Cabb,  8. 


E 

EJECTMENT. 

A  plaintifi*  in  ejectment  can  only  recover 
upon  the  ttrength  of  his  own  ti^ 
Adair  and  others  v.  Lott,  1°* 

See  Adverse  PossEsaioN. 
Alien. 
Dower. 
Infant,  I  to  3. 
Practice,  22. 
Tenant  by  the  Corteby. 


ELECTION. 

See  New.York,  City  of,  1  to  8. 
Statutes,  3,  4. 


ELECTION  OF  ACTIONS. 

Though  goods  have  been  token  from  the 
owner  by  an  act  of  trespass,  he  may 
waive  his  right  to  proceed  for  the 
force,  and  recover  their  value  in  troveff 
or  even  in  assumpait.  Fw  ^^^zL 
Cummingt  v.  Vorce,  **^ 

"Bee  Office  aot>  Officer,  2. 
Reflevin,  3,  4,  5,  7. 
Statutbb,  1,  3. 

TRE8FAS8,9t0  7. 
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ELECTION  OF  COUNTS. 

See  Bill  op  Exceptions,  2. 
Criminal  Law,  6. 


ENDORSEMENT. 

See  Bills  of  Exchange  and  Promisso- 
ry Notes,  1,5  to  10,  14  to  18, 
24  to  27,  35  to  39. 

Corporation,  3,  6. 

Principal  and  Agent,  22. 


EQUITY  OF  REDEMPllON. 
See  DowBR,  4  to  6. 

MERGER. 

Mortgage  of  Lands. 


ERROR. 

1.  A  judge's  charge  or  opinion,  which, 
though  erroneous,  could  not  havo  ex- 
erted any  adverse  influence  upon  the 
lights  of  either  party,  is  not  ground 
for  reversal  upon  error.  WiUoughby 
V.  CamBtoek^  President  of  the  Me- 
chanic^  Banking  AMociation^      389 


2.  If  testimony  which  is  madmissible  be 
objected  to  on  untenable  grounds,  and 
the  true  mund  be  not  mentioned,  the 
latter  wifl  be  deemed  waived.  Dun- 
ham V.  Simmons^  609 


3.  Accordingly,  where,  on  the  trial  df  a 
cause  in  a  justice's  court,  a  question 
put  to  one  of  the  witnesses  was  ob- 
jected  to  on  untenable  grounds,  and 
the  objection  overruled ;  keld^  that 
though  the  question  was  improper  up- 
on grounds  not  taken  at  the  trial,  the 
party  was  remediless  on  error.  id 

See  Bill  of  Exceptions. 

Court  of  a  Justice  of  the  Peace, 

5,  6,  8,  9,  11, 12, 18  to  20,  23, 

24,  28,  32,  41. 
Criminal  Law,  30,  31. 
Evidence,  21,  24,  25. 
Interest,  3  to  7. 
Joint  Wrong-doers,  If. 
New- York,  City  of,  9. 
Office  and  Officer,  14. 
PRAoncK,  19,  20. 


ESTOPPEL  BY  DEED. 


1.  Where  one  in  possession  of  lands 
under  a  devise  in  fee  to  himself,  pur- 
chased and  took  a  deed  from  another 
who  pretended  t<J  have  an  adverse 
title;  held,  that  neither  the  gran, 
tee  nor  his  .«ucccssorQ  wcrj  estopped 
from  disputing  the  validity  of  the  title 
thus  purchased.  Osterhout  v.  Skoe. 
maker  and  another^  5 1 3 

2.  The  principle  of  the  rule  by  which 
a  tenant  is  estopped  from  questioning 
the  title  of  his  landlord,  docs  not  ap- 
ply as  between  a  grantee  in  fee  simple 
and  his  grantor.  id 

3.  There  is  no  such  estoppel  except  where 
the  occupant  is  is  under  an  obligation, 
express  or  implied,  to  restore  the  pos- 
session at  some  time  or  in  some  event. 
Pfr  BaoNsox,  J.  id 

4.  ITie  doctrine  that,  in  dower,  the 
grantee  of  the  husband  is  estopped  to 
deny  that  his  grantor  had  title,  ought 
not  to  be  Extended.     Per  Bronson,  J. 

id 

See  DowER,  5,  6. 

Estoppel  in  Pais,  5. 


ESTOPPEL  BY   JUDICIAL  PRO. 
CEEDING. 

See  Court  of  a  Justice  of  the  Peace. 
16,  30. 
Court  Martul,  8. 
Damages,  5. 
Estoppel  ut  Pais,  5. 
Habeas  Corpus,  7  to  9. 
Nuisance,  6. 

Roads  and  Highways,  1  to  5, 
Sheriff,  1  to  3. 


ESTOPPEL  IN  PAIS. 

1.  Where  a  party,  either  by  his  declanu 
tion  or  conduct,  has  induced  a  third 
person  to  act  in  a  particular  manner, 
he  will  not  afterwards  be  permitted  to 
deny  the  truth  of  the  admission,  if  the 
consequence  would  be  to  work  an  in. 
jury  to  such  third  person  or  one  claim, 
ing  under  him.  Per  Bronson,  J. 
DexeU  v.  OdeU,  215 

1 2.  Gxeat  caution,  however,  ■hoQl<}  bo 
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observed  in  the  application  of  thii  rale. 
Per  Bronbon,  J.  id 

3.  Before  a  party  is  held  to  be  thus  con- 
cluded, it  must  appear,  1.  That  he 
has  made  an  admission  which  is  clear, 
ly  inconsistent  with  the  evidence 
which  he  proposes  to  give ;  2.  That 
the  other  party  has  acted  upon  the 
admission;  and  3.  That  the  latter 
will  be  injured  by  allowing  the  truth 
of  the  admission  to  be  disproved.  Per 
Bronbon,  J.  id 

4.  Various  cases  relating  to  the  doctrine 
of  estoppel  in  pais,  cited  and  com. 
mented  on.    Per  Bronson,  J.         id 


5.  Technical  estoppels — i.  e.  by  deed  or 
matter  of  record — sometimes  conclude 
the  party  without  any  reference  to  the 
moral  qualities  of  his  conduct :  oth- 
erwise, however,  as  to  estoppels  in 
pais.    Per  Bronson,  J.  id 


6.  Estoppels  in  pais  are  no^  available  as 
in  favor  of  strangers.  Per  Bron- 
son, J.  id 

7.  The  facts  on  which  an  estoppel  rests 
are  not  to  be  presumed ;  but  must  be 
proved  by  the  party  setting  up  the 
estoppel.    Per  Bronson,  J.  id 

Bee  Bills  or  Exchangb  and  Promis- 
80RT  Notes,  20. 
Infant,  3. 
Office  and  Osficbr,  3. 


EVIDENCE. 

1.  Books  of  account  were  proposed  to 
be  introduced  as  evidence  for  a  speci- 
fied  puipose,  with  the  express  qualifi. 
cation  that  the  adverse  party  should 
be  prohibited  from  using  them  to  prove 
other  matters  which  they  were  equal, 
ly  competent  to  establish :  Held,  not 
receivable  under  these  restrictions,  but, 
if  introduced,  they  must  come  in  as 
evidence  generally.  Winants  v.  Sher- 
man,  74 

3.  General  reputation  is  not  admissible 
for  the  puipose  of  proving  that  one 
prosecuting  as  endorsee  of  a  bill  of  ex- 
change, is  in  fact  the  general  agent 
of  the  drawer.    Hsnschtl  v.  J,  K»  4* 


3.  Where  one  on  the  trial  of  a  cause  re. 
sorts  to  the  confesnonB  of  his  adversa. 
ry,  the  evidence  thus  called  out  be- 
comes  the  property  of  both  parties; 
and  neither  will  be  allowed  to  have  it 
stricken  from  the  case  without  the 
consent  of  the  other.  Vibbard  v. 
Staais,  144 

4.  A  party  who  has  proved  the  con. 
fessions  of  his  adversarv,  cannot,  bj 
afterward  waiving  such  proof,  pre. 
elude  the  latter  from  giving  evidoice 
to  show  what  further  was  said  by  him 
at  the  same  time  on  the  same  subject 
Semble;  per  Bronson,  J.  id 


5.  In  an  action  on  a  note,  parol  eyi- 
dence  that  it  was  given  fdr  the  price 
of  goods  sold,  and  that,  at  the  time 
of  the  sale,  the  plaintiff  made  a  prom, 
ise  to  the  defendant  in  raqoect  to  the 
goods,  which  has  been  violated,  is  not 
objectionable  as  tending  to  alter,  mod. 
ify  or  impeach  the  note.  Batterman 
v.  Pierce  and  another^  171 


6.  Where  a  witness  is  sought  to  be  im. 
peached  on  the  ground  of  his  bad 
character,  and  the  persona  called  for 
that  purpose  testify  that  thevareac 

auainted  with  his  general  character, 
tiey  may  then  be  asked  whether,  from 
such  general  character,  they  would 
believe  the  witness  on  oath ;  and  tfaii, 
thou|^  they  expressly  disclaim  all 
knowledge  of  the  witness'  character 
for  truth  and  veracity,  Johtma^- 
The  People,  178 

7.  A  parol  agreement  under  which  ods 
enters  tqx>n  land,  may  be  given  in 
evidence  for  the  purpose  of  character* 
izmg  his  possession,  but  is  not  admis- 
sible as  showing  a  transfer  of  the  le- 
gal title.    Adatr  and  others  v.  1^ 

183 

8.  In  general,  a  party  will  not  be  allow- 
ed to  give  evidence  of  his  witnesi' 
good  character,  until  after  it  has  been 
attacked  by  witnesses  on  the  other 
side.  Per  Bronson,  J.  ThP^ 
v.  HuUt,  *9 

9.  Where,  however,  the  part?  agaW 
whom  a  witness  is  called  draws  «» 
from  bun  on  cross-examinatian  eitnnj 
sic  &ctB  going  to  impeach  his  goM™ 
character,  evidence  of  good  chai«W 
may  be  given  in  rqply. 
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10.  The  caie  of  a  woman  Bweaiing  to 
a  rape  committed  on  her,  ioims  no 
excepticn  to  the  general  rule.  id 

11.  On  the  trial  of  an  indictment  for  a 
rape  alleged  to  have  been  committed 
on  board  a  Teasel,  the  prisoner  at- 
tempted to  discredit  the  testimony  of 
the  complainant,  1.  By  showing  on 
her  crosa.ezamination  that  her  story 
was  improbable  in  itself;  2.  By  dis- 
proving some  of  the  facts  to  which 
■he  testified ;  3.  By  evidence  that  her 
conduct,  while  on  board  the  vessel 
and  afterwards,  was  inconsistent  with 
the  idea  of  the  offence  having  been 
committed;  and  4.  By  callmg  wit 
nesses  to  show  that  the  account  which 
she  had  griven  of  the  matter  out  of 
court,  did  not  correspond  with  her 
statements  under  oatn.  Held,  that 
this  was  not  an  attack  upon  the  com* 
plainant*s  ^reneral  character,  and, 
therefore,  evidence  of  her  good  char, 
acter  waa  inadmissible  in  reply.       id 

12.  CowiN,  J.  dissented,  holdmg,  that 
evidence  of  the  complamant's  contra- 
dictory  statements  out  of  court  aflfect 
ed  her  general  character ;  and  conse- 
quently  that  evidence  of  good  char- 
acter  was  admissible.  id 


13.  Where  F.,  who  had  been  in  poa- 
eession  of  a  store  of  goods  for  several 
years,  absconded,  leaving  his  clerk,  a 
biinor,  in  possession,  who  afterwards 
purchased    an   additional   stock   of 

rs,  and  continued  the  business  in 
own  name  for  two  or  three 
months ;  held,  not  sufficient  evidence 
of  title  in  the  clerk,  as  agamst  F.*s 
creditors;  no  actual  sale  or  assign- 
ment  by  F.  being  shown.  Batcheflar 
V.  Schuyler,  386 

14.  On  the  trial  of  an  indictment  for 
larceny  it  appeared,  that  the  owner  of 
the  goods,  on  the  prisoner's  expressine 
contrition  for  the  ofience,  promised 
not  to  prosecute  him ;  but  the  officer, 
whom  they  soon  met,  told  them  the 
matter  could  not  be  settled  and  im- 
mediately  arrested  the  prisoner.  Held, 
that  the  prisoner's  confessions,  made 
afterwards,  were  admissible  in  evU 
dence  a^rainst  him,  notwithstanding 
the  previous  promise  of  the  owner. 
Ward  V.  The  People,  395 

1^.  Semble,  that  in  order  to 


whether  a  note  signed  by  the  trustees 
of  a  corporation  was  intended  to  bind 
them  personaUy,  extrinsic  evidence  is 
admissible.  The  Parmere  and  Man. 
ufacturert?  Bank  v.  Haight  and 
othere,  493 

16.  An  inquisition  of  lunacy  finding  one 
to  be  of  unsound  mind  Ac.  is  aamta- 
eible  in  evidence,  though  not  eonclu- 
eive,  by  way  of  showing  his  incompe. 
tency  to  convey  lands ;  and  this,  even 
as  against  strangers  to  the  proceeding 
who  had  no  opportunity  to  oflbr  or 
cross-examine  witnesses.  Semble,  Oa- 
terhout  V.   Shoemaker  and  another, 

513 

17.  One  party  to  %fi.fa,  cannot  justify 
under  it  in  an  action  by  the  other, 
without  showing  the  judgment  as  well 
as  the  fi,  fa. ;  mouorh  the  latter  alone 
is  enough  for  the  sheriff.  Newberry 
V.  Lee,  523 

18.  Where,  in  such  case,  the^./a.  pur- 
ported to  have  issued  on  a  decree  in 
chancery  made  by  the  court  of  com- 
mon  pleas  of  Huron  county,  Ohio, 
and  one  of  the  plaintiff's  witnesses 
testified,  on  cross-examination,  that 
the  suit  in  which  theji./a.  issued  iom 
conducted  in  a  court  of  record — viz. 
the  court  of  common  pleae  of  Huron 
county,  jrC' — that  the  proceae,  bill  of 
complaint,  answer,  proceedinge  and 
decree,  were  matter  of  record  in  eaid 
court,  ^c:  Hbld  that,  the  evidence 
having  been  received  without  objec 
tion,  it  was  sufficient,  when  taken  in 
connection  with  the  fL  fa.,  to  prove 
the  decree  to  have  been  regularly 
made  and  enrolled.  id 


19.  And  though  the  officer  who  made 
the  levy  testified  that  he  afterwards 
diacharged  it  under  an  order  entered 
of  record  in  the  common  pleas  of  Hu- 
ron county  ;  Held,  not  evidence  that 
either  the  decree  or^.  fa.  had  been  set 
aside  for  irregularity.  id 

20*  A  plaintiff  in  a  judgment  and  exe. 
cution  who  seeks  to  justify  under  them 
in  trespass,  must  plead  the  matter 
speciaUy,  and  cannot  give  it  in  ovi- 
dence  under  the  general  issue.  Per 
CowEN,  J.  id 

21.  But  if  at  the  trial  the  matter  be 
proved  under  the  general  issue  with, 
out  objection,  the  question  as  to  its 


710 


INDEX. 


admisability  cannot  be  raised  oo  er. 
WW.  id 

23.  In  trespasB  de  honiSy  if  the  defen- 
dant seek  to  justify  the  taking  under 
an  execution  in  his  favor  against  the 
plaintiiTf  he  must  produce  the  judg. 
ment  as  well  as  the  execution.  Simp- 
son  V.  Wairu8,  619 

23.  The  justification  in  such  case  can. 
not  be  given  in  evidence  under  the 


24.  On  the  trial  of  an  action  of  trespass 
de  bonis,  in  which  the  general  issue 
only  was  pleaded,  one  P.  was  called 
by  the  plaintiff,  who  swore  that  he 
took  the  goods  in  question  pursuant 
to  directions  from  the  defendant; 
whereupon  the  latter  cross^xamined 
the  witness  and  was  permitted  to  show 
by  him,  notwithstanding  the  testimo^ 
nv  was  objected  to  as  both  inadmiasi. 
ble  under  the  pleadings  and  seconda. 
ly  in  its  character,  that  he,  being  a 
constable,  took  and  sold  the  goods  on 
a  justice's  execution  issued  against 
the  plaintiff  in  favor  of  the  defendant. 
Held,  that  though,  on  a  re-cxamina- 
tion  of  the  witness,  the  plaintiff  called 
out  the  execution,  and  enquired  into 
the  proceedings  under  it  with  a  view 
of  obviating  their  effect,  he  did  not 
thereby  waive  his  previous  objection 
so  as  to  render  it  unavailable  on  er. 
ror.  id 

25.  Held,  further,  that  the  execution 
thus  caJled  out  was  not  evidence  of 
the  judgment  recited  in  it.  id 

See  AnvERBE  Possession,  3. 

Assumpsit. 

Attorney  and  Client,  2. 

Bailment,  6. 

Bill  of  Exceptions,  3. 

Bills  op  Exchange  and  Promis- 
sory Notes,  26,  27,  32  to  34, 
41,  42. 

Court  of  a  Justice  of  the  Peace, 
13  to  15,  33,  34,  36  to  39, 
42,46. 

Covenant,  2  to  4. 

Criminal  Law,  1  to  5,  22,  23,  25, 
26,  29,  31. 

Damages,  12  to  17. 

DEPosmoN. 

Depositions  in  Criminal  Cabsb. 

Dower,  5,  6. 

Error,  2,  3. 

Estoppel  by  Deed. 


See  Estoppel  in  Pais. 

Goods  Sold  and  DEUVBRSDb 

Infant. 

Insurance,  29. 

Joint  Wrong-doers. 

Larceny,  1. 

LiBUTATioNs,  Statute  op,  2. 

Murder. 

Nuisance,  3  to  5. 

Office  and  Officer,  5  to  7. 

Practice  at  the  Trul. 

Principal  and  Agent,  17  to  20. 

Rafe. 

Replevin,  1. 

Roads  and  Highways,  1,  3  to  5, 

9,10. 
Sheriff,  1  to  3. 
Slander,  6  to  12. 
Tenant  by  the  Curtesy,  3, 4, 6 

to  8. 
Trespass,  7. 
Witness. 


EXAMINATION. 

See  Court  of  a  Justice  of  the  Peace, 
33,  36  to  39. 
DsrosmoNs  in  Civil  Cases. 
Depositions  ut  Criminal  Cases. 


EXCESSIVE  LEVY. 

See  Office  and  Officer,  4. 

EXCISE. 
See  Inn  and  Tavern. 


EXECUTION. 

See  Attorney. 

Attorney  and  Client. 

Certiorari,  1,  9. 

Court  of  a  Justice  of  the  Peace, 

35. 
Evidence,  17  to  25. 
Office  and  Officer,  1  to  7. 
Practice,  17  to  20. 
Replevin,  7. 
Sheriff,  4. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  executor  or  administFator  nuit 


pay  coets  if  he  fiul  in  an  action  on  a 
demand  not  neceasarily  proeecnted  in 
)m  representatire  capacity.  Reyn- 
olda,  aamVi  ^e.  ▼.  CoUm,  ex'r,  ic, 

9.  Accordingly,  where  an  adminiBtnitor 
sued  as  such  for  the  use  and  occupa. 
tion  of  premises  in  which  the  mtestate 
had  only  an  estate  per  autre  tie,  and 
the  allowed  uao  and  occupation  oc 
corred  since  the  intestate's  death  ; 
held  that,  the  action  having  failed, 
the  administrator  must  pay  costs,    id 

3.  The  fioict  that  one  suing  as  executor 
is  not  such,  may  be  pleaded  in  6ar. 
Varick^  ex'a;,  4^.  v.  Bodine  and  oth- 
ers,  444 

4.  An  executor  or  administrator  whose 
proceedmgs  are  set  aside  on  motion  as 
nreguJar,  will  be  ordered  to  pay  the 
costs  of  the  motion.  id 

See  LmiTATioNS,  Statute  of. 


EXTINGUISHMENT. 

See  Adverse  Possession,  3. 

Tenant  by  the  Curtbst,  7, 8. 


FALSE  PRETENCES. 
Se4  CumMAL  Law,  7  to  9. 

FEES. 

FELONY. 

See  Criminal  Law. 

DuosmoNs  IN  Criminal  Casu, 

11. 
Habeas  Corpus. 
Larceny,  3. 

FENCES. 

1.  At  common   law,  no   perton   was 
"bound  to  fence  against  &o  caiQe  ^ 


INDEX.  711 

another;  and,  for  any  trespass  they 
might  commit,  their  owner  was  ans. 
werable,  whether  they  entered  from 
his  close,  the  close  of  a  third  perBon, 
or  from  the  highway.  Staffora  v.  /n. 
gereol,  38 


L  But  this  liability  has  been  restricted 
by  statute,  as  between  the  proprietors 
of  adjoining  closes,  who,  under  cer- 
tain circumstances,  are  each  bound  to 
maintain  a  just  proportion  of  their  di- 
vision  fence ;  and  tne  party  in  default 
has  no  nimcdy  for  a  trespass  commit- 
ted by  the  cattle  of  the  other  party,  id 


3.  Whore  one's  cattle  are  lawfully  placed 
on  A.'b  land,  and  escape  thence  to 
the  land  of  another,  their  owner  is  en. 
titled  to  the  same  exemption  from  lia- 
bility  that  A.  might  claim  in  case  the 
cattle  had  been  his,  but  nothing  more. 

id 


4.  Accordingly,  where  B.*s  cattle  were 
rightfully  pasturing  on  land  owned 
and  occupied  by  A.,  and  they  escaped 
thence  to  the  adjoining  land  of  C. 
through  a  defect  in  the  division  fence 
which  A.  was  bound  to  repair :  Held, 
that  C.  might  maintain  trespass 
against  B.  id 


5.  And,  iemble,  as  tfio  cattle  were  on 
A.*s  land  with  his  consent,  he  might 
be  treated  as  owner  of  them  for  all  ue 
purposes  of  a  remedy,  either  at  the 
common  law  or  under  the  statute,    id 


6.  The  statute  providing  a  summary 
remedy  for  trc4>aaB  on  lands,  by  calL 
ing  out  the  fence  viewers  to  appraise 
the  damages,  appBesonly  to  a^oining 
owners;  and,  even  as  between  them, 
it  B9  not  to  be  construed  as  taknig 
away  any  previously  existing  common 
law  remedy  by  action.  id 

7.  Qti«re,  whether  that  statute  hlw  not 
given  a  remedy  against  the  adjoining 
owner  m  certain  cases  where  none 
existed  before  ?  id 


FENCE  VIEWERS. 
See  F1NCE8,  6,  7. 
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nERI  FACIAS. 


See  Attornet. 

AtiIornet  and  CUBIIT. 
Eyidknce,  17  to  25. 
Practios,  17  to  20. 
Replbvut,  7. 
SHBBur,  4. 


FINE. 
See  CouET  Maktul,  9  to  11. 

FIRE  INSURANCE. 
See  Insukancs,  11  to  13, 27  to  34 


FORCIBLE  ENTRY  AND  DE. 
TAINER. 

See  PftAOTioE,  3. 


FOREIGN  CORPORATION. 
See  Attaohmbht,  2,  3. 

FOREIGN  LAW. 
See  IrannuNCi,  17, 18. 

FOREIGN  PRINCIPAL. 
See  PkmoirAL  and  Aokiit,  1  to  9. 

FORMER  SUIT. 

See  Court  or  a  JranoB  of  im  Pkaob, 
16,30. 
DAMAan,  5. 
Haisas  CoRim,  7  to  9. 
NiniAiioB,€. 
TiMMnmOt  1. 

FRAUD. 

See  Caiabr. 
Drbd,1,  2. 

EflUINOB,  13. 

Ofhoi  AMD  Omooy  7. 
WrtMni,7. 


FRAUDS,  STATUTE  OF. 

1.  An  amement  which  by  ito  tmni  m 
notto  DO  perfonned  withina  year  fiom 
the  time  it  m  made,  is  yoid  mileH  re. 
ducedtowzitiiig.  laehwoodY.  Bmmae^ 

128 

2.  Otherwiae,  if  the  agreement  be  aneh 
that  the  time  for  peribunance  m^ 
arrive  within  the  year,  even  though  it 
be  highly  unptobable  that  it  lotU.  Id, 
And  eee  note  (a.) 

3.  Although  perfonnance  is  to  beffXQ,  and 
does  in  fact  commence  witnin  the 
year,  yet  if  the  agreement  is  not  to  be 
completely  executed  within  that  period, 
it  is  withm  the  statiito  of  fiAods.  Id. 
And  eee  note  (b,) 

4.  So  of  an  amement  not  to  be  per. 
formed  wimin  a  year,  even  thmigh 
fhun  its  natme  it  may  be  lawftdly  as- 
nuUed  or  not  an  end  to  within  that 
time.    la.    See  note  ((.) 

5.  A  party  who  refoses  to  go  on  with  an 
agreement,  void  by  the  statate  of 
frauds,  after  having  derived  a  benefit 
by  a  part  performance,  most  pay  lor 
mat  ne  has  received.  id 


6.  Whether  in  soeh  a  case  the  phuntiff 
will  recover  at  the  rate  of  iMfnumwa 
tion  provided  for  by  the  a^reemeut,  or 
as  npon  a  gtwiitetii  mennt  or  qmM. 

QUXRB.  id 


7.  L.  let  the  use  of  his  mare  for  breed- 
ing  nmposes,  to  B.,  the  owner  of  a 
stod-none,  under  the  foUowmflr  parol 
agreement :  B.  to  pay  aimeeifid  aom 
for  the  colt,  if  one  siiould  be  foaled— 
the  mare  to  remain  in  L.'s  [tnasnaBisi, 
and  he  to  keq>  the  colt  till  the  anal 
time  for  weaning,  or  ontfl  it  became 
four  or  six  months  old.  A  colt  kav- 
ing  been  raised  from  the  mare,  B.  ds. 
manded  it  after  it  became  mx  manths 
old,  tendering  the  agreed  som,  bul  L 
refijsed  to  let  him  have  it ;  whereiqMB 
B.  brought  replevm :  i7«M,  that  the 
asreement  was  void  as  being  ods 
vniich  from  its  nature  could  not  be 
peifonned  within  a  vear,  and  that  & 
thcrafore  had  no  right  of  aetk».      id 

8.  As  no  time  was  qiedfiad  for  the  pay- 
msDt  of  the  maoey  by  B.,  it  4U  aB( 
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become  due  till  tfie  period  fixed  for 
deUveriiig  the  colt.    Per  Bkonboii,  J. 

id 

See  BiLU  of  Exchamob  and  Promisso- 
%Y  Notes,  35  to  37. 


G 

GENERAL  BANK-LAW. 
See  Banks  and  Banking  Associations. 

GENERAL  ISSUE. 

See  Court  or  a  Jubticb  op  thb  Pbaoe, 
13. 
Covenant,  7. 
EVIDENCB,  20  to  24. 
Plbadino,  2,  6. 

GENERAL  REPUTATION. 

See  Evidbncb,  2,  6,  8  to  12. 
Partnership,  3. 

GOODS  BARGAINED  AND  SOLD. 
See  Goods  Soij>  and  DBLnrBEBo,  6,  7. 

GOODS  SOLD  AND  DELIVERED. 

1.  A  count  for  goods  sold  and  delivered 
is  not  sustainable  without  proof  of  a 
delivery  either  actual  or  constructive. 
Hague  and  another  v.  Porter^       141 

2.  If  tho  vendee  of  groods  order  them  to 
be  forwarded  by  a  carrier,  though  he 
do  not  name  him,  a  delivery  to  a  car. 
lier  will  enure  as  a  constructive  de- 
Kvery  to  the  vendee,  and  thus  satisfy 
tiie  count  for  goods  sold  and  deliver, 
ed.    Per  Cowen,  J.  id 

8.  But  a  delivery  to  a  carrier,  without 
^e  consent  of  the  vendee  either  ex- 
press  or  implied,  will  not  enure  as  a 
delivery  to  the  latter.  id 


4.  The  vendee's  consent  that  tKik  ^/mdf 
•  shall  be  sent  by  a  cAiier,  ii^'?  J^^. 

Vol.  III.  "*^>be»^ 


plied  from  the  usage  of  trade. 

COWBN,  J. 
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Per 

id 


5.  The  case  of  Downer  v.  Thommon^ 
(2  ifiU,  137,)  commented  on  and  ex. 
plained.  id 

6.  P.  agreed  to  take  a  lot  of  lamps  of 
H.  k.  R.,  and  at  the  same  time  order, 
ed  a  larger  (quantity  of  a  similar  de. 
Bcription,  which  were  to  be  made  and 
delivered  as  soon  as  practicable — the 
price  of  the  whole  to  be  at  tho  rate  of 
$13  per  dozen.  The  first  parcel  was 
paid  for  and  delivered;  an4)  while 
the  othdTB  were  mannfacturing,  P.  de- 
sired an  alteration  in  their  structure, 
which  wan  made.  After  the  lamps 
were  complete,  they  were  boxed  up 
and  sent  by  a  carman  to  the  store  of 
P.,  who  refused  to  receive  them. 
Held,  that  the  contract,  in  respect  to 
the  different  parcels,  was  distinct ;  and 
that  H.  &,  R.  could  not  recover,  un. 
der  a  count  for  goods  sold  and  de. 
livered^  the  value  of  those  which  P. 
refused  to  receive.  id 


7.  And  eembUt  a  count  for  goods  bar- 
gained and  Bold  could  not  be  main, 
tained  under  such  circumstances. 
Per  Cowen,  J.  id 

8.  The  count  shoold  be  special,  for  a  re. 
fusal  to  accept  the  goods:  Per  Cow. 
EN,  J.  id 


GUARANTY. 

See  Bills  of  Exchange  and  Pbomimo- 
BT  Notes,  14  to  18,  35  to  39. 


GUARDIAN. 

1.  A  bond  given  on  the  appointment  of  a 
guardian  to  sell  the  real  estate  of  an 
uifant,  under  the  act  of  1815,  {Seee, 
Lawe  of  1815,  js.  103,  ^  2,)  cannot  bft 
prosecuted  until  prooeedkig»  ibr  an 
account  'have  been  had  against  the 
guardian,  in  diancery.  SaUebtay 
and  others  v.  Van  Hoesen^  smrtinor^ 
*c..  77 

2.  Where  the  guardian  is  dead,  no  ae^ 
count  having  been  rendered  by  hini, 
nor  tho-'i^roeeeds  of  the  land  infested 
under  the  direetifln  of  the  ehaneeUor, 
his  pen^bnal  repiesentalifea  shouldbe 

90 
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lequired  to  account  before  the  suit  is 
iDBtituted.  id 

3.  If  there  be  a  difficulty  in  pursuing  that 
course,  the  plaintiff  must  make  out  a 
special  case  showing  the  necessity  of  a 
suit  on  the  bond ;  for  until  tnis  is 
done,  a  court  of  law  ought  not  to  im- 
dertake  the  adjustment  of  a  trust  of 
this  description.  id 

See  Parent  and  Child. 


"  GUEST." 
See  Lien,  1  to  11,  14,  17. 


H 


HABEAS  CORPUS. 

I.  It  is  no  objection  to  the  relator's  right 
to  proceed  on  a  habeas  corpus  ad  »ub. 
jiciendum,  that  the  costs  of  a  former 
habeas  corpus  in  the  same  matter  re- 
main unpaid.  The  People  ex  reL 
Barry  v.  Mercein,  399 

3.  The  rule  is  the  same  in  this  respect, 
whether  the  proceeding  in  which  the 
objection  is  taken  be  regarded  as  at 
conmion  law  or  under  the  statute. 
Per  CowEN,  J.  id 

3.  Where  a  wife,  who  had  voluntarily 
deserted  her  husband,  lived  with  M. 
her  father,  and,  witii  his  countenance 
and  consent,  withheld  from  her  bus. 
band  the  custody  of  one  of  their  chil- 
dren ;  held,  that  a  habeas  corpus  lay 
aeainst  M.  to  enquire  into  the  cause 
or  the  detention,  he  being  a  party  to 
the  wrong.  id 

4.  In  respect  to  a  civil  mjury,  the  law 
regards  all  who  participate  in  and  prou 
mote  it  as  principal  wrong-doers,  and 
severally  responsible  to  the  person 
whose  rights  are  mvaded.  Per  Cow- 
«N.  J.  id 

5.  Whether  a  proceedmff  by  habeas  cor- 
pus, under  2  R,  S.  563,  et  seq,,  may 
ordinarily  be  instituted  without  the 
pnvibr  of  the  prisooer  or  penon  de- 
tftined,  quere,  id 


6.  A  father  whose  infant  child  is  illegal, 
ly  detained  from  him,  may  pnperiy 
apply  for  a  habeas  corpus  in  his  own 
right,  without  the  privity  of  the  otuld. 

t^ 

7.  The  decision  of  a  judge  on  habeae 
corpus,  refusing  to  transfer  the  custo- 
dy of  an  infimt  child  from  its  mother 
to  the  father,  is  at  most  only  conclo- 
sive  in  reelect  to  facts  and  circmn- 
stances  then  existing,  and  not  as  to 
such  as  arise  afterwards.  id 

8.  Accordingly,  where  the  decisioQ  vu 
made  in  March,  1841,  and  abont  a 
year  and  six  months  afterwards  the 
father  instituted  another  proceeding 
of  a  like  character,  alleging  as  a  new 
and  material  circumstance  the  ad. 
vanced  age  of  the  child,  &c. ;  A«W, 
that  his  claim  was  not  haired.  Nel- 
son, Ch.  J.  dissented.  id 

9.  The  doctrine  of  res  judicata  as  ap. 
plicable  to  cases  where  the  snbject 
matter  is  constantly  changing  by  lapse 
of  time,  and  other  causes,  discused 
and  illustrated.     PerCowES^J.     id 

10.  Origin  and  histoir  of  the  writ  a( 
habeas  corpus  ad  sumieiendum.  Note 
(».  647  to  649 

11.  General  nature  and  character  of  the 
writ.    Id.  649 


12. 


I.  Subject  matter  of  the  writ  and  ap. 
plication.    Id.  649  to  651 


13.  Judicial  duty  in  respect  to  the  pro. 
ceeding,  as  contradistinguished  from 
/N>i0er  or  jurisdiction,    fd.  651 

14.  What  courts  or  magistiatm  may  ad 
upon  the  writ    Id.  ^ 

15.  Jurisdiction  to  fifront  the  writ— ho^ 
acquired.    Id.  652  to  654 

16.  Who  may  have  the  writ    Id*   654 

17.  Obligation  to  grant  the  writ   /<^ 

18.  Foim  of  petition,  and  how  rcriW 
Id.  655 

19.  To  whom  to  be  prawnted.    /* 

•^        653,655 
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30.  Writ  may  sometimeB  issue  without 
petition.    Id,  655 

21.  Fixing  compensation  for  bringing  up 
the  prisoner.    Id,  655 

22.  Form  of  the  writ  and  seal.  Id.    655 

23.  To  whom  writ  may  be  directed,  and 
airainBt  whom  it  lies.    Id,    649,  650, 

.655 

24.  Day  and  place  of  return.    Id.    656 

25.  Who  may  serve  the  writ    Id.  656 

26.  Manner  of  service.    Id.  656 

27.  Duty  to  make  return  to  writ,  &c. 
Id,  656, 657 

28.  Notice  of  proceeding.    Id.  657 

29.  Amendment  of  the  writ    Id.  657 

30.  Return,  when  sufficient    Id.  657 

31.  Amendment  of  return.    Id.  657 

32.  Length  of  time  allowed  for  the  hear, 
ing-— custody  of  prisoner  in  the  mean- 
time.   Id.  658 

33.  Staving  proceedings  upon  the  writ 
till  the  costs  of  a  former  proceeding 
in  the  same  matter  be  paid.  Id.    658 

34.  Proceedings  on  return  being  admit 
ted.     Id.  658 

35.  Right  of  denying  and  controverting 
return.    Id.  65§ 

36.  How  far  ^  50  of  2  R.  S.  471,  2d 
ed.  departs  from  the  common  law. 
Id.  658  to  660 

37.  Imprisonment  under  proccfes — valid 
on  its  face.    Id.  661 

38.  Imprisonment  under  process — ^void 
on  its  face— -jurisdiction.    Id.        661 

39.  Imprisonment  under  process — void 
for  want  of  jurisdiction  as  to  subject 
matter,  person  or  process.  Id.  661,  662 

40.  Imprisonment  under  process — ^void 
because  of  other  jurisdictional  defects. 
Id.  662 


41.  Imprisonment  under  civil  t)r^v*.e0B« 


42.  Imprisonment  under  process  irregular 
or  erroneous  merely.    Id.    662  to  666 

43.  Process  valid — arrest  or  detention  il. 
legal.    Id.  666 

44.  Process  void  in  a  criminal 
not  always  a  ground  for  die 
Id.  666,  m 

45.  Bailing  the  prisoner.    Id.  667 

46.  Bailing  in  cases  of  misdemeanor. 
Id.  667 

47.  Bailing  or  discharging  in  cases  of  fel. 
ony,  before  indictment — extent  of  en.r 


quuy.     Id. 


667,  668 


48.  Bailing  or  discharging  in  cases  of  fel- 
ony,  after  indictment — extent  of  en- 
quiry.    Id.  668  to  671 

49.  Bailing  or  discharging  in  cases  of  fet 
ony,    before    indictment — depositions 

672  to  ( 


how  estimated.    Id. 


►  674 


50.  Bailing  after  conviction.    Id.     674 

51.  Bailing  after  sentence.    Id.        674 

52.  Notice  of,  and  number  of  bail.    Id. 

674 

53.  Remanding  the  prisoner.    Id.    675 

54.  Recommitment  for  the  same  cause. 
Id.  675 

55.  How  far  a  decision  on  haifeae  cor- 
pus shall  conclude  the  parties.    Id. 

675,  676 

56.  The   habeas  corpus  act  applies  to 
all  writs  of  habeas  corpus.    Id.    676 

57.  Certiorari,  at  the  prisoner's  election. 
Id.  676 


58.  Decision  upon  habeas  corpus  or  cer. 
tiorari,  how  reviewed.    Id,  676 

See  Husband  and  Win,  4. 


HEARSAY. 

S^e  EviDKNOB,  2,  6,  8  to  12. 

PARTNKRCmr,  3. 

FrINCITAL  AND  ACRNT,  17  (O  90  • 


\ 
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HEIR  AND  ANCESTOR. 
8e9  Adverbs  PossEasioif,  1, 3. 

AUSN. 

Will. 


HIGHWAYS. 
See  Roam  and  Hiohwati. 


HUSBAND  AND  WIFE. 

1.  A  husband  and  wife  may  have  aepa. 
rate  interests  in  the  same  real  proper- 
ty; though  for  many  purposes  tney 
are  reganied  in  law  as  one  person. 
Cooper  and  wife  v.  Whitney^  95 

3.  If,  after  a  conveyance  to  a  wife  of  an 
equity  of  redemption,  she  and  her  hus- 
band  take  possession  of  the  mortgaged 
premises,  and  the  husband  become  the 
assignee  of  the  mortgage,  this  is  not 
such  a  union  of  the  equitable  and  legal 
interest  in  the  same  person  as  renders 
the  doctrine  of  merger  applicable ;  but 
Uie  wife  will  be  regarded  as  holding 
under  the  mortgagor,  and  the  hus. 
band  under  the  mortgagee.    Semble, 

id 


3.  As  between  husband  and  wife,  the 
claim  of  the  former  to  the  custody  of 
their  infant  children  is,  in  general, 
paramount,  and  will  be  enforced. 
The  People  ex  reL  Barry  v.  Mereein, 

399 

4.  Accordingly,  on  habeas  corpus  by  a 
husband  to  recover  possession  of  his 
infant  daughter,  \vithheld  from  him 
by  his  wife  and  her  father,  the  court 
enforced  the  husband's  claim  as  para- 
mount, though  the  daughter  was  leas 
than  five  years  old,  and  of  a  feeble 
constitution.  id 

5.  Though  an  agreement  for  a  sepAnu 
ation  between  husband  and  wife  may, 

in  certain  cases,  be  valid,  the  husband 
cannot  alienate  to  the  wife  his  right 
to  the  custody  and  care  of  their  chil- 
dren.    Per  CowEN,  J.  id 

6.  The  general  doctrine  relating  to 
agreements  for  separate  maintenance 
and  residence,  as  between  husband 
and  wife,  discussed-  and  its  ^licy 
examined.    Per  Cowen,  J.  id 


7.  Where  an  instrument  was  exscutMl 
between  a  husband,  his  wife  and  her 
father^  by  which  the  former  covenanU 
ed  that  he  would  leave  with  his  wife 
their  infant  child  until  a  specified 
period,  and  afterwards  relinquish  to 
ner  all  his  right  to  tlie  child,  provided 
die  required  it :  ffsM,  that  the  instro. 
ment  was  void  as  an  a^rreement,  and 
revocable  as  a  delegation  of  power. 

See  Dower. 
Habeas  Coircs,  3, 6  to  8. 
Nuisance,  3. 
Tenamt  bt  the  Cuetibt. 


ICE 
See  Laeoent,  4. 

IMPEACHMENT  OF   WITNESS. 
See  Evidence,  6,  8  to  13. 

IMPRISONMENT. 

See  Habeas  Corpus. 

Non-Imprisonment  Act. 

INCOMPETENCY. 
See  WrrNEss,  6  to  8. 

INDICTMENT. 

See  Biij.  of  Exceptions,  3. 
Criminal  Law. 

I>EPOBITION8  IN  CRIMINAL  CaBBI. 

Habeas  Corpus. 

Larceny. 

Murder. 

NUMANCE. 

Rape. 
Slander. 

INFANT. 

1.  An  action  of  ejectment  may  be  mam. 
tamed  against  an  infant.  Jf'OMi 
and  another  v.  Smithy  147 
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9.  The  capacity  of  an  infant  to  do  an 
aet  for  which  the  law  rendera  him 
liaUe,  pre^oppoees  his  ability  to  can* 
fern  it;  and  hence,  in  ejectment 
against  him,  after  the  plaintiiT  has 
■Sown  title,  the  infiuii*8  entoy  may  be 
established  by  his  admissions.  Per 
CowEN,  J.  id 

3.  But,  in  ejectment  against  an  infant, 
though  he  had  acknowlcdgfed  he  occu- 
pied  the  premises  under  the  plaintiff, 
and  it  was  ^own,  moreoTer,  that  he 
had  given  his  note  for  the  rent ;  keld^ 
nevertheless,  that  he  was  not  estopped 
from  setting  up  a  title  in  himself  ad. 
Tcrse  to  the  plamtiff,  id 

4.  The  admissions  of  an  infant  are  com- 
petent evidence  against  him  both  in 
civil  and  criminal  cases,  where  they 
relate  to  a  matter  for  which  the  law 
holds  him  accountable.  UaiU  v.  LiL 
Ue,  by  kia  next  friend,  &,c.,  149 

5.  And  where,  in  assumpsit  by  an  infant 
for  work  and  labor,  he  gives  evidence 
tending  to  show  a  settlement  between 
the  defendant  and  himself,  his  ad- 
mission  that  no  settlement  took  place 
is  competent  evidence  against  him. 

id 


See  GuAKDiAN. 

Habkab  Corpus,  3,  6  to  8. 
Husband  and  Wxfk,  3  to  5,  7. 
Nuisance,  1. 


INN  AND  TAVERN. 

1.  The  words  trni  and  tavern,  and  inn- 
holder  and  tavern-keeper,  as  used  in 
the  statute  for  the  regulation  of  tav- 
erns, &c.  {\  R.  S,  676.  et  aeq.  3d 
cd.,)  aie«ynaaymo«s.  TUOvermera 
of' the  Poor  of  Crown  Point  v.  Wwr- 
nor,  150 

3.  The  right  to  keep  an  t'lm,  in  the  com- 
mon  law  sense  of  the  term,  is  not  a 
fixmehise^  and  henee,<nolwithstBnding 
the  statute,  any  pQiMn<niay  keep  tuch 
athouse  without  a  license.  Per  Nel- 
son, Ch.  J.  id 


3.  But  if  he  wish  the  privilege  of  asUing 
strong  and  spiritaoua  liquors,  ^^.he 
must  obtain  a  Uaensoi;  for.,  in  such 
earn  the  employmmt  it  tamed  into  a 
franchise  by  theMatuto.  ^    ^\ 


4.  The  Dfovisions  of  the  statute,  (1  J2. 
8.  67S,  §  8,  2d  ed.,)  requiring  every 
keeper  of  an  inn  or  tavem  to  nave  in 
his  house  two  spare  beds,  &c.,  apply 
only  to  such  houses  as  have  been  h- 
censed.    Per  Nelson,  Ch.  J.         id 

5.  So,  as  to  other  conesponding  proviso 
ioDS  of  the  statute  prescribing  rules 
of  conduct  for  the  keepem  of  ixma 
and  taverns,  as  such.  Per  Nelson, 
Ch.  J.  id 

6.  To  subject  one  to  the  penalty  piovid. 
ed  by  §  10  of  the  above  statute  for 
erecting  or  putting  up  a  Hgn^  it  must 
indicate  that  he  keeps  a  fiblic  house 
liceneed  to  sell  liquore,  ttc.  id 

7.  Where  a  sign  was  posted  in  front  of 
a  house,  on  which  was  painted  **  S. 
W.*o  Entertainment,**  and  a  pieoe  of 
pasteboard  was  affixed  to  the  same 
post  inscribed  ^^ Temperance:**  Held, 
not  such  an  indication  that  the  oecu- 
pant  of  the  house  kept  a  tavern,  as 
would  render  him  liable  for  the  penal- 
ty given  by  1  R.  S,  678,  §  10,  2d  ed, 

id 


8.  In  debt  by  overseers  of  the  pooc  for 
selling  spirituous  liquors  without  li- 
cense in  violation  of  1  R.  JS.  6d0,  § 
15,  several  distinct  penalties  may  be 
recovered  in  the  same  suit  Devo  v. 
Rood  and  Kimble,  Overseers  of  the 
Poor  &c.,  527 


INN-KEEPER. 

See  Inn  and  Tavehn. 
Lien,  1  to  11, 14, 17. 


INQUISITION. 
See  Depouvoni  «N  Cuminal  Ca 

EviMBMOB,  16.. 

Interest,  2  to  6. 
Sberift,  1  to  3. 


•,9. 


INSOLVENT. 


See  AstiQMOE.  ani»  ^Imiomib«  10. 

NOHflvnUSONMINT  AcT. 

Pleading,  1. 
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INPSECTORS  OF  ELECTION. 

See  New-York,  Cmr  or,  1  to  6. 
Statutes,  3,  4. 


INSURANCE. 

1.  A  deviation^  in  the  ordinary  sense  of 
that  term,  ie  not  predicable  of  a  ma. 
rine  policy  on  time  merely ;  for  it  is 
of  the  nature  of  such  a  policy  that  it 
limits  the  vessel  to  no  geographical 
track.  The  Union  Insurance  Co.  y. 
Tyeen,  118 

3.  Nor  can  any  particular  trip  or  voya|re 
be  regarded  as  having  the  effect  of  a 
deviation  under  a  policy  of  this  nature, 
unless  undertaken  in  fraud  of  the 
policy.  id 

3.  Where  a  marine  policy  on  tone — e.  g. 
for  one  year — contains  a  clause  that, 
should  the  vessel  be  at  sea  at  the  expi- 
ration of  the  year^  the  risk  shail  eon. 
tinue  until  she  arrives  at  her  port  of 
destination — if,  at  the  end  of  the  year, 
she  be  at  sea,  no  matter  where,  or  in 
what  direction  steering,  the  policy  at- 
taches for  the  ulterior  term,  provided 
her  course  has  been  fairly  governed 
by  the  views  of  the  owner  or  charterer 
as  tp  the  exigencies  of  lus  trade  or  busi- 
ness, and  she  has  not  been  kept  at  sea 
in  fraud  ot  the  poUcy.  id 

4»  A  vessel  lying  in  a  river  or  canal 
conmiunicating  with  the  ocean,  is  at 
sea,  within  me  meaning  of  those 
words  when  used  by  way  of  continu. 
in^  a  time  policy,  provided  she  has 
quit  her  moorings  in  readiness  for  the 
voyage  with  intent  to  prosecute  it; 
and  this,  though  she  be  immediately 
stopped  by  head  wiods.  Per  Cow- 
en,  J.  id 

5.  The  least  locomotion,  with  readiness 
of  equipment  and  clearance,  satisfies  a 
wairanty'to  sail^  though  the  vessel  be 
afterwards  detained  or  driven  back. 

id 

6.  Otherwise,  as  to  a  warranty  to  depart; 
for  ^  depaztore*'  imports  an  effectual 
leaving  of  the  place.    Per  Cowen,  J. 

id 

7.  A  ship  was  insured  for  one  year  from 
the  7th  of  October,  1837,  and  if  «<  at 


sea**  when  the  year  expired,  the  risk 
was  to  continue  until  she  reached  her 
port  of  destination  in  the  United 
States.  She  went  to  Rotterdam  and 
dischargred  her  cargo  from  one  of  the 
canals  in  that  city  about  the  20th  o 
September,  1638.  Finding  no  retun 
freight  to  the  United  States,  the  c^ 
tain  determined  to  to  to  Newcastle 
upon  Tyne,  and  uence  home  to 
New. York,  in  pursuance  of  his  in-r 
structions.  The  ship  was  accordingly 
moved  from  the  canal  into  the  river 
Maese,  about  25  miles  from  the  sea, 
and  a  pilot  ordered  on  the  5th  of  Oc 
tober,  when  all  of  the  ship's  papers  to 
enable  her  to  proceed  to  HelvoetsluyB 
were  ready  for  delivery;  but  owing 
to  contrary  winds  she  did  not  sail  tiU 
the  Bth,  on  which  day  the  pilot  and 
papers  were  brought  on  botird.  She 
reached  Helvoetsluys  on  the  10th, 
and  there  exchanged  her  papers  ob. 
tained  at  Rotterdam,  for  sea-papen, 
but  in  consequence  of  heavy  gales  did 
not  leave  till  the  26th,  when  she  pro. 
ceeded  to  Newcastle,  took  a  cai^ 
and  left  for  New. York  on  the  Ist  of 
December,  having  made  all  pooHble 
haste  to  get  out  of  the  North  Sea  be. 
fore  the  middle  of  winter.  On  the 
night  of  the  5th  of  December,  she 
struck  on  the  French  coast  and  sa£. 
fered  considerable  loss.  Held,  that 
the  vessel  was  **  ai  sea"  at  the  expi- 
ration of  the  year,  within  the  mean, 
in^  of  the  policy,  and  havin£  been 
fairly  governed  in  her  course  by  the 
exiffencics  of  trade,  the  policy  attach- 
ed tor  the  ulterior  toim.  id 

8.  Had  the  tnaster  fraudulently,  or 
idly  and  unnecessarily  protracted  the 
voyage,  thus  incurring  the  peril  of  a 
winter  in  a  northern  sea,  the  question 
would  have  been  different  id 

9.  And  semble,  if,  under  the  circum. 
stances,  the  vessel  had  gone  from 
Newcastle  to  a  port  not  on  the  way 
to  the  United  States,  it  might  have 
had  the  effect  of  a  deviation.  id 

10.  The  case  of  The  American  In. 
surance  Company  v.  Mutton,  (34 
Wend,  330,)  commented  on  and  ex- 
plained.  id 

11.  The  parties  to  a  poUcy  of  insurance 
may  insert  in  it  what  conditums  they 
idease,  provided  there  be  nothing  in 
them  oontrBry  to  the  criminal  law,  or 
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•public  pdicy.    Beadle  v. 
nango    County    Mutual 
Company^ 


The  Che. 

Ineuronee 

16L 


12.  Accordingly,  where  a  fire  policy  is. 
micd  by  an  incorporated  mutual  in- 
surance company  was  conditioned 
that,  if  the  ineured  refused  or  neglect- 
ed  to  pay  any  assessment  duly  made 
by  the  company  upon  his  premium 
note,  for  thirty  days  after  notice  there- 
of,  the  policy  should  be  void :  Held^ 
a  valid  condition,  and  that  a  violation 
of  it  was  a  good  defence  to  an  action 
on  the  policy.  id 

13.  Otherwise,  as  to  terms  of  forfeiture 
not  mutually  agreed  to,  but  sought  to 
be  imposed  by  the  company  in  the 
form  of  a  by-law.    Sembte.  id 

14.  A  vessel  will  not  be  considered  sea- 
worthy^  withm  the  implied  warranty 
in  a  policy  of  insurance,  if,  in  navi- 
gating  a  river  where  it  is  customary 
to  take  on  board  a  licensed  pilot,  she 
proceed  without  one.  Keeler  v.  The 
Fireman^e  Inewanee  Company  of  the 
City  of  Albany^  :250 

15.  Otherwise  if  such  be  not  the  cus. 
torn ;  in  which  case  the  captain,  mate 
or  other  person,  possessing  the  requi. 
site  skiU,  may  act  as  pilot  id 

16.  Though  the  policy  contain  a  clause 
express^  providing  that  the  master  or 
mate  may  act  as  pilot  in  certain  spe. 
cified  waters;  this  will  not  be  con. 
strued  as  negating  their  customary 
right  to  act  in  other  parts  of  the 
voyage.  id 

17.  In  an  action  on  a  policy  executed 
in  this  state  upon  a  schooner  engaged 
in  the  coasting  trade,  it  appeared,  Uiat 
while  the  schooner  was  proceeding  up 
the  Potomac  river,  steering  for  a  port 
in  Virginia,  she  was  diverted  from  her 
course,  and  wrecked  on  the  Maryland 
side;  that  there  was  a  statute  in 
Maryland  for  licensing  pilots,  which 
prohibited  persons  from  acting  as  such 
'without  license ;  that  the  schooner  in 
question  was  pUoted  by  her  mate-— a 
man  well  qualified  for  the  purpose, 
but  who  was  not  Ucensed ;  and  that 
it  was  customaiy  for  the  masteiB  and 
mates  of  vessels  of  the  size  of  the 
schooner,  and  engaged  in  the  same 
trade,  to  act  as  theur  own  pilota.   Vgld 


it  not  appearing  that  the  jurisdiction 
of  Maryland  extended  over  the  waters 
of  tiberotoma'c,  so  as  to  subject  to 
her  laws  vessels  destined  for  a  Virgin, 
ia  port,  that  the  fact  of  their  being  no 
licensed  pilot  on  board  the  schooner, 
constituted  no  defence  to  the  ac 
tion.  id 

18.  Semble,  that  as  between  the  insured 
and  underwriter,  a  statute  regulation 
for  licensing  pilots  and  enforcing  a 
monopoly  in  their  fsivor  by  certain 
penalties,  but  containing  no  declara. 
tion  that  vessels  shall  be  regarded  as 
unscaworthy  for  non-compliance,  is  to 
be  construed  as  directory  merely;  and 
though  a  vessel  proceed  with  a  pilot 
who  is  unlicensed,  yet  if  he  be  prop- 
erly qualified  in  other  respects,  this 
will  constitute  no  defence  to  an  action 
on  the  policy.  id 


19.  If  the  master  and  crew  of  a  vessel 
be  ignorant  and  unskilled  in  the  dn. 
ties  of  their  profession  generally ;  this 
will  amount  to  a  breach  of  the  impli- 
ed  warranty  of  seaworthiness,  and  dis- 
charge the  underwriters.  Per  Cow- 
KN,  J.  id 

20.  Otherwise,  as  to  ignorance  in  re^ 
spect  to  the  particular  navigation 
where  the  vessel  is  lost ;  provided  it 
appear  to  have  had  no  connection 
with  the  disaster.    Per  Cowen,  J.  id 

21.  I^  in  an  action  on  a  marine  policy, 
the  judge  tell  the  jury  that,  in  case 
the  loss  arose  ftom  **  want  of  ordinary 
prudence  in  the  navigation  of  the  ves- 
sel,**  they  should  find  for  the  under, 
writers;  this  will  bo  regarded  as  equiv. 
alent  to  submitting  the  question, 
whether  the  loss  arose  either  from  ig. 
noranee  or  ordinary  neglect,  id 

22.  Semble^ihBiti  demotion  ia  not  pxtdi. 
cable  of  river  navigations  especially 
under  a  mere  time  policy,  id 

23.  Even  if  the  policy  lunit  the  vessel  to 
a  given  geographical  track,  and,  in 
navigating  a  river  on  her  general 
course,  she  negliffently  and  unskilfuL 
ly  depart  from  ue  cnannel,  this  will 
be  no  deviation  in  the  legal  sense. 
Semble,  id 

24.  The  tiue  objection  to  a  deviation  is, 
that  the  party  contracting  has  vohB- 


\ 
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tarily  substituted  another  voyage  for 
that  which  has  been  insured.  Per 
GowKN,  J.  id 

25.  Whether,  in  the  case  of  river  navi- 
ffation,  there  may  not  be  a  deviation 
by  such  delay  or  other  acts  as  are 
equivalent  to  substituting  one  voya^ 
for  another,  quere,  id 

26.  The  case  of  Jolly's  Eafre  v.  The 
Ohio  Ins,  Co.  {WrighCs  Rep,  546,) 
eonunented  on  and  questioned.        id 

27.  A  paper  purporting  to  bo  conditions 
of  insurance,  if  annexed  to  and  deliv. 
ered  with  a  policy,  is  to  be  deemed 
prima  facie  a  part  of  it ;  and  this, 
whether  referred  to  in  the  policy  by 
express  words,  or  not  Roberts  v. 
Tie  Chenango  County  Mutual  In^ 
surance  Company,  501 

28.  Accordingly,  though  a  policy  con- 
taiaed  no  rererence  in  terms  to  any 
other  paper,  yd  it  having  been  made 
by  using  a  printed  form  covering  the 
half  of  an  entire  sheet,  upon  the  other 
half  of  which  was  a  printed  statement 
commencing  thus — **  Conditions  of 
Insurance^' — and  specifying  certain 
acts  of  the  assured  which,  if  done, 
should  render  the  policy  void :  Held, 
that  the  statement  was  a  part  of  the 
pohcv,  at  least  prima  facie  ;  and  that 
a  violation  of  its  provisions  rendered 
the  insurance  void.  id 

29.  The  legal  efiSsct  of  a  paper  thus  an. 
nezed  to  a  policy  may  be  destzoyed 
by  parol  eviikBce  that  the  annexation 
was  by  mistake.  id 

30.  In  an  action  against  **  The  Saratoga 
County  Mutual  Fire  Insurance  Com- 
pany,"  {Laws  of  1834,  p.  530,)  on  a 
policy  which,  in  terms,  was  to  become 
void  if  assigned  without  the  consent 
of  the  company  in  writing,  it  appear, 
ed  that  one  of  the  by.lftws  of  the  com. 
pany  was  as  follows:  **  When  any 
buildings  are  mortgaged  at  the  time 
they  are  insured,  the  mortgagee  ma^ 
have  the  policy  assigned  to  nmi  on  his 
signing  the  premium  note,  or  giving 
security  for  the  payment  of  the  same," 
and,  on  his  doing  so,  any  agent  &c. 
**  shall  be  authorized  to  give  the  as. 
sent  of  the  companv  to  said  assign, 
ment,"  &c.  It  furtner  appeared  that, 
the  buildings  covered  by  the  policy 
being  under  mortgage  when  it  was 


applied  for,  the  {^aintiff  stated  this 
fact  in  his  written  applicatioo,  aiddkig, 
that  he  wiohod  an  assignment  to  lie 
mortgagee.  Held,  that  the  act  of  is. 
suing  the  policy  could  not  be  deemed 
a  consent  in  uniting  to  the  proposed 
assignment;  and  this,  though  the  poli- 
cy contained  an  express  reference  to 
the  aralieation.  Smith  v.  The  Sara<. 
toga  County  Mutual  Fire  Insurance 
Company,  508 

31.  Though  by  an  assignment  in  such 
case,  without  the  consent  of  the  com- 
pany,  the  policy  is  forfeited,  yet  the 
assured  remains  liable  to  contribute  to 
aU  losses  which  happened  while  the 
policy  was  in  force,  tnougfa  the  assess, 
ment  be  not  mi^de  till  afterwards,    id 

32.  Whether,  under  the  (barter  of  this 
company,  he  be  not  liaUe  to  contrib. 
ute  to  all  losses  which  may  happen 
during  the  term  for  wohich  he  was 
originally  insured^  though  he  forfeit 
his  policy  before,  quere.  id 

33.  Where  the  company,  with  knowU 
edge  that  a  policy  had  been  fcnfeited 
by  assignment,  acoeopcd  the  assured 
on  account  of  losses  which  occurred 
before  the  assignment,  and  collected 
the  assessment;  held,  that  this  did 
not  revive  the  policy.  id 

34.  Even  had  the  assessment  been  on 
account  of  losses  which  happened 
after  the  assignment,  the  result  would 
have  been  the  same;  for  the  policy 
bemg  void,  not  voidaUe  simply,  no 
mere  collateral  act  of  the  company, 
though  in  affirmance  of  it,  could  re. 
vive  it.    Per  Bronson,  J.  id 

See  Assignor  and  Asbionsb,  1, 2. 


INTEREST. 

1.  In  debt  upon  judgment  for  a  tort,  in. 
terestii  recoverable  feom  the  date  of 
the  judgment,  but  not  ftom  the  vadi. 
tion  of  the  verdict  Lord  v.  Tha 
Mayor  ^.  of  the  City  of  New-York^ 

426 

2.  The  proceedings  under  the  statute. 
(2  R.  L,  368,^  81,  st  sej.)  suhfecU 
faig  the  corporation  of  the  ^ity  of  New- 
York  to  liability  for  damage*  onrac 
count  of  buildings  officially  destioyed 


to  preyent  tiieipread  of  fire,  are  in  the 
nature  of  an  action  on  the  case ;  and 
the  party  in  whose  favor  the  aaaeBs. 
meat  is  made  may  recover  interest 
upon  it  from  the  date  of  the  confirma- 
tion  in  the  common  pleas,  thou|rh  not 
for  the  time  intermediate  that  and  the 
inquisition.  id 

3.  The  act  of  this  court  affirmin(|rthe 
dscision  of  the  common  pleas  in  such 
case  without  mentioning  interest,  is 
not  to  be  construed  as  an  adjudication 
^wn  the  claimant's  right  in  that  par. 
ticular.  id 

4.  Nor  will  a  subsequent  judgment  of 
affirmance  by  the  court  for  the  cor. 
xection  of  errors,  though  expressly 
awarding  to  the  claimant  interest  from 
the  date  of  the  judgment  in  this  court, 
be  regarded  as  ajQfecting  his  right  to 
prior  mterest  id 

5.  Where  the  cause  of  action  is  such  as 
to  carry  interest,  and  judgment  is  de. 
layed  after  verdict,  b^  writ  of  error 
or  motion  for  a  new  tnal,  the  plaintiff 
is  entitled  to  interest  on  the  entire 
amount  of  the  verdict  for  the  time  of 
the  delay,  to  be  taxed  as  a  part  of  the 
general  costs  in  the  cause.    Id.    Note 

6.  In  an  action  claiming  interest  upon 
an  assessment  made  under  the  above 
statute,  (the  principal  having  been 
paid  before,  without  prejudice  to  the 
claim  for  interest,)  the  juiy  in  the 
court  below  gave  a  special  verdict, 
upon  which  judgment  was  there  ren. 
dered  for  the  defendants.  On  error 
to  this  court,  however,  it  was  decided 
that  the  plaintiff  ought  to  recover,  and 
judgment  was  ordered  in  his  favor  for 
the  amount  of  interest  found  by  the 
iuiT.  He  afterwards  inserted  in  his 
bill  of  costs,  and  proouzed  to  be  taxed, 
additional  interest  on  this  amount 
ftom  the  date  of  the  special  verdict 
Heldf  on  motion  for  re-taxation,  that 
the  i^oceeding  was  regular.  Id, 
J¥sfe  (a.) 

7.  On  certiorari  from  the  final  adjudica- 
tion of  an  mferior  tribunal,  this  court 
merely  reverse  or  affirm  the  judgment. 
If  the  latter,  the  adjudication  below 
remains  and  is  available  from  the  time 
it  was  made.    Per  Cowsn,  J.         id 

See  BaiJ  o»  Excbamox  and  PiuHfiMo- 

RT  Non^  aa  to  3i. 
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INTEREST  OF  WITNE8& 
8e$  WiTNEis,  6  to  8. 


JOINT  CONTRACTORS. 

See  BiLLB  op  Exchahgb  amd  Pkounio. 

av  Noras,  10. 
Corporation,  1  to  8. 
JoiXT  Wrono-doers,  2. 
Practici:,  23. 


JOINT  TENANTS. 
See  AoGoONT,  Aonov  or»  fi. 

JOINT  WSON6-aX»ESS. 

1.  In  an  aetion  against  several  for  a 
tortt  if  the  trial  be  by  jury,.and  the  ev- 
idence fail  to  implicate  one  of  the  de. 
fendants,  the  judge  or  justice,  if  re. 
quested,  should  advise  the  jury  to  find 
a  verdict  for  such  defendant,  in  order 
that  ho  may  be  used  as  a  witness  for 
his  co-defendants.  Moore  and  anotJL 
er  V.  Eldred,  104.    And  fee  note  {a). 

2.  Otherwise,  however,  in  actions  es 
contractu ;  and  this  even  though  the 
defendant  who  asks  the  verdict  has 
pleaded  a  matter  in  his  own  personal 
discharge — e.  g.  in&ncy  boankruptBy, 
&c. — and  has  established  bis  plea  by 
proof  which  the  plaintiff  does  not 
gainsay  or  resist.    Id,    See  nota  (a). 

3.  And  where  the  action  is  for  a  tort^ 
if  all  the  defendants  have  put  them- 
selves upon  a  jomt  plea  oifjuUifieaHont 
no  separate  acquittal  of  one  can  take 
place.    SembU,    Id,    See  note  (a). 

4.  A  defendant,  moreover,  can  in  no 
case  be  thus  acquitted,  except  where 
there  is  an  entire  absence  of  evidonoe 
to  implicate  him ;  for  if  there  be  any, 
even  the  slightest  evidence  a^punat 
him,  though  in  the  opinion  of  the  judse 
not  sufficient  to  convict,  he  cannot  Be 
discharged  as  a  party  and  received  aa 
a  witness.    Id,    See  note  (a;. 

5.  The  fenenl  doctrine  on  this  nlgeot 
91 
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•pplSoi  M  well  to  crvMnal  tt  to  emi 
QMai.    Id,    Set  note  («). 

6.  Whether  the  aeDarate  acquittal  ahall 
be  directed  on  the  dose  of  the  plain- 
tiff's caie,  or  be  postponed  to  a  subee- 
ouent  period  of  tne  trial,  is  matter  of 
oiscretion  with  the  judge ;  thoii|^  in 
practice  it  has  been  nsual  to  direct  it 
open  the  closing  of  the  plaintiff's  case. 
AmbU.    Id,    See  noU  (a). 

7.  Error  wiU  lie,  in  this  Mate,  for  a  total 
denial  of  the  light  to  such  acquittal  in 
a  case  where  one  ahoold  have  been  di- 
reeted.    Id.    SeemUi^). 

8m  CoDftT  OP  ▲  JinmcB  ov  ntt  Psacb, 
49to4e. 
Habias  Comm,  3,  i. 


Jin)GE»3^CHAKGE. 

See  Criminal  Law,  31. 
Eaaoa,!. 

iNRraAMOK,  91. 


JUDGE'S  ORDER. 

See  ArrACHMurr,  3,  3. 
Hauab  Coepub,  7  to  9. 
PkAonoi,  7, 11  to  16, 19,  SM). 


JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  VtLAXfrum^  3  to  6, 10, 31. 


JUDGMENTS  AND  EXECU. 
TIONa 

See  AonoN,  3. 

AlTOKNKT. 

Attobnky  and  Clbnt. 

CiaTIORARI,  1,  3. 

CouET  or  A  Jusnci  ov  ram  Fiaoi, 
16,  35,  43  to  45. 

EVIDBNCK,  17  to  35. 
iNTBaEST. 

OmoB  AND  OrncBB,  1  to  7. 

POWBR,  14  to  16. 

Pbacticb,  17  to  30,  33. 

RXFLBTIN,  7. 

8aBBtiT,4. 


JURISDICTION. 


1.  The  snperyisory  jorisdiction  of  Um 
kinfl's  bench  over  inferior  tribnnali,  as 
estAlished  at  common  law,  cannot 
be  taken  away  by  a  charter  granted 
by  the  crown,  without  the  condor, 
rence  of  parliament  SembU,  Ex 
forte  Heatk,  Roome  and  oUure^      43 

3.  The  phiaseology  of  a  statute  design- 
ed to  oust  the  supreme  court  of  its  jik 
risdiction  over  proceedings  of  inferior 
tribunals,  muit  express  the  intent  with 
flueh  clearness  as  to  leave  no  room  for 
doubt :  mere  negatme  worde  will  in  no 
Per  CowKN,  J.  id 


3.  Nor  will  a  statute  declaring  tiie  de- 
cision of  the  inferior  tribunal  }fiM/  and 
eonclumve^  have  this  effect  Per 
CowBN,  J.  id 

4.  So,  of  a  statute  dedaring  that  the 
decision  shall  be  without  appeal;  or 
that  the  inferior  tribunal  riiaU  possoas 
the  eoU  fewer  of  determining^  &«.; 
or,  that  no  other  court  ehaU  intermed- 
dle, d&c.'   Per  CoWBN,  J.  id 

See  Action. 

Court  or  a  Justici  or  thb  PkAflB, 

7,  31,  35. 
Habbas  Cobpub. 
Nbw-Yobx,  Crrv  or,  9. 

NoN-InnUBONMBNT  Acf,  1  to  8. 

Roads  and  Hiohwatb,  1  to  & 
Statutbb,  5. 


JURY. 
SSst  CimiNAL  Law,  37. 

JUSTICE'S  COURT. 
See  Coubt  or  ▲  JronoB  or  thi  Tmum, 

JUSTICE  OF  THE  PEACE. 
See  Codbt  or  a  Jdbtici  or  tbm  PkAOi. 

JUSTIFXCATIOW. 

Ace  EviDXNCB,  17  to  35. 
Joint  Wbono-dokbb,  8L 
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LANDLORD  AND  TENANT. 

1.  A  oontnct  was  entered  into  between 
H.,  the  owner  of  a  him,  and  one  M., 
by  which  the  latter  agreed  that  he 
and  his  wife  sbonld  work  for  H.  one 
vear— M.  to  labor  on  the  faun,  and 
nis  wife  to  perform  the  duties  of  house, 
keeper.  M .  with  his  wife  accordinglj 
moired  into  a  house  on  the  &im,  car. 
lying  with  them  their  household  fur. 
niture,  and  entered  upon  the  perform, 
ance  of  the  contract  Subseouently 
H.,  having  become  diasatisfied  with 
M.'s  conduct,  <»rdered  hbn  to  auitand 
leave  the  house,  which  he  declined  to 
do ;  whereupon  H.  entered  the  house 
and  put  the  fumitore  out  of  it  Held, 
in  trespass  by  M.  against  H.,  that  the 
contract  between  them  did  not  create 
the  relation  of  landlord  and  tenant, 
but  only  that  of  master  and  servant ; 
and  that  consequenUy  the  action,  if 
any,  should  have  been  assumpsit  for  a 
blotch  of  the  contract  Haywood  v. 
MiUer,  90 


.  Where  premises  were  let  to  G.  by  an 
agreement,  not  under  seal,  contaming 
a  promise  that  he  should  have  the  toU 
and  uninterrupted  use  and  oecupa. 
Hon  &c. ;  and  at  the  commencement 
of  the  term  the  premises  were  occupi. 
ed  by  one  M.,  a  former  tenant,  but 
whose  lease  had  expired :  Held,  in  an 
action  by  G.  against  the  lessor  for  be. 
ing  kept  out  of  poMesmm,  that  the 
latter  was  not  liable.  Oardner  v. 
KeUltas  and  M'Carty,  330 


3.  Semble,  that  M.  mii^t  have  been 
piooeeded  against  by  G.  in  his  own 
name  under  3  R.  9.  513  authorizing 
'*  summary  proceedings  to  recover  the 
possession  of  land  f  the  latter  being 
within  the  term  aooigno,  as  used  in  ^ 
99  of  the  statute.  id 


4.  If  a  landlord,  after  notice  of  an  act 
or  omission  of  his  tenant  giving  only 
a  right  of  re-entry,  do  somcthmg  by 
which  he  plainly  affirms  the  continu. 
ance  of  the  lease,  it  will  amount  to  a 
waiver  of  his  right  Per  Bron. 
•ON,  J.  Smith  V.  The  Saratoga 
County  Mutual  Fire  Inouranee  Com, 
pany^  508 


5.  OUnrwise,  where  the  aet  or  < 
of  the  tenant  renders  the  lease  abao. 
lutely  void.    Per  fiaoMsoii,  J.         id 

Sea  AnvBRSB  Possession,  Stoi. 
Distress  for  Rent. 

EsTOFfEL  BT  DeED,  3. 


Plbadino,  S,  9  to  15{. 

LAND-MARE. 
Soe  Slansbb,  1  to  3. 


LARCENY. 

1.  If  the  goods  of  A.  be  stolen  by  B., 
and  aftemards  they  be  stolen  from  B. 
by  C,  an  indictment  against  tho  lat 
ter  may  aUege  tho  title  to  be  m  either 
A.  or  B.,  at  the  election  of  the  plead, 
er.     Ward  v.  The  People,  395 

2.  SembU,  that  the  revised  statntea 
have  not  made  the  offence  of  petit 
larceny  a  misdemeanor;  but  that  it  is 
still  a  felony,  as  at  common  law.     id 

3.  lliere  are  no  accessoriee  m  petit  lar. 
oeny ;  hot  all  concerned  in  the  com- 
mission  of  the  offisnoe  are  prino. 
pals.  id 

4.  Iee,jKA  away  in  an  iceJunw)  ibr  do. 
mestic  use,  is  private  property,  and,  aa 
such,  the  subject  of  larceny.  id 

See  CRtMiKAL  Law,  5, 10  to  31. 
Evidence,  14. 


LAW  AND  FACT. 

See  Bills  or  Ezobanob  and 
SORT  Notes,  34. 
Roam  and  Hiobwate,  9, 10, 


LEASE. 

A  reservation  of  rent  is  not  esssntial  to 
the  ezistenco  of  a  leasehold  estata. 
H  4-  J.  FaUing  v.  Sehenek,        344 

Sea  Adverse  Possession,  3  to  4. 

Covenant,  8  to  10. 
Distress  for  Rent. 
Landlord  and  Tenant. 
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LBT7TR  OP  ATTORNinr. 


See  Aaamnn. 

POWBE,  9  to  16. 

PRINCIPAL  AND  AoBirr,  19  to  33« 


LEX  LOCI. 
Bee  ImuxANOB,  17, 18. 


LIEN. 

1.  An  innkeeper  is  bonnd  to  reoehre  and 
entertain  travetteiB,  and  is  answerable 
for  the  goods  of  a  gruest  although  they 
may  be  stolen  or  lost  without  any 
fault  on  his  part ;  and,  on  account  of 
this  extraordinary  liability,  the  law 
gives  him  a  lien  on  the  goods  for  the 
satisfaction  of  his  reasonable  charges. 
Per  BaoifsoN,  J.    Grinnell  t.  Cook, 

485 

3.  But  this  lien  and  liability  do  not  exist 
unless  the  owner  of  the  ^oodis  be 
either  actually  or  constructively  the 
gueet  of  the  innkeeper.  id 

3.  The  case  of  Peet  y.  M'Oraw,  (25 
Wend.  653,)  commented  on  and  ex- 
plained.  id 

4.  In  order  to  constitute  one  a  gueet 
within  the  doctrine  on  this  subject,  it 
is  not  necessary  that  he  should  be  ac 
tually  infra  koepUium  when  the  loss 
happens  or  the  lien  accrues.  Per 
Bronson,  J.  id 


5.  If  a  traveller,  having  stopped  at  an 
inn,  leave  his  horse  there  and  go  out 
to  dine  or  lodge  with  a  friend,  he 
does  not  thereby  cease  to  be  a  gueet. 
Per  Bronson,  J.  id 

6.  The  same  rule  holds  good,  so  fkr  as 
relates  to  property  for  the  care  and 
keeping  of  which  the  iimkeeper  is  to 
receive  a  compensation,  though  the 
traveller  leave  the  inn  and  go  to  a 
neighboring  town,  intending  to  be  ab. 
sent  scvcnU  days.    Semble.  id 

7.  Otherwise,  however,  in  respect  to  in. 
animate  property  from  which  the  host 
derives  no  advantage.  Per  Bron- 
son, J.  id 


8.  If  a  trayeHer,  having  wiungftiBy 
taken  a  hone,  put  19  at  an  inn  and 
become  a  guest,  the  innkeeper,  pro. 
vided  he  had  no  notice  of  the  wrong, 
may  assert  his  lien  on  the  hone  even 
as  against  the  trao  owner.  Per  Bbor. 
SON,  J.  '    id 


9.  Whether  a  traveller  w^  sends  his 
horse  or  trunk  in  advance  to  an  imi^ 
saying  he  will  soon  be  there  himsRlf, 
is  to  be  deemed  a  guest  frmn  the  time 
the  innkeeper  receives  the  pvopsit^, 
quere.  td 

10.  One,  however,  who  has  neither  besn 
at  the  inn,  nor  intends  going  thera^ 
though  he  send  his  goods  to  be  taken 
care  of  by  the  iimkeeper,  cannot  b» 
regarded  as  a  gueet,  id 

11.  The  case  of  Maeon  y.  T&ofnpssa^ 
(9  Pick,  280,)  commented  on  and 
doubted.  id 


12.  Every  bailee  of  goodi  ibr  hire  ^1^ 
by  his  labor  and  skill  haa  imparted 
to  them  an  additional  value,  nas  a 
lien  on  them  for  his  reasonable 
charges.    Per  Bronson,  J.  id 

13.  One  who  merely  provides  food  and 
takes  care  of  animals— e.  g.  an  agieter 
or  a  litery  etable  keeper — ^has  no  lien 
except  by  ^cial  agreement.  Per 
Bronson,  J.  id 

14.  So,  of  an  innkeeper  who  leceives  the 
horses  of  a  neighoor  for  the  purpose  of 
feeding  and  keeping  them.  id 

15.  Otherwise,  as  to  a  traimr  of  hor- 
ses ;  and  perhaps,  a  breaker  of  cohs. 
Setnble,  id 

16.  If  a  farmer  or  stable  keeper  leceivo 
a  mare  for  the  purpose  of  being  oov. 
ered  by  his  horse,  he  will  have  a  spSb 
cific  lien  for  the  charge  of  covering. 
Semble.  U 


17.  Where  hones  were  left  with  an  inn. 
keeper  by  one  of  his  neighbon  for  the 
mere  purpose  of  being  fed  and  kept, 
the  latter  reserving  the  right  of  taking 
and  using  them  at  pleasure ;  heldf  in 
an  action  by  the  iniUKeeper  for  seizing 
and  selling  them  on  an  execution 
against  the  owner,  that  the  fbmier 
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bad  BO  Ikn  and  oonld  not  raeov- 
or.  id 

18.  If  the  owner  of  goods  on  which  an. 
other  has  a  lien  obtain  them  irom  the 
latter  without  frand,  the  lien  is  at  an 
CBod ;  nor  will  it  bereTived  by  a  retnm 
of  the  goods.  id 


UMITATIONS,  STATUTE  OF. 

1.  Where  the  statute  of  limitations  has 
begun  to  run  against  a  simple  con^ 
tract  demand,  and  the  debtor  dies, 
though  it  be  presented  to  his  executor 
pursuant  to  2  i2.  S.  86,  §  34,  et  mo., 
and  he  neither  allow  nor  reject  it,  tne 
creditor  roust  at  all  erents  prosecute 
within  seven  years  and  a  half  from 
the  time  it  fell  due,  or  he  will  be  bar. 
red.  Reynolde,  adm*r  ^c.  v.  CoUine^ 
Mfr  ^.,  36 

3.  If,  on  a  demand  .being  presented  to 
an  executor  pursuant  to  the  above 
statute,  he  ask  time  to  enquire  into 
and  examine  it,  he  will  not  oe  allow, 
ed  to  arail  himself  of  the  short  limits, 
tion  provided  hj2  R,  S.  89,  §  38, 
without  giving  decisive  evidence  of 
his  having  rejected  it  more  tlian  six 
months  before  the  suit  was  brought 
Per  Bkonbos,  J.  id 

See  Adverse  Possissioif,  ],  4. 

NuiBAlfCfi,  9. 


UHFBRY  STABLE  KEEPER. 
See  Lien,  13. 

UNACY. 
See  EvmiiroB,  16. 

M 

MANDAMUS. 

8h  BAffTARDT. 

New-Yom,  Cftt  of,  3,  8. 

MARKET  VALUE. 
See  Damaoks,  19  to  17. 


MANSLAUGHTER. 
See  Ckobkal  Law,  4. 

MARINE  INSURANCE. 
See  Imburamok,  1  to  10, 14  to  96. 

MASTER  AND  SERVANT. 
See  Landlord  and  Tenant,  L 

MAXIMS. 

See  Assignor  and  Assionxe,  3. 
Corporation,  12, 13. 

MERGER. 

Where  the  purchaser  of  an  equity  of 
redemption  is  in  possession,  anid  takes 
an  assignment  of  the  mortgage,  his 
equitable  interest  is  thereby  merged 
in  the  legal,  and  his  title  rendered 
absolute.  SembU,  Cooper  and  wife 
T.  Whitney,  95 

See  Husband  and  Wm,  2. 


MISDEMEANOR. 

See  Criminai.  Law,  1. 

DsposmoNs  IN  Criminal  Cases,  1 1. 
Habeas  Corpus. 
Larceny,  2. 


MISJOINDER  OF  COUNTS. 

See  Court  or  a  Justice  or  the  Peace, 

41. 


MISTAKE. 

See  Bills  or  Exchanoe  and  Promib. 
SORT  Notes,  29. 
Insurance,  29. 
OmcE  AND  OrncER,  7. 


MONEY  HAD  AND  RECEIVED. 
See  Assignor  and  AsstONBE^  6. 
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8§€  Boxt  or  EzouNos  ams  Pimmv. 

80RT  NOTBB,  39. 

Primoifai.  and  Agbht,  10  to  13. 


M0RT6AOE  OF  LANDS. 

1.  If  a  deed  of  ]andfl  be  ghren,  abeolitte 
on  its  &ce,  and  a  contemponneone 
corenant  executed  between  Uiepar. 
ties,  ezpreflBin^  the  object  of  the  con- 
yejance  and  importing  a  qualification 
of  the  title  designed  to  be  conveyed, 
both  should  be  regarded  as  one  in- 
strument Cooper  and  wift  v.  WhiU 
jwy,  95 

S.  SembUf  that  notwithstanding  what 
was  said  in  Palmer  y,  Gumteyt  (7 
Wend,  348,)  the  reservation  of  a  right 
to  redeem  is  necessary  to  constitute  a 
technical  mortgage.  id 

8.  Whether  a  deed  and  covenant, 
which,  construed  as  one  instrument, 
contain  all  the  essentials  of  a  mori. 
gage,  with  the  single  exception  of 
tiiere  being  no  express  provision  that 
the  deed  shall  become  void  on  pay. 
ment,  can  be  deemed  a  mortgage, 
quere,  id 

4.  IVhere  a  deed  of  lands  is  executed, 
and  a  covenant  made  between  the 
parties  at  the  same  time,  declaring  that 
the  grantee  shall  sell  the  lands  to  pay 
certahi  of  the  grantor's  debts,  and  re. 
torn  to  him  the  suiplus,  but  contam. 
ing  no  reservation  of  a  right  to  redeem, 
the  transaction  will  be  regarded  as 
constituting  a  conveyance  in  truet, 
and  not  a  mortgage,    Sembk,        id 

5.  Such  a  trust  is  valid,  both  at  com. 
mon  law  and  under  the  revised  slat, 
utes.  id 

6.  And  though  in  the  instrument  creat- 
ing the  trust  there  be  no  express  stipu- 
lation on  the  part  of  the  trustee  tnat 
he  will  sell,  yet  if  such  be  the  obvious 
intent  as  gathered  from  the  different 
parts  of  it,  a  court  of  equity  will  compel 
a  sale.  id 


See  AssioNOR  add  Assiohkk,  7. 
DowKR,  3,  4  to  6. 

HOSBAND  AMD  WxR,  3. 

Mbrokr. 
PowRR,  3,  6,  7. 


MURDEE. 


1.  Under  an  indictment  for  mmtlsr  coo- 
tainine  a  count  ciuumng  the  crime  to 
have  been  committed  by  etriking  and 
cutting  the  deceaeed  with  a  hateJkei^ 
and  another  count  charging  it  to  havo 
been  committed  by  etnking  and  cuU 
ting  him  with  an  inalrument  to  tka 
jurvre  ^.  unknown :  Hrld,  conipe. 
tent  for  the  public  prosecutor  to  move 
that  the  killing  was  by  the  diecLerge 
ofapietoL  The  PeopUy,Cott,43SL 
See  noU  (a.) 

3.  In  a  prosecution  for  murder,  the  de^ 
fendant  may  be  convicted,  thou|^  it 
turn  out  that  the  mortal  wound  was 

S'ven  with  a  diiSerent  weapon  from 
e  one  mentioned  in  the  indictment. 
Per  Bronson,  J.  The  People  t. 
Tinenoend  and  olAers,  479 

See  Crimiiial  Law,  4. 

DBPosmoiiB  n  Crimiical  CAsii. 

8,9. 


N 

NE  EXEAT. 
See  BoitD,  1, 3. 

NEGLIGENCE. 

See  Bailmint,  6. 

Bills  or  Exchanoi  amd 

RT  Notes,  30. 
Carrier. 

Corporation,  9  to  14,  80»  31. 
Damaors,  13  to  17. 
New.Yqrk,  Cmr  or,  11, 13, 

NEW  TRIAL. 

1.  The  rule  that  a  new  trial  will  not  ba 
granted  in  favor  of  a  plaintiff  who  at 
most  is  entitled  to  mere  nominal  dam^ 
a^^  applies  only  to  cases  where  tho 
trivial  nature  of  the  claim  is  clear  and 
unquestionable.  McCarty  v.  Leg. 
gett,  iSi 

3.  In  general,  where  a  jury  have  passed 
upon  confiicting  testimony,  the  court 
will  not  distun>  the  verdict  on  the 
ground  of  its  beinf  against  th»  w«^ 
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City 
250 


of  evidence.  XeeUr  y.  The  'Fire- 
man*a  Jnmiranee  Company  ef  the  Citi 
§f  Albemy^ 

See  Box  or  EzcimoiiB. 
Criminal  Law,  30, 31. 
Eesor,  1. 

InsURANCB,  31. 
iNTKRSflT,  5. 

Practick,  22, 
Praotice  at  TBI  Trial. 


NEW-YORK,  CITY  OF. 

1.  The  aet  of  1813,  (3  R,  L.  347,  §  1 1,) 
requirinj^  ward  mspccton  of  the  city 
of  New-York,  on  die  completion  of  a 
eanyaas,  to  eet  down  in  writing  the 
natnee  of  the  eandidetee  ^.,  wiih 
the  number  ofvotee  for  each,  and  to 
certify  and  declare  who  have  the  ma- 
jority ^  is  satisfied  bj  a  certificate  re. 
liorrinff  to  copies  of  district  returns  an. 
nezed  which  exhibit  the  requisite 
matters,  though  the  majorities  be  not 
expressly  dec&red.  Ex  parte  Heath, 
Roome  and  others^  43 

9.  A  Mure  of  one  of  several  sabdiyis. 
ions  of  an  electbn  district  to  make  a 
return,  no  matter  from  what  cause, 
wfll  not  inyalidate  the  election,  unless 
it  be  shown  that  the  yotes  not  return- 
ed would  have  changed  the  result  id 

3.  Aiter  a  charter  election  in  the  city 
of  New-York,  the  inspectors  of  the 
sixth  ward  certified  thus :  **  We  haye 
receiyed  returns  from  the  seyeral  dis- 
tricts of  the  said  ward  &c.,  copies  of 
which  returns  certified  by  us  are  here, 
unto  annexed.  It  is  impossible  for  us 
to  declare  what  persons  were,  by  the 
greatest  number  of  yotes,  elected,  by 
reason  of  lawless  yiolence  committed 
upon  the  inspectors  of  the  first  district 
dLc.  and  tiie  dispersion  of  the  ballots 
before  they  were  counted"  &c.  The 
ward  was  composed  of  four  districts, 
three  of  which  had  made  regular  re. 
turns,  exhibiting  the  names  of  the  can. 
didates  and  the  number  of  yotes  giyen 
for  each,  and  copies  of  these  were  an. 
nexed  to  the  aboye  certificate;  but 
the  first  district  made  no  return  save 
a  statement  of  the  affair  which  led  to 
fhe  dispersion  of  the  ballots,  giyine 
this  as  a  reason  why  no  return  could 
be  made.  The  returns  from  the  other 
districts,  howeyer,  showed  an  election, 
and  it  did  not  appear  that  the  yotes 
giTMtin  the  fint  district  oodd  hftT6 


changed  the  rwuH.  Held,  that  the 
persons  thus  appearing  to  haye  been 
elected  officers  of  the  ward,  were  en. 
titled  to  qualiiy  as  such  ;  and  a  man. 
damns  was  granted  commanding  the 
mayor  to  administer  the  oath  of  office 
to  them.  id 

4.  Otherwise,  Minije,  had  it  been  clear, 
ly  shown  that  the  yotes  giyen  m  the 
first  district,  if  properly  returned, 
would  haye  changed  the  result       id 

5.  Returns  made  by  inspectoTB  of  elec- 
tions are,  in  genml,  minieterial  and 
not  judicial  acts.  id 

6.  Such  retnms  are  yaUd  only  so  far  as 
they  are  confined  to  the  facts  which 
the  inspectors  are  required  to  set  forth ; 
and  if  they  go  beyond  these  and  state 
others,  such  statements  will  be  treated 
as  mere  surplusage.  id 

7.  The  oath  of  offiee  to  be  taken  by  aL 
domen  and  assistant  iddermen  of  the 
city  of  New- York,  may  be  adminis. 
tered  by  the  recorder,  even  though 
both  the  mayor  and  the  clerk  of  2e 
common  council  be  present  at  the  fint 
organization  of  the  council.  id 

8.  Neither  the  old  charter  of  the  city  of 
New. York,  nor  the  amended  one  of 
1830,  predudes  the  power  of  this 
court  to  determine  the  right  to  a  cor. 
porate  office;  especially,  when  the 
question  arises  incidentally,  (e.  g.  on 
an  application  for  a  mandamus  to 
com^i  the  administraUoo  of  the  oath 
of  office  to  the  proper  person,)  and  it 
has  not  been  acted  on  by  the  oommoa 
counciL  id 

9.  Whether  aldermen  in  the  city  of 
New. York  can  constitutionally  act  om 
justices  of  the  oyer  and  terminer,  and, 
if  not,  whether  a  judgment  of  that 
court  will  be  reversed  on  error  by  rea- 
son of  their  having  so  acted,  quere. 
The  PeopU  v.  CoU,  433.  See  nets 
(a.) 


10.  In  an  action 
of  the  city  <rf 


punst  the  corporation 
lew-York  for  injuries 


occaaoned  by  the  negligent  anci  un- 
skilful construction  of  a  dam  on  the 
Croton  river,  it  appearing  that  the 
dam  was  part  of  the  work  undertaken 
pursuant  to  the  act  for  supplying  ^ 
city  with  pure  and  wholesome  water, 
( Sssff.  L. '34,  ^.  451,)  and  that  it  WW 
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built  by  penona  emplpjcd  for  the  pur. 
pcMe  under  &  contract  with  the  water 
commiMionerB :  Held,  that  the  com- 
znisffloners,  though  appointed  by  the 
state,  were  the  a^rents  of  the  corpora, 
tion,  and  that  the  latter  was  therefore 
liable.  Bailey  and  others  v.  The 
Mayor,  ^.  of  the  Cityof  NeW'York, 
531 

11.  The  13th  aection  of  the  above  actf 
providing  a  summaiy  mode  <^  BMiees. 
mg  damages,  applies  only  where  prop, 
erty  has  been  necessarily  taken,  or  its 
use  and  value  necessarily  impaired,  in 
the  prosecution  of  the  work ;  and  not 
to  cases  of  injury  resultisg  from  the 
carelessness  and  unskilfulnessof  those 
employed.  id 

18.  The  corporation  of  the  city  of  New- 
York  are  bound  to  repair  uie  sewers 
&e.  constructed  by  them ;  and  if  an 
inhabitant  be  injured  by  reason  of 
their  neglect  in  this  particular,  he 
may  maintain  an  action  against  them 
ht  his  damages.  The  Mayor,  ^. 
tf  the  city  of  New^York  v.  furze, 

ei3 

8oe  CORTORATIDN,  17. 

Interest,  2  to  6. 
Statutes,  4. 


NON  EST  FACTUM. 
8t§  Court  ov  a  Juancs  ov  tbb  Fbacb, 
Covenart,  7. 


NON-IMPRISONMENT  ACT. 

1.  Where  a  debtor  makes  application 
for  a  discharge  under  the  act  to  t^U 
ish  mifrimnment  for  debt  and  topuiu 
iah  fraudulent  debtors,  he  must  set 
forth  the  facts  necessary  to  confer  ju. 
nsdiction  upon  the  officer.  The  Peo- 
pk  ex  rel  tfoble  y.  Abel,  109 

9.  In  order  to  confer  jurisdictioa*  it 
must  appear  that  the  debtor  has  either 
been  committed  to  jail  under  §  9  of 
the  act,  or  has  given  the  bond  speci- 
fied in  the  4th  eub,  of  §  10,  or  that  a 
suit  has  been  commenced  against  him 
in  a  court  of  record,  in  which,  by  the 
pBovisbna  of  the  act,  he  cannot  be 
■xrastod  or  imiiniQiied.  id 


3.  Aocordwglv,  where  the  debtoi'i  ptsti. 
tion  omitted  to  state  either  of  tbpse 
particulars,  but  set  forth  that  he  was 
**  an  insolvent  debtor  within  the  mean- 
ing of  the  act  to  abolidi  impiisonment 
for  debt  and  to  punish  f^udulent 
debtors,  passed  May  26th,  1831,"  and 
prayed  tnat  his  estate  mi^t  ^  be  as. 
signed  for  the  benefit  of  aU  his  cred* 
itors  and  his  person  exempted  from 
arrest  or  imprisonment  by  reason  of 
any  debts  arising  upon  contracts  pre 
moasly  made  :**  Held,  not  sufficient 
to  confer  jurisdiction,  and  a  discharge 
having  been  granted  by  &e  officer, 
his  proceedings  were  reversed  on  cer. 
txorori.  id 

4.  Semble,  that  a  discharge  pcBsoant  to 
the  above  act  affects  no  crediton, 
save  such  as  either  have  applied,  or 
are  entitled  to  apply  for  a  wairont  for 
the  arrest  of  the  debtor  under  ^3; 
and  that  these  are  the  only  creditora 
who  are  entitled  to  a  dividend  under 
the  debtor's  oasigmneBt  Per  Bamt- 
■oir,  J.  id 


NONSUIT. 

See  Court,  op  a  Justice  of  the  I^agi, 
16, 18. 
pRAcncB  at  the  Trial. 


NOTAKY. 

See  BiLU  or  ExGHAicas  and 

W  NoTEt,  2  to  4, 24  to  37. 


NOTICE. 

See  AssioifoR  A!n>  Assiomn,  4  to  10. 
Bills  op  EIxchanqe  and  PRomwob. 

RT  Notes,  19,  20,  24  to  26. 
Principal  and  Agent,  16,  19, 9S, 
27.28. 


NOTICE  OF  SPECIAL  MATTES. 

See  Pleadino,  3  to  8. 

Usury. 


NUDUM  PACTUM. 


See  Aehqror  AMD 


u.ut 
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NUISANCE. 


1.  An  infant  only  a  yeai  or  two  old, 
vtpcm  whose  lands  a  noisance  is  erect, 
ed,  cannot  be  made  criminally  an* 
fwerablc  for  it  The  People  v.  Toion. 
eend  and  othere,  479 

S.  So  with  regard  to  tifeme  a»oer<,upon 
whose  lands  her  husband  erects  a 
nuisance.  id 

8.  To  maintain  an  indictment  against 
one  for  a  nuisance,  it  is  not  cmough 
merely  to  show  him  to  be  the  owner 
of  the  land  on  which  it  exists ;  but  it 
must  appear  that  he  either  erected  or 
^  continued  it,  or  in  some  way  sanc- 
tioned its  erection  or  continuance,   id 

4.  Where  on  the  trial  of  an  indictment 
for  a  nuisance  upon  the  defendants* 
land,  they  admitted  the  title  in  fee  to 
bte  in  a  third  person  as  trustee  for  them, 
and  that  they  were  ceetuie  que  truei 
&c. :  HELD,  not  an  admission  of  their 
being  ownere  of  ^e  land,  or  that  they 
had  any  estate  in  it  id 

5.  An  mdictment  for  a  nuisance  in 
erecting  and  maintaininff  a  dam  upon 
the  defendants*  lands,  alleged  that,  by 
reason  of  the  dam,  the  unimal  and 
yegetable  substances  brought  down 
the  etream  were  collected  and  acciL- 
tnulated  in  large  quantitieOf  and  be- 
came offensive  and  corrupted  the 
toater,  6lc,  Held,  that  though  the 
proof  showed  the  injury  to  have  re- 
suited  from  the  alternate  rise  and  fall 
of  the  water  in  the  pond,  or  from,  the 
action  of  the  aun  upon  the  vegetables 
growing  on  the  margin  du:.,  Sie  sub. 
stance  of  the  issue  was  innintained  ; 
and  this,  notwithstanding  the  stream 
on  which  the  dam  stood  was  not  a 
public  highway.  Bronson,  J.  dis. 
sented.  id 

6.  Where  defendants  were  tried  and 
acquitted  upon  .an  indictment  for 
erectbi^  and  maintainmg  a  dam,  not 
iUegal  m  itself,  but  from  which,  as 
alleged,  a  nuisance  had  resulted; 
Jfefa,  not  a  conclusivo  bar  to  another 
mdictment  found  nine  years  after. 
wardSf  though  the  allegations  in  both 
were  alike.  id 

7.  VDder  on  %at  <rf  the  legidBfCitre  giv. 
ing  to  M.  and  his  assigns  the  right  of 
erecting  and  nlaintainiilgadam  upon 

Vol.  III. 


navigable  waten,  the  dam  was  so 
built  as  to  impede  the  navigation  be- 
yond what  the  act  authorized ;  held^ 
that  this  rendered  it,  pro  ianto^  a 
public  nuisance,  and  liable  to  be 
abated  by  any  person.  Renwick  v. 
Morris,  621 

8.  Tho  remedy  by  abatement  is  in  all 
respects  concurrent  with  that  by  in- 
dictment id 

9.  Accordingly,  though  a  public  nut 
sance  has  existed  for  more  than  twen- 
ty yean,  the  remedy  by  abatement  is 
not  barred.  id 

10.  The  right  £i  abating  or  indicting  a 
public  nuisance  will  not  be  affected 
by  a  statute  ixapomng  a  penalty  for 
the  offence,  unless  negatito  words  be 
added  evincing  an  intent  to  exelnde 
common  law  remedies.  id 

See  Roins  amd  Hiqhwats,  14. 


o 

OATH. 

See  DxFosrriom  m  Criminal  Caui, 
17,  20,  22. 
Nxw-YoRK,  Cmr  of,  7,  8. 


OBJECTIONS  TO  EVIDENCE. 

See  Bill  or  Exceptidns,  3. 
Error,  2, 3. 
EviOENCc,  21,  24, 25. 


OBSTRUCTION  OF  ROAD. 
See  Roads  ajid  Hxohwats,  11  to  14. 

OFFICE  AND  OFFICER. 

1.  An  officer  seizing  goods  in  virtue  of 
an  execution,  acquires  such  a  special 
property  in  them  as  entitlei  him  to 
maintain  trover  for  a  snbsoquent 
WFongAal  convexsion.  Dezell  v.  Od^U^ 

215 

2.  If  after  seizing  the  goods  they  be  de. 
lif«fedto«t]iad  pthlon  on  hie  giving 

92 
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•  yee^  promkring  to  redaUirer  them,  i 
and  the  leeeiptor  afterwaids  refuae  to 
eomply  with  hie  pronuse ;  the  officer 
may  bring  either  replevin  or  trover 
for  the  gwide,  or  aneumpnt  upon  the 
receipt,  at  hie  election.  id 

3.  A  receiptor,  when  sued  bv  the  officer 
fbr  the  goods,  cannot  delbnd  on  the 
ground  that  the  levy  was  exceanve. 

id 

4  If  ft  1«^  be  wantonly  exceesivo,  the 
execntion  debtor  may  have  hia  reme- 
dy by  an  action  on  the  case ;  but  the 
officer*!  right  of  property  ia  in  no  way 
affected  by  the  circumatance.  Per 
CowBN,  J.  id 

5»  Where  gooda  aeized  by  a  conatable 
upon  an  execution  were  delivered  to 
a  third  perran  on  hia  giving  a  receipt 
promiaing  to  redeliver  mem  hy  a  given 
day,  and  when  the  day  arrived  the 
receiptor  reftned  to  comply  with  his 
promiae,  claiming  that  the  ^ooda,  at 
the  time  of  the  levy  and  receipt,  were 
hia  own :  Held,  in  trover  by  the  offi. 
cer,  that  the  receiptor  was  eatoppod 
firomaetting  up  title  in  himaelf.         id 

6b  BaomoN,  J.  diaaented,  holding  that, 
aa  the  receipt  contdned  a  mere  promiae 
to  redeliver  at  a  future  day,  it  did  not 
neoeaaarily  a«K>unt  to  an  admiaaion 
of  titie  out  of  the  receiptor,  nor  pre. 
elude  the  anp|poaition  of  the  latter  hav- 
ing  apprized  the  constable  of  hia 
claim  at  the  tim^  of  executing*  the  re. 
ceipt;  and  there  bein^  no  evidence 
upon  the  question  aliunde,  the  re- 
ceiptor ought  not  to  be  eatopped..     id 

7.  SenMe,  had  the  receiptor  ahoK-n  that 
ho  was  drawn  in  to  sign  the  receipt 
by  fraud,  or  through  some  gross  mis. 
take  of  fkci,  he  would  not  Imve  been 
estopped.    Fer  Cowbn,  J.  id 


8.  Independent  of  any  statute,  the  right 
of  accepting  the  resignation  of  an  offi. 
oer  pasaes  aa  incidental  to  the  power 
of  appointing  him.  Per  Cowxn,  J. 
Van  OredaU  v.  Hazard,  243 

9.  The  doctrine  m  respect  to  resignations 
by  officers  of  municipal  corporations, 
adverted  to  and  considered.  id 

10.  Where  no  particular  mode  of  re- 
■gnkg  an  office  ia  specially  providtd, 


and  the  appointment  is  not  by  deed* 
neither  the  resignation  nor  its  aceepu 
tance  need  be  m  writing,  but  may  no 
by  parol. ,  id 

11.  Nor  is  any  form  of  words  roquiaifes 
to  constitute  a  resignation  or  aceep. 
tance  in  such  case.  %d 

12.  The  acceptance  of  a  resignatioD 
may  be  manifested  by  the  acts  of 
those  authorized  to  receive  it;  e.  ^. 
appointing  a  successor.  uf 

13.  A  vacancy  in  an  office  sometimes 
arises  from  a  mere  implied  resignation ; 
as  by  the  incumbent  accepting  an 
incompatible  office.  id 

14.  Where  the  right  to  sue,  appeal  or 
bring  a  writ  of  error  in  behalf  of  Ike 
people  is  given  to  public  officers,  they 
majr  depute  one  of  their  number  to  om 
their  names,  employ  coimsel,  and  do 
any  other  act  necessary  to  the  regular 
mosecution  of  the  proceeding.  Per 
BaoNSON.  J.  The  People  ex  reL 
Durham  and  othere  v.  The  Csmans- 
wionere  of  the  Canal  Fund,         599 

See  Attornkv. 

Bills  of  Exchamob  aitd  Peomm- 

sort  Notes,  2,  3. 
Canal  Appraiskmxnt,  2,  3. 

OOR^RATION,  11,  12,  20,  21. 

Court  Martial,  1  to  8. 

New.Yorx,  City  of,  1  to  9. 

Pracfice,  21. 

Rbplkvin,  7. 

Seal. 

Sheriff,  4. 

Statutes,  6,  7. 


ONUS  PROBANDL 

See  Court  of  a  Juvticb  of  the  Pk^cs. 

7,13. 
Depositions  m  Criiiihal  Casks. 

25. 
Estoppel  m  Pais,  7. 
Limitations,  Statute  of,  2. 
Replevin,  1. 
Sheriff,  2. 
Trespass,  7. 


OVERSEERS  OF  TAB  POOR. 
See  Imn  amd  Tajmmm, 
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OYER. 
Set  PftAonox,  1. 

OYER  AND  TERMINER. 
89$  Niw-ToBK,  Crrr  of,  9. 


PARENT  AND  CHILD. 

Our  law  recognizes  no  general  authority 
in  a  father  to  diopow  of  his  children 
except  for  some  ipccific  and  tempora- 
ry purpoee;  sucn  as  apprenticeship 
<niring  the  Other's  fife,  or  guardian, 
ship  uler  his  death.  Per  Cow£N,  J. 
The  PeopU  ex  rel,  Barry  v.  Mer. 
eein,  399 

See  Habkas  Corpvb,  3,  6  to  8. 
Husband  and  Win,  3  to  5,  7. 


PAROL  EVIDENCE. 
Bee  Bills  of  Exchamok  and  Phomis. 

SORT  NOTKS,  41,  43. 

Dcposmoifs  M  CaiMoiAL  Casis, 

28,29. 
DowKR,  5,  6. 

Efiobnck,  5,  7, 18, 19, 24. 
Insdeanck,  29. 
Office  and  OFncia,  7. 


PARTIES  TO  ACTION. 

See  Assignor  and  Assionrb,  1,  2,  6  to 

12. 
Attorney  and  Cuent,  1. 
Bills  of  Exchange  and  Promis- 

soRT  Notes,  5  to  9,  28  to  30. 
Corforation,  3  to  6. 
Covenant,  9,  10. 
Fences,  3  to  7. 
Habeas  Corfob,  3  to  6, 23. 
Landlord  and  Tenant,  8. 
New- York,  Cmr  of,  10. 
Principal  and  Agent,  1  to  12. 
Trespass,  2  to  7. 


PARTNERSHIP. 

i.  Thttdsftndanls,  being  engaged  in  th0 


transportatiooi  of  freight  dte.  between 
the  citj  of  New-York  and  various 
places  west,  by  way  of  the  Hudson 
river  and  canals,  made  an  arrange, 
mcnt  with  the  Mohawk  and  Hudson 
Rail  Road  Company  by  which  it  was 
mutually  agreed,  that  the  defendants 
should  deUver  their  up  freight,  &c.  to 
the  company,  at  Albany,  and  Uieir 
down  freight,  at  Schenectady — ^the 
termini  of  the  rail  road — the  compa. 
ny  to  tranmort  the  freight  and  passen. 
gers  over  their. road,  &.c.,  and  the  de. 
^dants  to  pay  therefor  in  the  proper, 
tion  that  thirty  miles  bore  to  the  whole 
distance  of  canal  transportation  west 
of  Albany,  assuming  the  contract 
price  fixed  between  the  owner  of  the 
freight  and  the  defendants  as  the  basis 
of  we  calculation :  Held,  in  assump. 
sit  by  the  company  to  recover  for  the 
traneportation,  that  the  arrangemont 
did  not  constitute  a  nartnenhip  be. 
twoen  the  parties ;  and  this,  though  it 
was  further  agreed,  that  the  company 
should  furnish  **  warehouse  facilities*' 
and  pay  a  portion  of  the  expense  of 
offices  at  each  end  of  their  road. 
The  Mohawk  and  Hudeon  Rail  Road 
Company  v.  NiUe  and  othere^      162 

2.  An  arrangement  like  the  above  will 
not  constitute  a  partnership  between 
those  making  it,  even  in  respect  to 
third  perMins.    Per  Bronson,  J.      id 

3.  Evidence  of  general  reputation  is  not 
competent  by  way  of  showing  the  ex. 
istence  of  a  partnership.  Smith  v. 
Griffith  and  othere,  333 

See  Account,  Action  of,  3  to  5,  7,  9. 
Bills  of  Exchange  and  Promxb- 

soRT  Notes,  10. 
Corporation,  1,  2. 
Principal  and  Agent,  25,  27. 


PART  PERFORMANCE. 

See  Bailment,  2,  3. 

Feaudb,  Statutb  of,  8, 5, 6. 


PAYMENT. 

Where  tue  parties  to  a  oontraet  ame 
inon  a  particular  thmg  as  a  memom 
of  payment — e.  g.,  lands,  goods  or  la. 
bor — and  the  contract  is  afterwards 
executed,  it  is  the  same  thing,  in  legal 
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I  if  the  like  Rim  hud  been  paid 
in  money,  and  maj  be  eo  tieated  in 
pleading.    Gregory  v.  Mack^        380 

See  AssioNOR  and  AssiaNEC,  5  to  7. 
BuAjB  or  Exchange  and  Promu- 

■ORY  NOTEI,  40  to  42. 
Primoifal  and  Agent,  10  to  13. 


PENALTY. 

8$9  Bond,  3. 

Inn  and  Taverh. 
Nuisance,  10. 
Witness,  3  to  5. 


PERFORMANCE. 

See  Bailment,  S,  3,  5. 
Bond,  3,  4. 
Frauds,  Statute  ov. 


PERJURY. 
Set  Slander,  5  to  19. 

PEW. 
See  Trestais,  1. 

PILOTS. 
See  Insurance,  14  to  18. 

PLEADING. 

1.  No  special  picas  are  allowable  in 
trover,  except  those  which  admit  that 
the  plaintiff  once  had  a  good  cause  of 
action — as  a  release,  accord  and  sat. 
isfaction,  former  recovery,  bankrupt 
discharge,  &,c,  Briggs  and  another 
V.  Brown  and  another^  87 


8.  Accordingly,  a  plea  allegmg  property 
in  the  plaintiff  and  that  the  goods 
were  taken  as  a  distress  for  rent,  is 
bad,  as  denying  a  wrongAil  conver- 
sion, and  therefore  amounting  to  the 
general  isBue.  id 

3.  One  object  of  the  statute  allowing 


notice  of  special  natter  to  be  subiti. 
toted  for  a  plea  was  to  avoid  the 
niceties  of  special  plesdinff;  and, 
being  of  a  highly  remedial  chancter, 
it  should  be  liberally  construed.  Fal 
In  V.J.  A.  Rood,  258 

4.  In  a  notice  of  this  charaqter,  techiii. 
cal  language  and  matten  of  mere 
form,  such  as  time  and  place,  may 
be  wholly  disregarded;  nor,  in  re. 
i^ect  to  substanoe  even,  need  it  ccd. 
tain  all  the  particulars  of  a  special 
plea.  id 

5.  Such  notice  is  sufficient  if  it  fiuzly 
put  the  plaintiff  in  possession  of  the 
means  for  ascertaining  the  details  d 
the  defence,  though  they  be  not 
sUted.  id 

6.  In  judging  of  these  notiees  the  cooit 
should  look  to  the  conditioD  of  the 
party,  and,  in  the  exercise  of  a  soond 
discretion  upon  the  nature  of  the  de. 
fence  as  compared  with  the  notice, 
determine  wh^er  a  man  of  erdinwy 
capacity  in  business,  assisted  by  pro- 
fessional advice,  could  complain  that 
he  had  been  misled.  Per  Cow- 
EN,  J.  w' 

7.  In  trespass  brought  in  the  common 
pleas  for  taking  cattle,  notice  wis 
given  with  the  general  issue  that  the 
cattle  belonged  to  R.  a  third  person, 
and  that  the  defendant  took  them  by 
virtue  of  two  executions  Issued  by  n., 
a  justice  of  the  peace,  on  jndgmeots 
rendered  by  him  against  R.— nammj 
the  parties  in  whose  favor  the  judr- 
ments  were  rendered,  the  amount  of 
the  judgments  respectively,  w^*? 
time  of  issuing  the  executions.  HeUi 
that  the  notice  was  sufficient  tow. 
thorizc  the  defendant  to  give  the 
judgments  in  evidence ;  and  '^^^JJ* 
mon  picas  having  ruled  othcrws^ 
their  judgment  was  reversed.         »• 

8.  The  case  of  Oorham  v.  Chaakrjauh 
(20  John,  Rep.  746,)  commented  m, 
and  the  defence  of  which  notice  wjs 
there  given,  declared  to  be  adm*"* 
under  the  geneml  issue.  Per  Co*| 
EN,  J.  '^ 

9.  In  replevin,  an  avowry  *^.^*J 
goods  were  taken  by  way  of  Jf*^ 
for  rent  due  from  a  stranger,  tf  «OT 
property  in  such  stranger,  "  "JTAbs 
upon  general  demmrer,  though  toas 
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be  no  fammX  tFayow  that  the  goods 
beknged  to  the  plaintiff;  bnt  other, 
wise,  sembU,  upoDspeciid  demoner. 
Webber  and  Cody  r.  Shearman,  547 

10.  The  rale  that  a  plea  m  replevin  or  a 
leplieatioD  in  any  other  action  shall 
not  be  double,  does  not  apply  where 
one  of  the  two  facts  denied  is  mere 
9urplu9age,    Per  Cowkn,  J.  id 

11.  Accordingly,  where,  in  replevin  by 
W.  Sl  C.  for  takin?  their  goods  from 
the  farm  of  one  H.,  the  defendant 
avowed  the  takmg  by  way  of  distress 
for  rent  due  from  G.,  averring  the  lat- 
ter to  be  the  owner  of  the  goods,  and 
that,  he  having  firaudulcntly  removed 
them  from  the  demised  premises  to 
H.*s  farm  in  order  to  prevent  their 
being  distrained,  the  defendant  seized 
them  within  thirty  days  &.c, :  Held, 
that  a  plea,  though  denying  both  the 
otonerAip  of  O,  and  the  jraudulent 
removal,  was  not  bad  for  duplicity, 
inasmuch  as  the  averments  m  the 
avowry  respecting  such  removal  were 
mere  surplusage.  id 

19.  If  in  such  case  the  defendant  in. 
tend  to  make  the  allegation  of  fraud 
material,  he  must  give  color  by  allow, 
ing  that  the  plaintifis  were  in  pos- 
session  of  the  goods  at  the  time  of  the 
distress.    Per  Co  wen.  J.  id 

See  AcoouMT,  Action  of,  1,  3, 4,  8,  9. 
AssuMPsrr. 
Court  or  ▲  Justici  or  thi  Psaok, 

13,  41. 
Covenant,  7. 
Distress  for  Rent,  3. 
Evidence,  20  to  25. 
Executors  and  AoiiiNisTRATOEfl,  3. 
Goons  Sold  and  Delivered. 
Inn  and  Tavern,  8. 
Joint  Wrono-doers,  3,  3. 
Payment. 

Prachce,  1,  7  to  9,  24  to  36. 
Slander,  9  to  13. 
Usury. 


PLEDGE  OF  flTOCK, 

See  Bills  or  Ezcbanob  and  Proj 
RYNoTEs,19to31,40to43. 


POUCY  OF  INSURANCE. 

See  Assignor  and  Assionie,  3. 
Imsorangi. 


POSTPONEMENT  OF  TRIAL. 

See  Bill  of  EzcEPnoNS,  4. 
Costs,  5  to  7. 
Court  op  a  Justici  of  tbe  Pkifliv 

Il,36to29,36tod8. 
Reference. 


POWER. 

1.  A  man  may,  by  a  single  instnmient, 
be  invested  with  a  power  eaapM  with 
an  interest  as  to  one  estate,  and  a 
naked  power  as  to  another  estate,  in 
the  same  land.  Per  Cowen,  J. 
Bloomer  v.  Waldron  and  wife,     361 


3.  E.  devised  certain  land  to  his  widow 
durante  tfiduitate,  for  the  support  of 
herself,  three  daughters  and  one  P., 
and,  in  case  of  the  death  of  the  widow 
or  her  re.marriage,  to  P.,  during  his 
life,  for  the  support  of  himiself  and  the 
daughters,  wiui  remainder  to  the 
daughters  m  fee.  The  devise  also 
gave  to  the  widow  while  she  remain- 
ed single,  and  to  P.,  after  her  death 
or  remarriage,  fuU  power  and  author- 
itv  to  sell  and  convey  all  or  any  part 
of  the  estate,  provided  A.  B.  would 
consent  m  writing ;  the  moneys  aris. 
ing  firom  such  sales  to  be  invested  and 
secured  for  the  purposes  of  the  will 
as  A.  B.  should  direct.  The  widow 
mortgaged  the  land  in  fee  to  raise 
money  for  the  support  of  the  persons 
named  in  the  will ;  after  which  an 
equity  foreclosure  and  sale  took  place 
under  the  mortgage.  She,  however, 
being  dead  at  the  time  of  the  sale.  P., 
with  a  view  of  confirming  the  title  of 
the  purchaser,  executed  to  him  a  deed 
in  fee,  reciting  the  foreclosure,  &c., 
and  expressing  a  pecuniary  considera- 
tion of  one  dollar.  Both  the  mort- 
gage  and  the  deed  of  P.  were  profess- 
ed^ given  under  the  power  conferred 
by  the  will,  and  contained  the  written 
consent  of  A.  B.  Held,  that  no  title 
was  acquired  in  virtue  of  these  acta 
and  proceedings,  as  against  the  devU 
sees  in  remamder ;  but  that,  in  re. 
spect  to  them,  the  whole  was  a  nul- 
lity, id 

3.  The  authority  to  sell  given  by  ifue 
will  was  a  mere  nakeapotoer  so  &r 
as  it  rdated  to  the  estate  of  the  devi. 
sees  in  lemainder ;  though  as  to  the 
partioulai   estates   it  was   a  power 
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eoupUd  with  an  inUrmi.    Per  Cow. 
IN,  J.  id 

4.  The  case  of  Osgood  t.  FnnkUn,  (2 
John.  Ch,  R.  30,  14  John.  R.  527, 
8.  C.  on  appeal^)  commented  on.    id 

5.  A  power  to  sell  and  convey  landt  and 
invest  the  proceeds,  requires  of  the 
donee  thai  ne  shall  sell  for  cash  or 
something  equivalent  which  can  be 
invested.  id 

6.  In  general,  under  a  power,  in  terms, 
to  sell,  &c.,  the  donee  has  no  authori. 
ty  to  mortgage;  and  if  he  do  so,  the 
mortgage  wifi  be  uttoriy  void.         id 

7.  The  qualifications  of  this  rule  stoted 
and  considered;  and  various  cases 
relating  to  the  subject  cited  and  re. 
viewecL  id 

8.  SembUt  that  under  a  power  to  sell 
lands,  the  donee  may  sell  difierent 
parcels  at  different  times.  id 

9.  A  power  of  attorney  to  sell  fer  a 
specified  sum,  does  not  authorize  a 
sale  for  approved  notes,  but  only  for 
ready  money,  unless  there  be  some, 
thing  in  the  power  itself  or  in  the 
usage  of  trade  varying  the  construe 
tion.    Ives  v.  Davenport,  373 

10.  D.  covenanted  that  in  case  of  a  sale 
of  his  farm  for  a  price  exceeding  a 
specified  sum,  he  would  pay  I.  one 
half  the  excess ;  and  gave  I.  a  power 
of  attorney  autiiorizing  him  to  con. 
tract  for  and  make  the  sale.  I.  sub. 
seqocntly  contracted  in  writing  with 
one  R.  to  sell  him  the  farm  for  a  price 
exceeding  the  sum  specified  in  the 
covenant ;  R.  to  pay  |(2,000  in  ad. 
vance,  and  receive  a  deed  on  the  Ist 
of  May  following,  provided  he  paid  an 
instalment  of  $1 8,000  then  to  become 
due.  It  was  further  stipulated  in  the 
contract  with  R.  that  neither  party 
should  be  bound  beyond  the  said  1st 
of  May,  and  that  the  contract  should 
he  void  in  aU  respects  if  R.  failed  to 
pay  the  918,000 ;  excepting  that,  in 

'      such  event,  R.   was  to  forfeit  the 

f  3,000  paid  in  advance.  Held,  that 
0  contract  to  sell  left  it  optional  with 
R.to  abandon  the  purchase  on  for- 
felting  the  |(2,000 ;  and  therefim  it 
was  not  bmdhig  on  D.  as  a  valid  exe. 
eution  of  thp  powefe  id 


11.  Held  fi9tber,  that  eren  had  R.  been 
absolutely  bound  by  the  contract  to 
take  the  fi&rm  and  pay  the  stipnlated 
price,  the  transaction  would  not  have 
amounted  to  a  aale  so  as  to  eive  L  a 
right  of  action  against  D.  c«  his  core, 
nant ;  for  the  latter  contemplated,  not 
a  mere  executory  contract  to  sell,  bat 
an  executed  one — a  transfer  of  title 
from  D.  to  the  purchaser.  id 

12.  Nor  would  it  have  made  any  differ, 
ence,  though  the  contract  of  sale  le. 
mained  unexecuted  solely  by  reason 
of  D.'s  illegal  neglect  or  refusal  to 
perfenn.  id 

13.  Whether  the  executory  contmct  of 
an  attorney  for  the  sale  of  lands  can 
be  ratified  on  the  part  of  the  principal, 
without  writing,  quere.  id 

14.  In  general,  a  power  of  attorney  to 
confess  judgment  becomes  mopentiTe 
after  a  single  exercise  of  it,  and  vrill 
not  authorize  the  entry  of  a  secood 
judgment  The  Manufacturers  and 
Mechanics*  Bank  of  the  Northern 
Liberties  in  the  Co.  of  Philadelphia 
V.  Cowden  and  othera,  461 

15.  Accordingly,  a  power  having  been 
executed  by  A.,  B.  and  C,  authorix- 
mg  the  confession  of  a  judgment 
against  them  and  each  of  thm'v^ 
Pennsylvania  or  elsewhere,  a  judg. 
ment  was  entered  up  under  it  in  that 
state,  against  C,  and  afUawards  an- 
other in  this  state,  against  all  the  par- 
ties: Held,  that  the  power  was  ex- 
hausted  as  to  C.  by  the  entiy  d  the 
first  judgment;  and  because  he  was 
included  in  the  second,  it  was  act 
aside  as  iiregular.  '' 

16.  TTie  lesult,  it  seems,  would  have 
been  the  same,  had  the  power  been  w 
terms  to  confess  a  judgment  orjudf- 
ments  &c.  ** 

See  AssuMPsrr. 
ArroaNiT,  1,  3. 
CoaroKATioN,  11  to  17. 
Cod^T  or  ▲  JuenoB  or  TBI  w^ 
14, 15. 

PaiNCIFAL  Alt»  AflBMT. 

Statutu,  6,  7. 


POWER  OF  ATTOBNBT. 
Ssa  Ajmumhbt* 


J 
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See  PowKR,  9  to  16. 

PUNCITAL  AMD  AcBNT,  13  tO  33. 


PRACTICE. 

1.  Where  oyer  is  duly  demanded  by  a 
defendant  before  the  time  for  pleading 
has  expired,  if  the  plaintifT  ailerwards, 
and  without  complying  with  the  de- 
mand, enter  the  dofcndanrs  dcfauU 
for  want  of  a  pica,  the  proceeding 
will  bo  set  aside  as  irregular.  Vcrirk, 
edp'x.  ^.  T.  Bodine  and  othere^     444 

3,  An  affidavit  to  change  venue  need 
not  state  in  terms  that  the  witncf;fle8 
reeitle  in  the  county  to  which  the 
yenue  is  eought  to  be  changed  ;  but  is 
sufficient  if  it  describe  the  witnesses  as 
of  that  county.  Pierce  and  others  v. 
Gunn^  415 

3.  Where  proceedings  for  forcible  entry 
and  detainer  are  removed  into  this 
court  pursuant  to  2  A.  iS.  510,  §  19, 
and  the  issue  therein  is  ordered  to  be 
tried  at  the  circuit,  judgment  as  in 
case  of  nonsuit  will  be  granted,  as  in 
other  actions,  if  the  relator  do  not 
proceed  to  trial.  The  People  ex  rel. 
McDonald  y.Hkkox,  446 


4.  The  affidavit  on  which  to  move  for 
judgment  as  in  case  of  nonsuit  where 
the  cause  has  not  been  noticed  for 
trial,  should  always  be  made  by  the 
attorney^  or  a  reason  given  why  it  is 
made  by  another.  Per  Bronbon,  J. 
Bird  arid  oiher§  v.  Moore  and  others, 
447 

5«  But  where  the  cause  has  been  placed 
on  the  calendar  for  trial,  the  affidavit 
may  be  made  by  the  counsel  who  at- 
tended Uie  circuit  on  behalf  of  the  de- 
fendant  id 


6.  The  case  of  Ames  v.  Merriman^  (9 
Wend.  498,)  commented  on  and  ez- 
plained.  id 

7.  Where  the  time  to  plead  was  enlarg. 
ed  by  a  commissioner,  who,  after  the 
original  twenty  days  had  expired,  but 
not  the  enlarged  time,  revoked  his 
order  without  qualification ;  held^  that 
^e  defendants  default  for  want  of  a 
plea  might  be  regularly  entered  im- 
mediately  after  dbe  revocation^  and 


that  the  plaintiff  was  not  bomid  to 
wait  twenty-foor  hours.    AMmymous^ 

8.  i^n  action  having  been  brought  on 
two  promissory  notes^  copies  of  which 
were  served  with  the  declaration  pur- 
suant to  rule  1st  of  May  term  1840, 
the  plamtiff,  before  plea,  sued  the 
defendant  again,  declaring  on  an  ac 
count  which  became  duo  after  the 
first  suit  was  commenced  ;  held,  that 
a  rule  to  consolidate  ought  not  to  be 
granted,  masmuch  as  it  would  enable 
mc  defendant  to  plead  to  the  entire 
demand  without  an  affidavit  of  merits, 
and  thus  improperly  delay  the  collec- 
tion of  the  notes.  Pierce  and  others 
V.  Lyon^  450 

9.  Otherwise,  if  the  defendant  had 
sworn  thai  he  intended  to  suffisr  judg- 
ment by  deftiuU  in  both  actions,  or 
had  offered  to  accompany  any  plea 
that  might  be  interposed  by  such  an 
affidavit  as  would  have  been  neceasa. 
TV  in  pleading  to  the  first  action. 
aemide,  id 

10.  An  affidavit  on  which  to  found  a 
motion  for  judgment  as  in  case  of 
nonsuit  is  sufficient,  thoug^h  it  merely 
state  that  issue  has  been  joined,  with, 
out  expressly  showing  the  issue  to  bo 
one  ol  fact.  The  Saratoga  County 
Mutual  Fire  Insurance  Company  v. 
Durham  and  others,  451 

1 1.  A  jodge  at  chambers  has  no  power 
as  to  the  costs  of  proceedings  before 
him,  except  in  cases  specially  provided 
for  by  statute.  Hart  v.  Buiterfield 
and  others,  455 

12.  Accordingly,  a  circuit  judge  having 
ordered  that  a  defendant  be  dischaiv. 
ed  from  arrest  on  filing  common  baO, 
and  that  the  plaintiff  pay  the  costs  of 
the  motion;  heu>,  irregular.  td 

13.  Where  a  defendant  mav  be  held  to 
bail  without  an  order  for  that  purpose, 
it  is  competent  for  him  to  apply  to  a 
judge  at  chambere  or  a  commissioner 
to  mitigate  the  bail  or  be  discharged 
on  filing  conmion  bail.  id 

14.  If  a  defendant  be  held  to  bail  pur- 
suant  to  a  judge^s  order,  no  ^er 
judge  or  officer  out  of  court  can  vacate 
or  modify  the  order;  the  defendant 
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ihoold  apply  either  to  the  nine  officer 
or  diiectly  to  the  eomrt  for  that  pur. 
pose.  id 

15.  In  general,  howerer,  where  an 
order  has  been  made  by  a  judge  at 
chamben  or  a  eommismoner,  the  prop- 
er couTBe  ie  to  appiv  first  to  him  to 
vacate  it,  and  his  deciuon  upon  the 
application  may  be  brought  before  the 
court  on  motion  in  the  nature  of  an 
appeal.    Per  Bkonson,  J.  id 

16.  One  judge  or  commianoner  has  no 
power  to  set  aside  an  order  made  by 
another.  id 

17.  Kfi,fa,  in  a  suit  commenced  since 
the  act  of  1840,  {Seee.  L,  of  1840,  p. 
334,)  must  conform,  both  in  respect 
to  its  frame  and  the  tune  of  issuing  it, 
to  the  24th  section  of  the  act ;  and 
this,  whether  the  judgment  bo  entered 
in  term  or  in  vacation.  Stone  and 
othere  y.  Oreen  and  othere^  469 

18.  Accordhigly,  where  the  plaintifis 
perfected  judgment  in  term  on  the 
l8th  of  July,  and,  within  fioe  daye 
afterward,  issued  a  fi.  fa,  returnable 
at  the  succeeding  October  term; 
BBLD,  irregular.  id 

19.  Where  a  writ  of  eirar  was  allowed 
three  months  after  judgment,  and  an 
order  made  and  served  staying  pro- 
ceedings ;  held^  a  supereedeae  of  eze. 
eution,  though  the  sheriff  had  pievi- 
OQsly  levied.    Delafleld  v.  Sandford, 

473 

80.  The  rule,  however,  was  otherwise 
previous  to  the  enactment  of  the  re. 
vised  statutes.  id 

91.  In  opposition  to  a  motion  for  judg. 
ment  as  in  ease  of  nonsuit  made  m 
behaif  of  defendants  who  were  prose, 
cuted  as  commissioneni  of  highways, 
it  appeared  that,  previous  to  the  cir. 
cuit  at  which  they  alleged  the  cause 
ought  to  have  been  tned,  their  term 
of  office  expired,  and  others  were  du. 
ly  elected  and  qualified  m  their  nlacee : 
Heldf  a  sufficient  answer  to  the  mo. 
tion.  Barker  v.  Norton  and  othere, 
ConmUeeionere  of  Highwaye  of  Or  an. 
vUU,  474 

9d.  Wherea  newtrial  is  granted  on  mo. 
tion  of  a  plaintiff  m  ejectment,  the 


court  will,  at  the  Mtme  time,  if  r 
able  grounds  be  shown,  give  him  leave 
to  amend  by  inserting  the  uamei  of. 
additional  plaintiflw,  with  proper' 
counts;  and  this,  whether  the  Dew 
trial  be  granted  under  the  stottUe,  or 
for  cause.  Martin  4r  TaUnum  t. 
Lake,  475 

23.  Where  the  holder  of  a  joint  and  ser. 
eral  promissory  note  sues  all  the  ma. 
kers  in  one  action,  without  namiii; 
other  partieiv  ho  is  not  at  liberty  to 
sever  and  take  judgment  azainst  one. 
Platner  v.  Johnson  and  Wheler,  476 

24.  In-  such  case,  a  joint  plea  of  the 
general  issue,  though  verified  hj  an 
affidavit  of  oxily  one  defendant,  is  iuf- 
ficient  to  prevent  a  delault  againflt 
him  not  only  but  all  the  rest         id 

25.  Whether  the  same  mode  of  verifies. 
ti<m  be  not  allowable  even  where  tbe 
right  of  severance  exists,  quert.     id 

26.  Though  a  plea  served  be  defeetiTely 
verified,  the  plaintiff  cannot  treat  it  as 
a  nullity  and  proceed  to  a  defeolt,  on. 
less  he  have  prevbualy  notified  the 
opposite  attorney  of  the  defect       id 

See  AocoiniT,  AcmoN  or,  1. 
AoTioif,  1,  2. 

AlVIDAVIT. 

Attachment. 

Attornit. 

Bastaedv,  2. 

Bills  of  ExobAnob  amd  PiOBi- 

soKY  Notu,  9. 
Bond,  1. 

Ckrtiorau,  1,  2. 
Costs. 

Criminal  Law,  27, 28, 30, 31  to  37. 
Deposition. 

Depositions  in  Criminal  Caiis* 
Executors  and  AoministiatqiIi 

1.4. 
Habeas  Corris. 
Intbrsst,  3  to  7. 

RBrSRENCE. 

SllXRUT. 


PRACTICE  AT  THE  TRIAL. 

I.  A  nonsuit  may  be  granted  at  tbs 
trial  of  a  cause  on  the  testimonv  ad- 
duced by  the  defendant  Ruda  »d 
another  v.  Davie,  ^ 
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9.  In  order  to  warrant  the  granting  of 
a  nonsuit  under  snch  circmnstancei, 
it  IB  not  necessary  that  the  evidence 

'  giyen  by  the  defendant  be  in  its  na- 
tore  conelunve — o.  g.,  a  record,  or 
something  importing  absolute  yerity : 
it  is  enough  that  a  verdict  for  tne 
plaintiff  would  be  aeainst  the  clear 
weight  and  effect  of  me  evidence,  id 

8.  The  rule  that  a  plaintiff  who  proves 
all  the  allegations  in  his  declaration 
ought  not  to  be  nonsuited,  even  though 
he  fflul  to  make  out  a  cause  of  action, 
applies  only  where  a  motion  in  arrest 
will  present  the  same  question  as  the 
one  presented  at  the  trial.  Oregory 
y.  Mack,  380 

4.  Accordingly,  in  assumpsit,  where  the 
declaration  concluded  with  the  usual 
allegation  of  a  promise  to  pay  when 
requested,  and  the  case  presented  at 
the  trial  was  such  as  to  render  an  ex- 
press  promiso  essential  to  the  plain- 
tiff's right  of  action,  but  no  promise 
was  proved:  held,  that  the  circuit 
judge  did  right  in  ordering  a  nonsuit ; 
for,  after  verdict  in  favor  of  the  plain- 
tiff, the  promise  alleged  would  be 
presumed  to  have  been  an  express 
one.  id 

See  BcLL'OF  Exceptions,  2,  4. 
Costs,  6,  7. 
Criminal  Law,  6. 
Deposition. 
Evidence,  3,  4. 
Joint  Wronq.doebs. 
Rape. 

Reference. 
Slander,  12. 


PRACTICE  IN  THE  COMMON 
PLEAS. 

See  Court  of  a  Justice  ob  the  Peace, 
9, 19,  32,  40, 46. 


PRESUMPTION  AND  PRESUMP- 
TIVE EVIDENCE. 

See  Adverse  Possession,  3. 

Bills  of  Ezchanoe  and  PftoMU- 

sort  Notes,  32  to  34. 
Court  of  a  Justice  of  the  Peace, 

7  to  9,  23. 
Depositions  in  Criminal  Cameb, 

25. 

Vol.  in. 


See  Estoppel  in  Pais,  7. 

Practice  at  the  Trul,  4. 

Replevin,  1. 

Roads  and  Higbwats,  1. 

Slander,  6,  7. 

Tenant  by  the  Curtist,  3,  7,  8. 


PRINCIPAL  AND  AGENT. 

1.  A  principal,  whether  foreign  or  do- 
ipestic,  may  sue  in  his  own  name  to 
enforce  rights  acquired  by  his  agent  in 
a  course  of  dealing  for  the  former;  and 
this,  though  the  agent  dealt  without 
disclosing  his  principal  Tainior  y. 
Prendergaet,  72 

2.  The  defendant,  however,  is  not,  by 
the  mere  form  of  the  action,  to  be  cut 
off  from  any  equities  he  may  have 
against  the  agent  id 

3.  In  general,  rights  acquired  by  an 
agent,  as  sucl^  under  a  contract, 
though  he  do  not  disclose  his  princi- 
pal,  cannot  be  enforced  by  action  in 
the  agent's  name.  id 

4.  The  exceptions  to  this  rule  arfte  from 
cases  where  the  agent  has  the  rights 
of  a  bailee,  or  some  other  righte;  not 
the  mere  powere  of  an  agent  id 

5.  An  agent,  it  eeems,  is  personally  lia- 
ble  on  a  contract  made  by  him  with* 
out  disclosing  his  principal,  whether 
the  latter  be  a  foreigner  or  not.        id 

6.  The  principal,  however,  when  dis- 
covered,  may  also  be  maide  liable  on 
the  contract,  though  a  foreigner ;  ex 
cept  where  a  clear  intent  is  shown  to 
give  an  exclusive  credit  to  the  agent 
Fer  CowEN,  J.  id 

7.  Such  mtent,  if  the  principal  reside  in 
a  foreign  country,  may  bo  infbrred 
from  the  custom  of  trade.    Per  Cow- 

EN,  J.  id 

8.  The  usual  decisive  mdieation  of  an 
exclusive  credit  is,  where  the  creditor 
knows  there  is  a  fbreign  principal,  but 
makes  his  charge  in  account  against 
the  agent    Per  Cowen,  J.  *  id 

9.  If,  however,  the  creditor  be  kept  m 
ignorance  of  the  fiict  that  he  is  deal 
nig  with  an  agent,  it  eeeme  then  is 
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no  case  which  denies  a  canourrent 
remedy.    Per  Cowen,  J.  id 

10.  If  an  Agent  appropriate  the  money 
of  hia  principal  to  the  payment  of  the 
debt  of  a  third  person,  without  any 
authority  for  so  doing,  and  these  facts 
are  known  to  the  payee  at  the  time 
of  receiving  the  money,  it  may  be  re- 
covered  of  the  latter  by  the  principal 
in  an  action  for  money  had  and  re. 
ceived.    Amidon  v.  W heeler ,        137 

11.  Accordingly,  a  judgment  having 
been  recovered  against  M.  for  viola, 
ting  a  city  ordinance,  he  and  others 
peiBuaded  A.*8  servant  to  pay  the 
same  to  W.,  the  clerk  of  the  court 
which  rendered  the  judgment,  out  of 
funds  belonging  to  A.,  but  without 
authority  from  A.  for  so  doing ;  and 
W.  received  the  money  with  full 
knowledge  of  these  facts :  Held^  that 
A.,  having  demanded  the  money  of 
W.,  might  recover  the  amount  against 
him  in  an  action  for  money  had  and 
received.  id 


13.  Otherwise,  had  the  money  been  re- 
ceived by  W.  in  ignorance  that  it  be- 
longed to  A.,  and  been  paid  into  the 
tsity  treasury  before  notice.  Per  Nel. 
BON,  Ch.  J.  id 

13.  A  letter  of  attorney  authorizing  one 
to  issue  notes  in  the  name  of  the  prin- 
cipal,  will  be  construed  as  extending 
only  to  notes  issued  in  the  business  of 
■the  principal  or  for  his  benefit.  North 
River  Bank  v.  Aymar  and  others^ 
exWB  ^.,  262 

14.  If  the  intent  be  that  the  attorney 
may  issue  the  notes  for  his  own 
benefit,  or  the  benefit  of  a  third  per- 
■OB,  the  authority  must  expressly  so 
declare.  id 


t5.  In  general,  where  one  acting  under 
a  letter  of  attorney  transgresses  the 
limits  of  his  authority,  the  principal 
will  not  be  bound  even  as  between 
himself  and  the  party  with  whom  the 
ttttomey  deals.  id 

6.  As  between  one  dealing  with  an 
agent  or  attorney  as  such,  and  the 
principal,  the  former  is  chargeable 
with  knowledge  of  the  legal  effect 
«r  the  authority ;  and  he  must  there. 


fi3ie  inqiect  it,  if  in  'writing,  or  leam 
its  language  in  the  best  way  he  can, 
if  by  parol  ii 

17.  The  declarations  of  one  holdiDga 
letter  of  attorney,  made  in  the  ooone 
of  his  dealings  as  such  with  a  third 
person,  are  a  part  of  the  ret  geeie^ 
and  bind  his  principal  equaDy  with 
the  acts  to  which  they  relate.         ui 

18.  If  the  acts  of  the  attorney,  indepen. 
dent  of  aU  extrinsic  circumstancea,  be 
such  as  come  withm  the  words  of  the 
power,  and  he  profess  at  the  time  to 
be  doing  the  business  for  his  principal, 
the  latter  will  in  general  be  bound; 
and  this,  though  the  attorney  was  in 
truth  dealing  for  himself  or  a  third 
person,  and  in  firaud  of  the  piind. 
pal.  ii 

19.  Otherwise,  if  the  person  dealing  with 
the  attorney  be  chargeable  with  notice 
of  the  fraud.  %i 

20.  Where  one  executes  an  instromeot 
in  another's  name,  designatmg  him' 
self  as  attorney,  this  is  equiraloit 
to  an  express  declaration  on  his  part 
that  he  is  acting  in  the  buaneae  and 
for  the  benefit  of  his  principal.        id 

21.  In  general,  he  who  emplojs  an 
agent  or  attorney  shall  lose  by  hii 
fraudulent  or  illegal  act,  in  pieieresce 
to  an  iimocent  third  perwo.  Pif 
Cowen,  J.  id 

22.  The  application  of  this  role,  as  be. 
tween  the  principal  and  hbimafiit 
holder  of  notes  made  or  endoned  by 
the  agent  or  attorney,  considered; 
and  various  cases  on  that  sabject  cited 
and  reviewed.    Per  Cowen,  J.      »■ 

23.  P.  g^ave  J.  a  letter  of  attorney  an. 
thorizing  the  latter,  among  other 
things,  to  draw  and  endorse  notei  is 
the  name  and  fbr  the  benefit  of  the 
former ;  and  the  letter  was  depoeiled 
with  a  bank  through  which  it  was  ex- 
pected some  of  the  business  would  be 
done.  Various  notes  and  endai«- 
ments  were  subsequently  made  by  J.; 
all  of  which  puxported  on  their  free  ts 
hs?e  been  executed  for  P.  in  co^ 
formity  with,  and  in  pursuance  of,  the 
the  letter  of  attorney.  In  troth,  how- 
ever,  the  notes  had  no  connectMO 
with  P.»s  busineaB,  but  weie  givsE  w 
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ibe  accoxninod»tioD  of  third  peraons, 
who  endorsed  them  to  the  hank  m 
which  the  letter  of  attorney  had  heen 
deposited — the  latter  receiving  them 
m  the  regular  course  of  business^  with, 
out  notice,  and  for  a  valuable  consid- 
eration :  Held^  that  P.  was  liable  to 
tike  bank  on  the  notes ;  though  as  be. 
tween  him  and  J.  they  were  unautho. 
nzed  and  fraudulent.  Nelson,  Ch. 
J.  dissented.  id 

S4.  The  cMe  of  Atwood  v.  Murmingt^ 
(1  Mann,  ^  RyL  66,  7  Bam.  ^ 
Cress.  42,  S.  C,)  oomroented'on  and 
ei^lamed.  id 

85.  Though  a  partner  who  gives  the 
note  of  the  firm  for  his  private  benefit 
thereby  transcends  his  authority  ;  yet, 
as  between  the  firm  and  a  bona  fide 
holder,  the  note  is  valid.  Per  Cow. 
KN,  J.  id 

26.  Written  powers  are  to  receive  a 
strict  interpretation  ;  and  the  appoin. 
tee  must  see  at  his  peril  that  ail  the 
conditions  upon  which  the  exercise  of 
the  power  is  made  to  depend,  are  ob- 
served.    Per  CowEN,  J.  id 

97.  If  a  npte  be  discounted  at  a  bank 
for  the  benefit  of  a  firm  of  which  one 
of  the  directors  is  a  member,  and  it 
be  shown  that  he,  with  knowledge  of 
certain  facts  tending  to  invalidate  the 
note,  acted  as  a  member  of  the  board 
of  directors  which  ordered  the  dis. 
count,  the  bank  will  be  chargeable 
with  notice.     Semble.  id 

58.  A  naked  power  to  do  acts  for  and 
in  the  name  of  the  principal,  negates 
all  authority  on  the  part  of  the  attor. 
ney  to  act  ror  the  benefit  of  any  one 
beside  the  principal ;  and  persons  deal, 
ing  with  the  attorney,  as  such,  are 
bound  to  notice  this  limitation.  Stain- 
er  V.  Tysen,  279 

59.  If  an  agent  or  attorney  transcend 
the  limits  of  his  authority,  and  the  per- 
son  with  whom  he  deals  has  notice  of 
this,  sufficient  to  put  him  upon  enqui. 
ry,  he  cannot  charge  the  principal,  id 

90.  D.  executed  a  letter  of  attorney  au. 
thorizing  G.  to  draw  and  endorse 
notes  for  and  in  the  name  of  the  for. 
mer.  Afterwards  G.,  being  a  mem- 
ber of  a  firm  largely  indebted  to  the 
plftintiff  and  utterly  msolvent,  b^t  ^tb 


which  D.  had  no  connection,  applied 
to  the  plaintiff  for  a  compromise,  and 
terms  were  agreed  on ;  whereup^m  G^ 
made  a  note  m  D.'s  name,  payable  & 
the  firm,  and  delivered  it  to  the  plain, 
tiff  by  way  of  perfecting  the  com- 
promise. Held,  in  an  action  against 
D.,  that  the  plaintiff  could  not  be 
deemed  to  have  received  the  note 
bona  fide;  and  as  G.  had  given  it 
without  authority,  the  action  could 
not  be  maintained.  id 

31.  An  assumed  agent  is  not  responsible 
to  the  principal  for  his  acts,  even 
though  they  turn  out  to  be  injurious, 
provided  the  principal  has  once  adopt- 
ed them.  Per CowEN, J.  Corning^ 
Homer  v.  Southland,  sheriff,  4^. 

553 

32.  The  adoption  of  one  part  of  a  trans, 
action  done  under  an  assumed  agen. 
cy,  enures  as  an  adoption  of  the  whole. 
Semble.  id 

See  AflsuMFsrr. 

Attorney,  3  to  6. 

Attorney  and  Client. 

Bills  of  Exchange  and  PaoMMO- 

RY  Notes,  2,  3,  28  to  31. 
Corporation.  12,  13,  18,  20, 21. 
Criminal  Law,  lU,  16. 
Evidence,  2. 
New- York,  City  of,  10. 
Power,  9  to  16. 
WriNESs,  6  to  8. 


PRIVATE  ROAD. 
Su  Roads  and  Hiohwayb,  9  to  IL 

PRIVILEGE  OF  PARTY. 
See  UsuftY. 


PRIVILEGE  OF  WITNESS. 

See  Usury. 

WrnrB8S,lto5. 


PROMISE. 


See  Assignor   ani 
11,  12. 
AssuMPsrr,  1,3. 
Practicb  at  rBB  Teiaii,  4. 


h%lf 


y^ 
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PROMISSORY  NOTE. 


Am  Bxlu  of  Exohamge  and  PaoMUfo. 
RT  Notes. 


••PROPERTY." 

Ske  CRnmf AL  Law,  23. 
Lakouit,  4. 


PROTEST. 

8m  Bills  of  Ezchanob  and  Pkoihsso. 
KT  Notis,  3, 4, 34  to  27. 


QUIET  ENJOYMENT. 

8e$  COFINANT,  8  to  10. 

R 

RAIL  ROAD. 
Am  Roads  and  Highways,  7,  8. 

RAPE. 

1.  Although  no  unreasonable  suspicion 
should  be  indulged  against  the  com. 

Slaining  witness  on  the  trial  of  an  in. 
ictment  for  a  rape ;  yet  courts  and 
juries  cannot  well  be  too  cautious  in 
scrutinizing  her  testimony,  and  guard- 
ing themselves  against  the  influence 
of  undue  sympathy  in  her  behalf.  Per 
BftOMBON,  J.     The  People  v.  HuUe, 

309 

2.  Tbo  reasons  for  this  rule,  and  the 
danger  of  a  departure  from  it,  discuss- 
ad  and  illustrated.  id 

See  EyiDBNCE,  9  to  12. 


RATIFICATION. 

See  AssuMFsrr,  1. 
Attobnet,  4. 
Power,  13. 
PuNdPAL  AND  Agent,  31,  32. 


RECEIPTOR. 
^e<  Office  and  OFnoEt,  2  to  7. 

RECEIVING  OF  STOLEN  GO0D& 
^ss  Ckdhnal  Law,  10  to  31. 

RECOGNIZANCE. 

•   See  AcnoN,  2. 
Bond,  3,  4. 


RECOUPMENT. 

See  Bills  of  Exchange  and  Pbomow- 
RY  Notes,  21. 
Damages,  1  to  10. 

EVIDSNCE,  5. 


REFERENCE. 

1.  Refisrees  may  adjourn  for  a  i 

ble  time  on  meir  own  motion^  without 
the  consent  of  parties ;  and  the  ooly 
limitation  in  the  statute  in  Felatian  to 
such  adjournments  is,  that  they  ahaD 
**  be  neceeeary,"    Ex  parte  Rutter^ 

464 

2.  Of  this  necessity  the  referees  are  to 
judge  ;  though  the  court  may  enquire 
mto  the  matter  for  the  purpose  of  see. 
ing  that  the  power  is  nxk  exercised 
oppressively,  and  that  no  unreasonable 
delay  takes  place.    Per  Bronson  J. 

id 

3.  Such  adjournments,  thouzfa  they  ex- 
tend  the  hearing  beyond  the  next 
term^  will  not  put  an  end  to  the  bo- 
thority  of  the  referees.  *^ 

4.  Otherwise  of  an  adjournment  bOTOod 
the  term,  if  granted  on  fnoOon  of  •« 
of  the  parties^  without  the  consent  of 
the  other.  » 

5.  If  a  party  to  a  reference  desiie  a  poat- 
ponement  beyond  a  term,  his  propff 
.course  is  to  apply  to  the  court.       » 

6.  Where  an  adjournment  of  a  reference 
is  proposed  beyond  a  toim,  which  oo» 
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of  the  parties  intends  to  avail  himself 
of,  if  granted,  as  inegolar,  he  should 
object  in  such  manner  as  to  apprise 
the  referees  of  his  intention ;  and  if  he 
do  not,  but  merely  saj  he  cannot  eon- 
ssnt,  he  will  be  precluded  from  taking 
the  objection  afterwards.    SemhU.  t3 


RELEASE. 

Sm  PLBADBfa,  1. 

REMOVAL  FROM  OFFICE, 
See  CouaT  Martial,  4. 

RENEWAL  OF  PROCESS. 

Se€  Court  of  a  Justice  of  thi  Peace, 
35. 
Warrant. 

RENT. 

See  Adverse  Possession,  3,  3. 
Distress  for  Rent. 


Plraoing,  2,  9  to  13. 


REPLEVIN. 

.  In  replevin,  for  the  unlawful  taking 
of  horses,  the  plaintiff  showed  that  he 
bought  and  took  possession  of  the 
hones  on  the  19th  of  Ausrust — ^that 
in  September  following  the  defen- 
dants had  them  in  their  possession, 
and  took  them  to  the  stable  of  a  third 
person,  whore  thov  were  left  to  be 
kept ;  Held,  that  tne  evidence,  made 
out,  prima  facie,  a  tortious  or  unlaw, 
fill  taking ;  and,  if  not  answered,  was 
sufficient  to  entitle  the  plaintiff  to  a 
verdict  Morrie  v.  DanUUon  and 
another,  168 


3.  One  whose  goods  have  been  tortious- 
\y  taken  may  maintain  replevin  either 
in  the  cepit  or  in  the  detinet,  at  his 
election.  Bronson,  J.  dissented.  Cutn. 
mingeY.Varce,  283 

3.  The  doctrine  advanced  by  Bnan« 
Ch.  J   in  6  tf.  7,  9,  that  a  tortious 


taking  of  goods  changes  the  propnty, 
overruled.  Id,  and  Barrett  v.  TTor. 
ren,  348 


4.  Replevin  in  the  cepU  will  only  lie 
where  an  action  of  trespass  might 
have  been  maintained.  Barrett  v. 
Warren,  348 


5.  It  is  not  universally  true  that  replevin 
will  lie  where  trespass  de  bom*  may 
be  brought  Per  Cowen,  J.  Sharp 
V.  WhUtenhaU,  576 

6.  The  proceeding  by  replevin  being 
partly  in  rem,  the  plamtiff  must  show 
a  right  to  have  delivery  of  the  prop- 
erty at  the  time  of  issuing  the  writ  id 

7.  In  replevin  against  an  officer  for 
seizing  and  selling  the  plaintiff's  mare 
on  a  ^  fa,  aj^nst  a  stranger,  it  ap. 
peered  that,  intermediate  the  seizure 
and  Bale,  the  officer  levied  upon  the 
mare  in  virtue  of  a  second  fL  fa, 
against  the  plaintiff,  and  that  this  levy 
was  in  force  when  the  action  was 
commenced.  Held,  therefore,  that  it 
could  not  be  maintained :  though 
otherwise  as  to  treepase  or  trover,     id 

See  DiffTREss  for  Rent,  3. 
Office  and  Officer,  3. 
Pleading,  9  to  13. 
Trespass,  3,  3. 


RES  GESTiB. 
See  PRiNcirAL  and  Agent,  17  to  30. 

RESIGNATION  OF  OFFICE. 

See  Court  Martial,  5  to  8. 
Office  and  Officer,  8  to  13. 

RES  JUDICATA. 

See  Court  of  a*  Justice  of  tbi  PSaoIv 
16,30. 
Damages,  5. 

Habeas  Corfus,  7  to  9, 55. 
Interest,  3, 4.  7. 
Nuisance,  6. 
Roads  and  Higswats,  1  to  5. 
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RETAINER. 
8u  Attobmbt,  1, 2. 

REVOKING  ORDER. 
89€  Praotick,  7, 13  to  16. 

ROADS  AND  HIGHWAYS. 

1,  In  laying  out  highways,  the  eommis. 
■ionen,  as  well  as  the  judges  before 
whom  the  matter  is  brought  on  appeal, 
exercise  a  special  and  limited  jurisdic 
tion ;  and  although  it  may  be  presum- 
ed  till  the  contrary  appear  that  they 
have  proceeded  legally,  yet  their  acts 
may  be  impeached  by  showing  that 
tiiey  exceeded  their  powers.  Per 
Bronson,  J.  Ex  forte  Clamper  and 
othere,  458 

8.  The  provision  of  the  stotote,  (1  R.  8. 
514,  §  57,)  prohibiting  the  laying  out 
of  a  road  through  yarde  or  eneUmtree^ 
extends  as  well  to  yards  and  enclo- 
sures necessary  to  the  use  and  enjoy- 
ment  of  a  dwelling  house,  as  to  those 
connected  with  "  fixtures  or  erections 
for  the  pmposes  of  trade  or  manuiac- 

id 


3.  On  motion  for  a  mandamus  to  com. 
pel  commissioners  of  highways  to  take 
the  necessary  measures  for  opening  a 
road  previously  laid  out  by  their  pre. 
decesBors  in  office,  it  appeared,  that 
the  road  was  laid  out  Uirougfa  the 
door.yard  of  S.,  leaving  his  weU,  cow- 
shod  and  part  of  his  com.crib  in  the 
street ;  that  it  encroached  also  upon 
the  garden  of  another  person;  mat 
neither  of  the  owners  had  consented 
to  the  proceeding ;  and  that,  on  ap- 
peal to  the  judges,  the  determination 
of  the  commissionetB  was  affirmed. 
Held,  that  the  whole  was  void  on  the 
ffround  of  excess  of  jurisdiction,  and 
Sbatthe  mandamus  should  therefore 
be  denied.  id 


4.  Even  had  it  appeared  that  the  points 
i^n  which  jurisdiction  depended 
were  passed  upon  by  the  commission' 
en  and  judg^  fticre,  whether  their 
respective  decisions  would  have  ope- 
rated  to  conclude  against  collateral 
'  '  id 


I  5.  The  case  of  Bnttain  v.  Kimnti^ 
(i  Brxtd.  4>  Bing,  433,)  cammeiitod 
on  and  doubted.  ii 

6.  The  laying  out  of  a  highway  gives  ts 
the  puUic  a  mere  rigbt  of  paMgei 
with  the  powers  and  privilege!  inci- 
dent to  such  right ;  and  the  owner  of 
the  soil  over  wnich  the  road  paaseB  ii 
not  thereby  divested  of  his  tiUe  to  the 
land.  The  Trusteee  of  the  Pretbr 
terian  Society  tn  Waterloo  v.  Tkt 
Auburn  and  Rochester  Rail  Road 
Company  f  567 

7.  Where  one  seotioD  of  a  ndl  road  char- 
ter prohibited  the  company  from  en. 
tering  upon  lands  necessary  for  con. 
structing  the  road,  until  after  they  bad 
acquired  a  right  by  gift  or  purchase 
from  the  owner,  or  an  assesBment  of 
damages  &c,  and  then  followed  an- 
other section  providing  that,  in  ca» 
it  became  neoeanry  to  constnicl  the 
road  across  any  highway,  it  ehould  be 
lawful  for  the  company  to  do  so,  they 
to  restore  the  highway  to  its  fonner 
stete  of  usefuhiees:  Held,  that  the 
road  having  been  built  across  a  high. 
way  without  either  a  gift  or  purchase 
of  the  soil  over  which  it  passed,  or  an 
assessment  of  the  owner's  damagei, 
the  company  were  liable  to  him  in 
trespass.  id 

8.  The  legidaturo  have  no  power  to 
authorize  the  construction  of  a  rail 
road  across  a  highway,  without  pro* 
viding  for  a  compensation  to  the  own- 
er of  the  huid  over  which  it  passes.  U 


9.  Where  it  appeared  that  a  road  was 
iiom  two  and  a  half  to  throe  lods 
wide,  that  it  terminated  at  A.*8  hoose 
without  connecting  with  any  other 
road,  that  it  had  never  been  used  br 
the  public,  and  the  record  on  file  witn 
the  town  clerk  described  it  as  t 
**k^hway  for  A^  beginning**  &c« ; 
hela,  though  it  also  appeared  that  for 
many  yean  it  had  beoi  included  in  a 
road  mstrict,  the  evidence  did  not  so. 
thorize  the  court  to  pronounee  it  a  pub- 
lic hiprhwav,  as  matter  of  Uw,  but  the 
question  snould  at  least  have  been 
submitted  to  the  jury.  Drake  v. 
Rogero,  '  fiM 

10.  Semble,  that  this  evidence  diow^ 
the  road  to  be  a  man  private  ooSi 
intmded  for  the  accommodatiooaf  A 

ts 
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11.  An  obttraction  placed  in  a  private 
load  by  the  owner  of  the  land  oyer 
which  It  ifl  laid  out,  cannot  be  lawftil^ 
\j  remoyed  by  one  haying  no  right  to 
ON  the  road.  id 

IS.  An  appeal  fix>m  an  order  of  com. 
DiiflBionera  of  highwajs  directing  the 
alteration  or  dtKontinuance  of  a  road, 
does  not  operate  as  a  stay  of  proceed- 
mgs ;  bat  the  order  may  be  carried  in. 
loefibct  pending  the  iqjpeaL  Sent. 
Me.  id 

13.  So  of  an  appeal  from  an  order  lay. 
ing  out  a  highway,  miless  it  be  laid 
throufi^h  '*  enclosed,  cultiyated,  or  im. 
proyed  lands."    Stmble.  id 

14.  If,  on  an  order  being  made  discon. 
tinning  a  highway,  a  fence  be  built 
across  it,  an  appeal  subsequently 
brought  will  not  haye  the  enectof 
rendering  the  fence   a   puUic  nui. 

id 


ROBBERY. 
See  CamiNAL  Law,  5. 

RULES. 

Xnles  of  the  court  for  the  correction  of 

enon,  adopted  December  I7th,  1841. 

6S5le634 


SALE  AND  DELIVERY* 
Sto  Bailmsnt,  4. 

EyiDBNCE,  IS. 

Goods  Sou>  AMD-DKUfBiOD. 
TuwM8,3te7. 


SCHOOL  TAX. 
S4e  Wauurt. 

SEAL. 

!•  The  seal  of  a  reHgioaB  corporation  im^ 
preoed  directly  upon  paper,  without 


the  use  of  wax  or  other  tenacious  sub- 
stance, is  a  nullity.  The  Farmeto 
and  ManafaetwrtTff  Bank  y.  Haight 
and  otker§f  493 

2.  So  with  regard  to  the  seal  of  a  private 
mdiyidual ;  though  as  to  seals  of  pubm 
Uc  ojfieere  and  eourt9^  it  is  other- 
wise, id 

See  CamiNAL  Law,  35. 
Wabjunt. 


"SEAWORTHY" 
See  Insukanci,  14  to  20. 

SEISIN. 
See  CoysNANT,  1  to  5. 

SEPARATE  MAINTENANCE. 
See  Husband  and  Witk,  5  to  7. 

SET-^FF. 

See  BiULs  of  Ezchangk  and  Peohxb- 
soKY  Notes,  10. 
Damages,  2,  4. 


SEVERANCE. 

See  Couvr  of  a  Justicb  aw  the  Peace. 
42  to  46. 
Joint  Weono-doebe. 
F&AcncE,  23, 25. 


SHELLEY'S  CASE,  (RULE  IN.) 
See  Will. 

SHERIFF. 

1.  Where  goods  seized  on  an  attach, 
ment  against  an  absconding  debt, 
or  are  claimed  by  a  third  person^  the 
ftiding  of  a  imy  summoned  to  tiy  the 
yalidity  of  the  claim  is  not  conchdriye 
upon  the  parties;  and  hence,  the 
MieriiFmay  reftae  to  ddhrnrte  ffoodf 
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to  the  claimant,  though  the  finding 
be  in  his  favor,  and  no  bond  of  in. 
demnity  be  tendered  by  the  attach- 
ing  creditor.  BateheUar  y.  Sehuy- 
Ur,  386 

3.  The  only  consequence  of  such  lefii. 
aal  ifl,  that  the  BheriiF  assumes  the  bur. 
then  of  showing,  in  an  action  against 
him  by  the  claimant,  that  the  goods 
are  the  property  of  the  debtor.         id 

3.  The  claimant  will  not  be  permitted, 
in  such  action,  to  give  in  evidence  the 
finding  of  the  jury  in  aggravation  of 
damages.    Cowen,  J.  diwented.     id 

4.  In  order  to  maintain  an  action  against 
a  sheriff  for  neglecting  to  return  a^. 
/a.,  it  is  not  necessary  that  he  be  first 
ruled  or  notified  to  make  return.  Cor- 
ning and  Homer  v.  Southland,  sher- 
iff ^^  552 

8ee  Attorniy. 

EVDENCI,  17. 


SLANDER. 

1.  Words  spoken  of  a  penon,  charging 
him  with  having  conmiitted  an  in- 
dictable offence  involving  moral  turpi, 
tude,  are  actionable,  per  ee;  and  this, 
though  the  offence  be  &  mere  misde. 
meaner,  unknown  to  the  common 
law.    Young  v.  MUUr,  21 

3.  Accordingly,  where  the  words  laid 
in  the  declaration  were :  **  You  have 
removed  my  land-mark,  and  eureed  ia 
he  that  removeth  hie  neighbor'e  land- 
mark:"  Held,  actionize,  without 
any  allegation  of  special  damages,  id 


3.  Semble,  that 
is  not  an  indictable 
mon  law. 


a  land-mark 
at  com. 
id 


4.  The  term  emndling  does  not  neees. 
■arily  import  a  crime  known  to  our 
law ;  and  hence,  words  charging  one 
with  being  a  swindler  are  not  action, 
able  per  ee.    Chase  v.  WhiHock,  139 

5.  Words  spoken  in  reference  to  a  judi- 
cial  proceeding  and  which  impute 
false  swearing  to  one  of  the  wit- 
HBsscB  s.  g.  **  he  has  sworn  false  to 
my  it^my  six  or  setien  hundred  doL 


lanf* — amoimt  to  a  coarge  of  petjurji!, 
and  are  therefore  actionable  peroL 
Jacobs  Y.  Fyler,  57S 

6.  In  an  action  for  words  of  this  cfaar. 
acter,  the  materiality  of  the  testimoDy 
in  reference  to  which  they  wsn 
spoken,  though  averred  in  the  decfau 
ration,  need  not  be  proved,  but  wiH  be 
presumed.  U 

7.  As  a  genend  rule,  it  is  to  be  intended 
that  what  a  witness  has  sworn  to  k 
material.    Per  Cowkn,  J.  U 

8.  In  dander  for  words  chaigkur  frbe 
swearing  in  a  judicial  proceetuDg,  if 
the  words  thanselnes  were  not  lo 
qualified  as  to  come  short  of  imputiiif 
perjury,  it  will  be  no  defence  tluit  the 
testimony  in  reference  to  which  they 
were  spoken  was  inomataial.  Per 
Cowen,  J.  H 

9.  Where  the  words  hi  themselvei 
amount  to  a  charge  of  peijuiy,  the 
plaintiff  need  not  show  th^  a  suit  wu 
pending,  or  that  the  words  refeired  1» 
any  suit  in  particulars  Per  Cow. 
EN,  J.  U 

10.  A  pending  suit  and  a  ooUoquiam  re. 
specting  it  are  only  necessaiy  in  thoee 
cases  ^ere,  without  them,  the  hesier 
would  be  IcHft  in  doubt  whether  the 
oath  of  i,the  phuntiff  might  not  have 
been  voluntary.    Per  Cowen,  J.    i^ 

11.  The  case  of  Bullock  v.  Coon,  (9 
Cowen,  30,)  commented  on  and  ex. 
plained.  i^ 

13.  In  slander  for  words  chaigingthe 
plamtiff  with  having  sworn  falsHy  in 
a  pending  suit,  the  docIaratioD  aver- 
red  the  suit  and  a  ooUoquium  reipect- 
ing  it,  but  omitted  the  name  of  one 
of  the  defendants ;  and,  at  the  triilf 
the  oireuit  judge  rafosed  to  ngstd 
the  variance.  HeU,  that  he  did 
li^it  ^ 


STATUTES. 

1.  Where  a  statute  merely  fives  ai*^ 
remedy,  without  a  negative  oipnm 
or  implied,  the  old  remedy  is  not  taken 
away,  but  the  party  may  elect  be- 
tween the  twa  Stafford  v.  Ing^ 
sol,  • 
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S.  Bui  if  a  ttatnte  create  a  right  which 
did  not  eziit  hefbn,  and  proioribe  a 
remedy  Ibr  the  violatian  of  it,  that 
remedy  mmt  be  panned.  id 

8.  In  general,  where  a  atatote  requires 
an  OT^cial  act  to  be  done  by  a  given 
day,  for  a  public  purpoee,  it  shall  be 
eonstrued  as  merely  directory  in  re- 
nrd  to  the  time.  Ex  partt  He^Ukj 
noonu  and  otherM,  43 


4.  Accordingly,  ward  inspecton  of  the 
city  of  New. York  being  required  by 
statute  to  certify  the  result  of  the 
ward  elections  on  the  day  ouboequent 
to  the  closing  of  the  oow,  or  aooner; 
HKLD,  that  thouj^  tneir  certificate 
was  not  made  till  the  second  day 
after  the  closing  of  the  poU,  it  was 
▼alid.  id 


5.  An  existing  proYision  for  reriewing 
the  decisions  of  an  inferior  tribunal  by 
appeal  or  certiorari,  will  appl^  to  ca. 
ses  subsequently  added  to  its  jurisdic 
tion  by  statute,  though  the  latter  con. 
tain  no  express  decluation  to  that  et. 
Ibct  Per  Bronson,  J.  The  PwU 
ex  reL  Durham  and  others  v.  The 
Commissioners  of  the  Canal  Fund, 

599 

6.  Where  a  public  body  or  officer  is 
dbthed  b;^  statute  with  power  to  do 
an  act  wluch  concerns  the  public  in. 
terest  or  the  riffhts  of  third  penons, 
the  execution  ofthe  power  may  be  in. 
sisted  on  as  a  duty,  though  the  stat. 
ate  creating  it  be  only  permissive  in 
its  temis.  Per  Nelson,  Ch.  J.  The 
Mawr  ^.  of  the  City  of  Neu>.York 

7.  The  word  may,  when  used  in  a  stat- 
ate  confBrring  powers  of  this  nature, 
is  frequently  canstroed  as  synonymous 
with  shall  or  must.  id 

8as  Account,  Action  or,  3. 
Advxbsk  Possession,  1,  4. 
Affidavit. 
Attobnet,  1,  3. 
Bastaedy. 
BiLLfl  OF  Exchange  and  Peomis. 

BOET  Notes,  5  to  10. 
Canal  Appeaisbment. 

COEFOEATION,  3  tO  8,  15  tO  18. 

Costs,  3, 4. 

COUET  OF  A  JtTSnOS  OF  TQ 

34,40. 

Vol.  in. 


See  CouET  Maetial,  1,  3,  6,  9  to  IL 
Ceiminal  Law,  3, 7  to  19, 98  to  87. 
Fences. 

Habeas  Coarus. 
Inn  and  Taveen. 
Insueance,  17, 18, 31  to  34. 

JUBISDICTION,  3  to  4. 

Landloed  and  Tenant,  S. 
Laecent,  3. 
New.Yobx,  Crrr  of. 
NoN  Impbisonmxnt  Act,  3  to  4. 
Nuisance,  10. 
Pleading,  3. 
Peagticb,  17, 18. 
Roads  and  Hiohwatb,  3,  7, 8,  IS, 
13. 

USDET. 


STAY  OF  PROCEEDINGS. 

See  Cbetioeabi,  1,  3. 

Habeas  Coepus,  1,  3,  33. 

Peaoticb,  7,  19,  30. 

Roads  and  Highways,  13  to  14. 


STEAMBOAT. 
See  Caebiee. 

STOCKHOLDER. 
See  Coepoeation,  1  to  8* 

SUMMON& 

See  CouET  of  a  Justice  of  the  Pia^ 
31  to  34. 
CoDBT  Maetial,  9  to  11. 


SUPERINTENDENTS  OF  TEDI 
POOR. 

See  Babtaedt. 


SUPERSEDEAS. 

fifes  Cbetioeabi,  1, 3. 
PBAirriCB,  19,  30. 
Roads  and  Hmbwatb,  18  to  14 
94 
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8UPRPM£  COURT  COMWISU 
SIGNER. 

ft*  Attaohmxnt,  2,  3. 

pRACTici,  7, 15f  16,  19, 30. 


aWINDLlNO. 
8§t  BuxDWM^i. 


TAVERN. 
StB  Ihh  and  Taviui. 

TAX. 

Sw  Wareaiit. 

TENANT  BY  THE  CURTESY. 

1.  Whether  a  husband  acquiies  an  inter- 
eit  as  tenant  by  the  curtesy  in  a  re- 
mainder  in  fee  granted  to  his  wife, 
limited  upon  a  life  estate,  which  does 
not  terminate  till  after  her  death, 
fnure.    Adair  and  otherg  y.  Lott^ 

182 

!8r  If,  however,  the  estate  for  life  be  a 
mere  equitable  interest,  the  husband's 
right,  at  law,  as  tenant  by  the  curte. 
sy,  is  clear.  id 

9.  In' 1814  a  widow,  having  sold  her 
ipgbt  oC  dower,  appropriated  the  avails 
to  the  purchase  of  certain  lands  for 
her  five  children,  among  whom  were 
D.,  a  son,  and  A.  a  feme  ctmert  who 
died  in  1815  leaving  her  husband  liv- 
ing.  The  conveyance  was  directly 
kx  ll^e  children,  and,  at  the  time  of  its 
execution,  there  was  an  oral  arranoe- 
ment  between  the  widow  and  me 
grantees  that  she  was  to  have  a  life 
estate  in  the  premises.  Accordingly, 
she  entered  and  remained  in  posses- 
moa  till  the  spring  of  1816,  when  she 
•odd  her  right  to  D.  who  aft«wards 
'bought  odttha  other  grantees  except 
A.  D.  and  those  holmng  under  him, 
•vet  afterwards  cantiAVMlo  ponsw 
the  premises  churning  to  own  the 
i^i$iim    llM  widow  dwd  in  1831,  and 


the  ciuldren  of  A.  hmqi^t  ejeotosot 
to  veoorer  their  motbaiVi  undifided 
interest ;  their  &ther  being  stiQ  Inin;. 
Held,  that  the  widow's  inteicet  mds 
the  original  purchase  was,  at  most,  a 
mere  equity ;  apd  that  a  convejanoi 
to  her  of  a  life  estate  could  not  be 
ptesumed.  U 

4.  Held  further,  that  A.'s  husband,  dm. 
ing  her  life,  became  seised  of  her  dnie 
as  tenant  by  the  curtesy;  and  that 
this  outstandung  title  was  sufficioot  to 
bar  the  plainti&'  right  ot  recoveij.  id 

5.  llie  doctrme  that,  to  enable  the  hni. 
band  to  take  as  tenant  bv  the  cxatuj, 
there  must  be  an  aciual  setani  in  the 
wife  during  coverture,  applies  only  to 
oases  where  her  title  is  not  complete 
before  entry — as,  where  she  takes  by 
descent  or  devise — and  not  where  her 
title  is  acquired  in  virtue. of  aconTey. 
ance  which,  under  the  statute  of  unii 
passes  the  legal  title  and  setain  with, 
out  the  necessity  of  an  entiy  or  othff 
act  to  perfect  the  estate  in  the  gnn. 
tee.  a 


6.  The  interest  of  a  tenant  bv  Ae  cor. 
tesy  is  a  legal  estate  m  the  hnd-^wC 
a  mere  charge  or  incumbrance ;  and 
hence  it  may  be  set  iq>  by  a  stranga 
in  poosession,  id  bar  of  a  leoovery  by 
the  heir.  id 


7.  Courts  will  sometimes  presame  tfaata 
title  once  existing  has  been  extin. 
guiahed  by  conveyance^  ibr  the  par- 
pose  of  supporting  a  possesskHi;  hat 
seldjom.  for  the  purpose  of  ovQitmpn| 

8.  Accordinglv,  in  ejectment,  wfcnf 
neither  the  pkuntifia  nor  any  one  djahn* 
ing  under  mem  had  been  in  poeK** 
sion,  and  the  defendant  showed  an 
outstanding  title  in  the  plaintifi*  &• 
ther  as  tenant  by  the  curtesy,  which 
accrued  more  than  twenty  yean  bcfcw 
suit  brought;  the  court  refiised  to 
presume  that  it  had  been  eitinguiB- 
ed,  though  no  claim  had  ever  beoj 
made  in  virtue  of  it  " 


TENANTS  IN  OOMMQIL 
Ao  AodODMV,  Aonoir  of*  9^ 

BAlLMmT,  5. 


INI»3L. 


741 


TIME. 


8€e  Adyersx  Possbssiqii,  4. 

Amionor  and  AasioNBE,  3  to  7. 
Attoknit,  1,  2. 

BlLZJI  or  EZOUNQB  AND  PKOMnSO- 

RT  Notes,  13,  33  to  34. 
CkKTRT  or  A  JinnaK  or  tbb  PkAcn, 

36  to  38. 
Court  Martial,  10. 
Practioe,  7, 17  to  19. 
Rbterenoe. 
Statutes,  3,  4. 


TORT,  WAIVER  OF. 

Ske  Election  or  Aotionb. 
OmOE  AND  OmoER,  3. 
RjVLEVIN,  3. 


TRESPASS. 

1.  TreqwsB  may  be  mamtained  by  the 
owner  of  a  pew  in  a  church,  against 
one  who  disturbs  him  in  the  posses. 
sion.    Shaw  v.  Beveridge,  26 

fi.  Tliongh  goods  haye  been  tortionsly 
taken,  a  oona  fide  purchaser  under 
the  wrong.doer  is  not  answerable  to 
the  owner  in  tretpasa ;  but  only  m 
trover  or  replevin  in  the  deiinet^  after 
demand  &e.    Barrett  v.  Warren, 

348 


9.  So  of  any  person  who  comes  to  the 

possession  of  the  goods  by  delivery, 

and  without  &ult  on  his  part ;  e.  g. 

an  innocent  bailee  of  the  wrong-doer. 

^       id 


4.  CowBN,  J.  dissented  as  to  the  last 
point;  holding,  that  trespass  would 
lie  against  every  possessor  under  the 
wrong-doer,  except  he  be  a  bona  fide 
purchaser  for  a  valuable  considera. 
tkm.  id 


S.  The  case  of  Acker  v.  CampbeU,  (23 
Wend.  372,)  limited ;  and  M*Carty  v. 
Vickery,  (12  John.  Rep.  348,)  com. 
mented  on  and  ezplaiuM.  id 


6.  If  goods  be  taken  by  trespass  irora  a 
trei^asser,  the  owner  may  have  an 
action  of  trespass  against  the  li^ 
taker.  id 


7.  In  such  aetioo  it  is  enough,  ptimm 
faeief  for  the  plaintiff  to  show  the 
original  taking  to  have  been  a  trei- 
pasB ;  and  the  onus  will  then  be  upon 
the  defendant  to  make  out  that  he 
came  to  the  possession  by  purchase  or 
bailment,  without  fault  on  his  part 

id 

See  Attorney  and  Client. 

Court  or  a  JusncB  or  ths  FEJMMm 

12. 
Damages,  11. 
Election  or  Actions. 
EviDBNCB,20  to25. 
Fences. 

Landlord  and  Tenant,  1. 
Replevin,  3  to  7. 
Roads  and  Hiohwatb,  6  to  8* 


TROVER. 

See  Bailment,  3,  4. 

Court  op  a  Justice  or  thi  FkiCBi 

44,  45. 
Election  or  Actions. 
OrncE  AND  OmcRR,  1  to  7. 
Pleading,  1,  2. 
Replevin,  7. 
Trespass,  2,  3. 


TRUST  AND  TRUSTEE. 

See  Dower,  3,  5.  ^ 

Guardian. 

Mortgage  or  Landi,  4  to  6L 
Nuisance,  4. 
Power,  1  to  9. 


USAGE. 

See  Bills  or  Exchange  and  1 
RT  Notes,  19,41,42. 
Criminal  Law,  32,  33. 
Goods  Sold  and  Dbuvsrid,  A, 
Insurance,  14  to  17. 
Power,  7. 


USE  AND  OCCUl^ATION. 
See  ExxouTORs  and  ADimniinuToia,  i. 


\ 
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USURY. 


INDEX. 

VENUE  IN  CRIMINAL  CASB8. 


1.  The  notice  of  the  defence  of  usury 
required  to  be  given  bj  the  act  of 
May  15th,  1837,  m  order  to  entitle 
the  defendant  to  the  tctrtimony  of  the 
plaintifif  can  only  be  interposed  as  in 
other  cases,  with  the  general  issue. 
Per  Nelson,  Ch.  J.  Cloyes  ▼.  Thav- 
er  ^  Morse^  564 

2.  Such  notice  should  contain  the  sub. 
stantial  requisites  of  a  plea;  viz.  a 
precise  statement  of  the  usurious  con- 
tract and  the  amount  of  usurious  in. 
teiest  received.    Par  Nklson,  Ch.  J. 

id 

3.  Where,  in  an  action  upon  a  promisso- 
ry  note,  the  defendant  gave  notice,  in 

Sineral  terms,  that  he  would  prove 
e  note  to  have  been  given  for  money 
loaned  upon  a  usurious  consideration, 
held,  that  the  notice  was  defective, 
and  that  the  plaintiff  was  not  obliged 
to  testify.  id 

See  WiTMKSfl,  3  to  5. 


VACANCY  IN  OFFICE. 

See  Court  Martial,  1  to  8. 
Omcs  AND  OmoER,  8  to  13. 


VACATING  ORDER. 
See  Fractics,  7, 13  to  16. 

VARIANCE. 

See  Coitrt  of  a  Justick  or  the  Peace, 
17  to  19. 
Criminal  Law,  1  to  5,  23,  25,  26, 

29,  31. 
Larceny,  1. 
Murder. 
Nuisance,  5. 
Slander,  12. 


VENUE  IN  CIVIL  CASES. 
See  Practice,  2. 


See  CRDiDfAL  Law,  39  to  36. 

VERIFYING  PLEA. 
See  Practtiob,  8,  9,  24  to  36. 

VESSEL. 

See  Criminai.  Law,  32  to  36. 
Insurance,  1  to  10, 14  to  36. 


w 

WAIVER  OF  FORFEITURE. 

See  Insurance,  33,  34. 

Landlord  and  Tenant,  4, 5. 


WAIVER  OF  IRREGULARITY. 

See  Court  of  a  Justice  op  the  Pbao, 
11,  24,  38,  39. 
Error,  2,  3. 
Evidence,  21,  24,25. 
Reference,  6. 


WAIVER  OF  TORT. 

See  Election  of  Actions. 
Office  and  Officer,  3. 
Reflevuv,  2. 


WARD. 
See  Guardian. 

WAREHOUSEMAN. 
See  Bailment,  6. 

WARRANT. 

1.  The  term  warmnt  implies  a  seal,  sr 
sa  seal  has  htm 


cept  in  cases  where  i 

dispensed  with  by  stotnte.    SemUi- 

Smith  and  others  v.  RandaUy 
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3.  ThoQi^  a  wuTBnt  fin  the  oc^ection 
of  m  tax,  iMued^by  the  trorteea  of  a 
ichool  district  pieviout  to  the  act  of 
Mau  2Gth,  1841,  be  invalid  if  without 
■eaf ;  yet  a  renewal  of  it  under  the 
hands  and  seals  of  the  trustees  will 
render  it  valid  as  to  proceedings  upon 
it  afterwards.  id 

See  CovKT  Maetul,  9  to  11. 


WARRANT  OF  ATTORNEY. 
See  PowsE,  14  to  16. 


WARRANTY. 

See  CoYKNANT,  6, 10. 
Damaoks,  10. 


WARRANTY  "TO  DEPART." 
See  ImuAAMOE,  6. 

*  WARRANTY  "  TO  SAIL." 
jS'ee  iMBURAiroB,  5. 


WATER  COMMISSIONERS  OF 
NEW.YORK. 

See  Niw-You,  Crrr  of,  10. 


WILL. 

8.  died  in  1827  leaving  a  will,  by  which 
he  devised  certain  limds  to  hn  son  B. 
**  during  hie  natural  life,  and  after  his 
decease  to  hie  heirs  and  to  their  heirs 
and  assigns  forever.'*  The  lands 
were  sold  on  AJi.fa,  against  B.,  after 
whose  death  his  heir  at  law  brought 
ejectment  agamst  one  claiming  title 
under  the  purchaser  at  the  sheriff's 
sale :  Held,  that  the  testator  having 
died  before  the  revised  statutes  took 
effect,  the  words  hie  heire  and  their 
heire,  must  be  construed  as  words  of 
Umitation,  and  not  of  jmrcAos*— that 
B.,  therefi>re,  took  an  estate  in  fise,  and 
the  plaintiff  was  not  entitled  to  reeovar. 
Schoanmaker  v.  Sheeley,  165 

See  Powu,  9  to  9, 


WITNESS. 


1.  A  witness  is  not  bound  to 
whether  he  has  been  guilty  of  stealing ; 
as  his  reply  might  suUect  him  to 
criminal  punishment  Ward  v.  The 
People,  895 

S.  A  witness  is  not  bound  to  testify  to 
matters  which  may  tend  to  criminate 
iiim  or  even  subject  him  to  a  penal^. 
Cloyee  v.  Thayer  and  Moree,        564 

3.  Accordingly,  where,  in  an  action  up- 
on  a  promisaory  note  by  one  to  whom 
it  had  been  transferred,  the  payee  was 
called  to  prove  that  it  was  given  upon 
a  usurious  consideration;  held,  tnat 
he  was  not  bound  to  testify,  thou|^ 
the  note  was  made  prior  to  the  act  of 
May  15M,  1837.  id 

4.  The  witnesi'  privilege  is  pereonal, 
and  if  he  assert  it,  but  is  nevertheless 
improperly  compelled  to  answer,  the 
party  cannot  allege  this  for  enor.     id 

5.  Otherwise,  however,  if  the  witness  be 
improperly  excused  from  testifyioff; 
in  which  case  the  party  prejudiced  by 
it  may  bring  error,  Jlc.  Per  Nxi.- 
BON,  Ch.  J.  id 

6.  The  interest  of  a  witness  which  Is  to 
disqualify  him  from  testifying  must  be 
direct  and  uneondiiionaL  Vutter  and 
othere  v.  Ratkbun,  eheriff  ^.,    577 

7.  M.  bought  goods  representing  himself 
to  be  acting  as  the  agent  of  B.,  and 
signed  a  note  for  the  price  in  B.'s 
name.  The  goods  were  afterwards 
seized  by  a  sheriff  in  virtue  ofaj!./a. 
against  M.;  whereuoon  the  vendor 
broujHbt  replevin  for  them  against  the 
sherin,  alleging  that  B.  never  author- 
ized the  purchase,  and  that  M.  had 
obtained  them  by  fraud.  Held,  that 
B.  was  a  competent  Vitness  for  the 
vendor,  tiiough,  at  the  time  he  was 
caUed,  the  testimonv  showed  him 
frimafaeie  liable  as  the  purchaser,  id 


8.  The  general  doctrine  as  to  the  in- 
competency of  witnesses  called  to  fix 
their  own  liability  upon  others,  dis- 
cuBwd;  and  various  cases  on  that 
subject  cited  and  reviewed.  Per 
CowsM,  J.  id 


I 


See  Com,  $  to  7 


750  INDEX. 

Sm  Court  or  a  Jumoi  or  tbm  Pbaob, 
lto4,  33,36to39,4Sto46. 
DiPoamoH. 

DiPoflniDMfl  m  CuMDCAL  CAnt» 
Etidbiok,  6, 8  to  13 
Joint  Wkono^dokbi. 
Rape. 

UlUXT. 


WORDS. 
Sm  Slamdbr. 


WORK,  LABOR  AND  SERflCn. 
Sm  AMOMMfft^.  ■ 


WRIT  OF  ERROR, 

See  Certioraei,  I. 
Error. 

Habeai  Corpoi,  58. 
PkAimaB,  19»  90. 
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